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303^  370f  37*>  40c,  401,  449. 
AtUchmcnt,  3$,  151,  171^  iM,  190,193. 
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Attoncj,  18,  59,  f9,  24^ 
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Aalmgc,  311. 
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481. 
Bar,  471,  4491 
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Baroo  and  Feme,  6. 
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C. 
Capiaa,  lay,  130,  375. 
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Cbunio,  a  1 5,  a;o. 
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Common,  171,  39a. 
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a3». 

D. 
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Deer-aealmg,  458. 
Death,  131. 

Debt,  6,  II,  la,  14,  18,  67,  68, 100,  fa4, 
i6a,  183,  aio,  aaa,  144,  389,  590,  jy^ 

39*.  394,  399,  4»6,  418,  4i9f  4<^ 

Demurrer,,  94, 98,  389^  390. 

Deodand,  97,  208. 

Departure,  n,  Co,  86,  94. 

Dtvifc,  15,  a8,  av,  30,  39^  40,  8a,  8j,  97, 
162,  163,  164,  13f»  »3«»  »37t  MO»«49» 
33^,  331,  333*  334,  3JS«  4o8«  409b  4H»/ 
4*6,  ^27,  428,  4ii,  453,  470. 

D*jcoutin«ance,  3<>37>3<»^4>»04,344t3<» 

Dineifin,  371,  414. 

DUlref^  204, 109,  11 8. 

Diftribution,  496. 

Dutchy,  Page  90,  91,  206. 

Duties,  368. 

E. 

Ejeament,  81,  395,  463. 

Error,  5,  16,  i#,  ai,  55,  $9,  7«tTS«*l»li^ 
'"$»  <34»  «7»>  «74»  i89f  »«S#  *0^.  %I7» 
118,123,  131,  133,  175,366,  375,  j86, 

3S7,  3^8^  390,  39$,  398,4P4«  43W  433t 

434,  459,  46«,  461,463. 
Efcape,  too. 
Eftaie,  132,  135,  158,  16$,  lM«Mi»l^ 

a86,  319,  338,  452. 
Efloppci,  21,  456. 
Efh-epement,  172. 
EvWeuce,  i,  3a,  84,   I7#,  I9i«  S86»  SJ^ 

366,  380,  405,  408^  471,  487. 
Exchequer,  17,  336. 
Excomniunieation,  215. 
Execution,  26,  58,  73. 
Executor,  57,  71,  71,  95,   iij,  19S,  11^ 

111,    224,    230,    231,    415,    416,   4ia^ 

471,  483. 
RxtinguiihmcQt,  192. 
Extortion,  216. 

F. 
Falfc  Iraprlfonment,  161,  10$,  411,   411, 

467,  468. 
Felony,  275. 
Fencer,  487. 
Fines  and  Forfeiture*,  68,  81,98,  138,  li6« 

*3',  376>  377.  38^»  41.8,  474- 
Finc9  of  Land«,  151, 119,  359,  461,  461. 

Forcible  Entry,  84,  85. 

Forgery,  81. 

G.     . 

Came,  378. 

Gavelkind,  59,  60,  7^j^77- 

Grant,  27,  88,  150,  is  1,  187, 141,  487- 
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Gnnt  le  Raf,  90,  113,  ii4)  I37»  241*  242*    Procefc,  itS,  t$o,  2$i,  17$. 

36*,  397.  Prohibiiioo,  3,  4,  78,  81,91,  94»9^  i*J, 

H.  170,  189,  19:,  119,  *ii,  ai7,  146, 178, 

Heir,  aoTj  413.  360,  387,  388,  4x51  464,  465,  488,  489, 

HomineEcpKgiaiMO,  474,475.  496. 

Hbc  aad  Ct>-«  111.  Q^ 

Hondredy  360.  Qai  uro,  394. 

I.  R. 

Imparlaocc,  34.  Record,  69. 

Iroprifonmeiit,  411.  Recu&acy,  391,  46^, 

Indifiriient,  *7»   1^64  196,  lit,  115,  373,    RcWfc,  187,  366,  393.  399,  ii3»  4i4- 
,  374,  3F5»  377»  378*  379»  38S»  433»  434-      Remainder,  ii6,  117,  140,  150.-  151,  »3«f 

lafaat,  118.  413. 

Informstion,  34,  35,  185,  191,  191,  193,    Rem,  18,  137,  138,  158,   159,  161,  175, 

195,  vol,  lot,  10$,  114,116,219,231,         194,  389,  390f  41 8,419- 

■    S84»  41 7f  473»  474-  Repleader,  50,  379. 

Inqviiy,  114,  170.  Replevin,  33,  34,  loo,  251,  254,  255, 156. 

Jomtcnauti,  16,27,  1)3,  187,  413,^14'  Rel'cous^  161. 

ifloc,  458.  ReTervation,  207,113,111. 

Tvdgment,  19,  1 18,  119, 100,  39^.  Reftitntion,  74,  84,  85. 

lurors84,98,  113,  114,  138,  380.  Return,  171. 

limfdiAioo,  7$.  Rcvoatiou,  69 ^  29$. 

[nfticet  of  Peace,  386,  433,  476,  477.  Riot,  386. 

L.  S. 

Leafc,  131,  133,  134,  165,  166,  167,  122,    Scandal,  101. 

418,  419.  Scire  Facias,  $0,  IC4,  177. 

Leet,  Page  160,104,250,  337.  Sheriff,  113,  114,  161,  206,  362. 

Ley  Gafpr,  386.  SherifT't  bood,  62. 

Lieu,  430.  Statatcf  in  general,  54,  55,  191,  191,    209, 

London,  4»  116,  324,  318,  44^,  447-  3**»  355- 

Limitatiou  of  adtiont,  61.  Survivor,  153. 

M.  Y. 
Mandamvfl,  12,  31,  56,  57.  <8,  69,  9»,  94,    Tail,  131,  133,  273,  274.  288,  317,  344, 

101,102,103,134,  i5».  «53*  188,211,        358,  359. 

*i4f  »35»  *3^»  S^Sf  3*^»  43»f434»  439,     Tenants  in  Common,  15,  80,  249,  371. 

440,  44^  447*  Tenant  at  Will,  224. 

Harder,  211.  Tithes,  14,  95,  225,  277, 178. 

N.  Trade,  385. 

Non-claim,  1 1 9.  Traverfe,  173,  182,  199,  406,407. 

Nonfuit,  38,  73.  Treafou,  120,  i2i,  122,  234,  346,  348,  367, 

Nnlknce,  74,  195.  407,  408. 

O.  TrefpaiV,  15,  16,  73,  185,  128,  259,  260, 

Oath,  112,  374,  440,  444.  445-  305/3*8,  328,  337,  395,  396,  414,  472, 

Obligation,  14,  15,  it,  61,  68,  175,  197,        487,  488. 

120,121,116,  127,  a3»»  37«i373,  4»»»     Trial,  79,  85,  86,  173,  174,181,  367,  372, 

430,  484.  379,  394,  430*  458. 

0*««»  53i  «37-  Trover,  2,336,463,  47*i  473- 

Officer,  193,  111.  V. 

Ordinary,  91.  Variance,  202,  398. 

Ontlawry,  17,  r52,  462.  Venire  Facias,  67,  79,  187,  387,  388,  417, 

P.  418 

Pnidon,  13,  370,  477.  Venue,  33. 

Parliament,  i,  54,  55,  120,  383,  384.  Verdia,  193,  ^05,  337,  487.] 

Patent,  i((5,  156,  177,  178,  179.  Vifuc,  66^  85. 

Peace,  196.  Ufes,  43,  44,  45,  &c.  49,  128,  229,  230, 

Perjury,  34,  35»  74,  81,  170,  202.  248,  249,  478,  3o»»  3»5- 

Pleading  8.  9,  lo,  50,  65,  94,98,  137,  «38.     Ufury,  I9if  19«,  »97- 

175,  181,  199,  »03i  »30,  *3»»  »45>  »49»                                     W. 

389,  390,  449.  Wales,  206. 

Poor,  476.  ^^7^  186,  384. 

Power,  139,  247, 148,  295,  30«-  Will,  234. 

Prerentment,  160,  232, 133,  317.  Witoefs,  i,  369,  379. 

Pricft,  377.  Words,  4,  12,  17,  23,  33,  35,  51,  61,  7j, 

Privilege,  11,  34,81,  I09,  101,  X13,  114,         81,  86,   115,  169,  184,  196,  107,  131. 

152,  179,  180.  395»48i. 

Proccdepdo,  81.  Wzit^  106. 
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The  Jufticcs  being 

Sir  Robert  Fofter^ 

Sir  ThdfHas  Mallet. 

S\T  Thomas  Twifden,     \y^^^^^ 

Sir  fTadbam  ^yndbam,) 


Mary  Griggs'i  Cafe. 

MARY  GRIGGS  was  indiaed  upon  the  ftatute  of  v^itocft. 
I  Jac.  x.cMp.  1 1,  for  that  fhc  the  a8/*of  February  ^^^^^  ^K 
1653,  was  married  to  one  Nicholas  Coats^  and  that  (he  af- 
terwards, viz,  the  loth  of  O^ober,  i^SP*  ^he  firft  huf- 
band  being  then  alive,  married  Edward  Cage^  5rc.     Upon 
not  guilty  pleaded,  the  firft  hu(band  was  produced  at  the 
trial  as  a  wttnefs  to  prove  the  firft  marriage;  but  the  court 
totallj  refilled  to  admit  of  his  teftimony,  and  faid.  That  a 
wife  could  tot  be  admitted  to  give  evidence  again  ft  her  huf- 
bandy  nor  the  huiband  againft  his  wife  in  any  cafe,  except* 
ing  treafon,  becaufe  it  might  occafion  implacable  diflfention, 
according  to  i  Inji.  6.  b.    And  they  dented  the  lord  Audkf% 
cafe  in  Hutton  1 16.  to  be  law  ;  fo  the  profecutor  having  no 
other  coniidehH>te  wimefs,  the  Jury  brought  in  the  prtfonef^ 
not  guilty. 

Bateman  and  Lawrence,  Sheriff  of  Middleiex^ 

verfus  Swift. 

DEBT  upon  the  ftatute  of  EHz,  for  poundage,  for  parliament. 
eiecnting  a  writ  of  execution.     Upon    Hil  dtbet^  Show.  363* 
Steaded^  and  a  verdia  for  the  Plaintiff,  Sparks  moved  in  ^''^'  ^3>* 

B  arreft 
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♦  p.  2.  *  arreft  of  judgment,  that  the  flatuie  is  mif-rccitcd,  for  the 
plaintiffs  in  their  declaration  fay,  that  the  parliament  was 
held  28  Eliz,  and  the  book  at  large  fays  it  Was  held  the  29 
of  Eliz.  but  upon  examination  it  appeared  by  the  parliament 
roll  that  it  was  held  ihc  28  of  Eliz.  and  the  printed  book  is 
falfe,  therefore  judgment  was  given  for  the  plaintiff.  Vide 
I  Anderfon  2gi.  />/.  303.  a  good  cafe  concerning  the  com- 
mencement of  this  parliament. 


Seaman  verfus  Barnes. 

Trover.  T"^  ROVER    for   two   pair    of   pot-hooks,    i^c.  and 

I  Danv.  Abr.  J_  hangers,  tff.  after  not  guilty  pleaded,  and  a  verdi£k 
*^Sid  Xex  08  ^^^  ^^^  plaintiff,  A  len  moved  in  arrcft  of  judgment.  That 
3  Keb.  153.  hangers  is  a  too  incertain  and  ec^uivccal  word.  Baldwin  fof 
507-  plaintiff  infifted   upon   it,  That  fince   potrhooks   preceded 

Stil/358.  ^  ^^^  word  hangers,  the  court  could  not  intend  thefe  were 
I  Vent.  114,  any  other  hangers  than  fuch  upon  which  pot-hooks  ufe  to 
'®^-  hang.     And  he  cited  a  cafe  of  Trover  for  a  billiard-table, 

port,  (licks  and  balls,  and  adjudged  gt)od,  becaufe  the  port, 
flicks  and  balls  (hould  be  intended  things  appurtenant  to  the 
table.  But  the  court  was  of  opinion  that  it  was  too  incer- 
tain a  word,  for  the  word  does  not  immcdiaidy  follow  the 
word  pot-hooks,  but  there  are  divers  other  things  mention-* 
.   ed  between ;  therefoie  judgment  was  flayed. 
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Woodward  verfus  Bonithan. 


Cottrt.  A     Maftcr  of  a  ftiip  agreed  with  certain  merchants  con- 

I  Danv.  Ab.  Xjl  ceming  a  voyage,  and  received  orders  from  them  to 
Lat.  II.  '*y  *°  provifionof  meat  and  drink,  and  alfo  to  provide  ma- 
Moor  891.  riners,  ^c.  and  after  the  voyage  was  (inifhed  the  merchants 
P*- !?*5-  refufed  to  pay  the  mafter  of  the  (hip  what  they  had  agreed 
uo.  f'^r;  upon  which  refufal  he  libelled  again  ft  them  in  the  court 

II  Rep.  103.  of  the  Admiralty,  bfc.  And  now  Serjeant  JVild  for  the 
!cm!!  *^^*        merchants  moved  for  a  prohibition,  becaufe  they  are  fued 

upon  a  contraQ  made  upon  land,  and  fo  the  Admiralty  has 
no  jurifdidion.      Turner  againft  the  prohibition^   infifted 

upon 


Term.  Hill.  12  Car.  2.  B.  R. 

upon  It,  That  when  a  thing  is  in  its  nature  maritime^  at 
here  the  mariners  wages,  the  Admiralty  (hall  have  the  co- 
tiafance  of  it;  and  fo  it  was  agreed  by  all   the  juftices, 
Hil,  8.  Cur.  I.   I  Cr.  and  of  this  opinion  was  7(i<i//f/ Juftice : 
but  Fojier  Chief  Juftice  and  TwifJen  Joftice  held  a  prohi- 
bition would  well   lie,  for  the  Aatute  of  R,  2.  15.  cap.  3. 
was  made  at   the  great  complaint  of  the  Commons,  and 
ihould  therefore  be  condrued  mod  beneficially  for  the  good 
of  the  fuhjed  ;  ahd  when  the  ordinances  and  orders  in  the 
time  of  the  late  trOiibleii  were  made,  the  conftant  and  gene^ 
rally  received  opinioti  was.  That  for  mariners  wages,  iJc. 
the  parties  cotild  not  fue  in  the  Admiralty,  and  for  that  rea- 
fon  pretended  orders  were  made  on  1 2  April  1 648.  cap.  1 1 . 
and  another  23  Jprii  1649,  cap.  21.  to  enable  the  Admi- 
rihy  to  hold  plea  of  fuch  things :  and  as  to  that  cafe  of 
8  Car.  I .  they  laid.  That  that  had  not  only  been  denied  by 
fefera\  other  judgti  as  well  as  by  themfelves  at  this  time, 
but  had  been  renounced  even  by  feveral  of  thofe  judges  who 
are  faid  to  have  fubfcribed  to  it,  for  which  reafon  a  prohi- 
bition was  gritnted.     But  ail  the  judges  agreed,  that  the 
granting  of  prohibitions  is  not  a  *  difcretionary  a£k  of  the  ♦  p^  a 
ct>urt,  but  are  grantable  fx  debiU  jitftitia,  and  they  dented 
my  lord  Hobari^s  opinion  in  his  Reports  67.  which  Roll 
Chief  Juftice  they  faid  had  frequently  done  before. 


E 


Reynolds  wr/«i  .Burton^ 

RROR  upon  a  judgment  given  in  C.  B.  in  an  ac-  Word«. 
tion  upon  the  cafe  for  words  :  the  plaintiff  declared,  '  ^®^-  ^^' 
That  the  defendant  being  feifcd  of  certaiil  laftd,  ijc.  faid  of  ,^b!*Abr.  145. 
the  plaintiff.  Burton  had  forged  a  deed  K6  cheat  me  of  my  p.  3* 
land,  and  he  gave  A.  B.  40  /.  for  ingrofling  it.     Refolved 
the  words  are  adionablcy  and  judgment  was  affirmed. 

Windhucft  vtrfus  Gibbes. 

COVENANT.  The  plaintiff  declared  upon  a  euffonfi  Cuftotau 
in  London,  That  every  freeman  may  take  an  appren- 
tice, and  that  infants  may  bind  themfelves  to  ferve,  iic. 
After  a  irerdift  for  the  plaintiff,  Jones  moved  in  arreft  of 
j^'ilgment,  that  this  cuffom  is  only  alledged  in  fieri,  and 
Bot  in  fa^9,  and  confequently  naught ;  for  prefcription 
^ffis  in  the  reiteration  of  a3s,  which  this  cuftom,  as 

B  2  here 
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here  fet  out/  has  not  to  fupport  it ;  and  he  cited  the  cafe  of 
22  E.  4.  8.  a  cuftom  that  every  man  may  torn  his  plow 
upon  the  next  land  adjoining,  if  it  is  not  fewn  with  corn  } 
adjudged  naught  for  not  adding  the  ufage.  So  PafcJi.  37 
tt  Eliz.  Bijbop^s  cafe,  a  cuftom^und  within  a  manor,  That 

every  tenant  of  the  faid  manor  potuit  y  potuijfet  furjum,red^ 
dcre,  (jfc.  and  adjudged  naught.  So  21  Jac,  Sir  IVilUam 
Hatton*^  cafCf  Licet  ^  Ucuit  for  the  lord  to  aflefs  a  pain  for 
the  breach  of  a  by-law,  adjudged  void.  And  the  pleading  of 
/  gavelkind  lands,  which  are  partita  as  well  as  partibilia,  and 

tf  copy-hold  lands  dimijja  as  well  as  dimij/ibilia,  feems  tp 
demonftrate  that  the  law  b  fo.  But  the  court  was  of  the 
cpQtrary  opinion,  and  compared  it  to  cafe  of  21  £.  4.  28. 
and  the  ()IJ  Book  of  Entries  141.  A  cuflom,  that  every 
citizen  and  freensan  might  devife  rn  Mortmain,  and  allowed 
*  P.  5*  good;  and  to  this  *  opinion  the  judges  inclined  in  the  King 
and  Bagshaw^%  cafe,  i  Cr,  347.  fo  the  plaintiff  had  hi» 
judgmeot. 

Dethick  verfu^  Bradbournc. 

*^'  ^T^|W  E  plaintiff  bad  a  judgment  given  for  him  in  B,  R. 

|^».  p^V  ^'  X  upon  which  the  defendant  brought  a  writ  of  error 
A  Sid.  no,  returnable  in  parliament,  and  the  tranfcript  of  the  recoril 
"'*  was  certified^  and  errors  were  afligned,  and  the  parliament 

diflblved  before  they  were  determined.  Now  Jones  moved 
in  £.  R.  for  execution  upon  this  judgment,  and  cited  i  ti. 
7.  PL  5.  page  20.  Fhurdetv*s  cafe,  and  2  Cro,  342.  Heydort 
Verfus  Godfahep  That  a  writ  of  error  in  parliament  is  dg- 
ter^ined  by  the  diflblufioA  of  the  parliament ;  the  court 
tli^t  grand  debate  how  it  (bould  appear  to  them  that  the 
errors  are  indetern(iined  above^  and  that  the  judgment  is  not 
t^^re  reverfed,  at  another  day  granted  execution^  and  the 
reafop  they  gave  was,  becatife  the  record  it  felf  was  never 
out  of  this  court,  but  only  the  tranfcript  carried  up  by  the 
Chief  Jiifticcj  and  there  left ;  and  when  a  judgment  of 
this  court  is  reveried  10  parliament,  the  tranfcript  is  returned 
hither,  and  this  record  made  according  to  the  tranfcript  fo 
y^tQrn^d»    St/od  nota. 


,:3Si, 


tfewcc 
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licwcc* ver/us  Parkcn 
Intr.  Mich.  12  Car.  jk.  Roe.  6jt, 

RROR  out  of  C  J^iipon  a  jud^etit  tlierie  givdiErrar. 

I  in  aD  aSion  upon  the  cafe  upon  a  wiger,  whether,  the 
cUeft  fon  of  a  piiifne  khjffht  bacbeloi-j  6'r  tht  grandchild  of 
an  elder  knight  bachelor  mould  have  Ihe  precedence  by  the 
jtiligioedt  of  a  heraU  ;  an^l  the  herald  giive  precedence  to 
the  grandchild  of  the  elder  knight,  and  accordingly  judg-  • 
tnent  was  given  in  C  B.  and  t)iat  judgment  tliey  were  here 
Arming,  but  the  writ  of  error  abated  fbt  falfe  difedion  and 
nnfrecitaL 

*  Payne  ver/us  Minfhal.  ♦  p^  5^ 

DEBT  for  I  $/.  for  rent.     Upon  demurrer  to  the  de^  daron  and 
claration,  the  cife  was  fuch.  The  plaintiff  demifes  ^*™*- 
by  indentimef  to  DBmtjybfieU  a  widow,  a  houfe  in  St.  J,8*Q*p.  I', 
Qilis*%  in  the  FieUsf  rendering  30/.  a  year  rent;  the  de-  1  i>ev.  25. 
pendant  marries  her^  and  the  rent  is  behind  during  the  co-  '  ^^^'  ^^>  ^*' 
verture;  the  wife  dies,  and  the  plaintiff  brings  this  adion 
opoo  the  indenture  againft  the  hu(band  for  this  rent ;  and 
it  feems  the  adion  well  lies  according  to  10  //.  6.  11.  a. 
Bat  it  was  adjourned  ;  and  afterwards  it  was  adjudged  for 
tba  ^aiatiff. 


BoykftoQe  verfus  Radcliffe,  BeU  on  Obligation. 
Intr.  Hill.  1657.  Rot.  243. 

THE  plaintiff  declares  upon  the  (latute  of  bankrupts,  BankrupK 
and  on  the  pleadings  the  cafe  was.  That  the  defen-  i  Danv.  Abr. 
dam  was  indebted  to  one  Studder  and  the  plaintiff  in  a  joint  ,^lcv/i7? 
obligation;  Studder  becomes  a  bankrupt,  and  this  debt  is  i  Kcb.  1^7. 
afligned  to  the  plaintiff  by  the  commiJIioners,  to  the  ufe  of 
the  creditors.     Pinch  Solicitor  General  for  the  plaintiff;  this 
is  a  good  afiignment ;  and  in  this  cafe  we  (hainnquire,  Firji^ 
What  intcrcft  the  obligees  have?  Secondly^  What   power 
the  commiiTidners  have  ?    TlirdJy^    If   the  commiffioners 
here  have  executed  theiv  power  ?  As  to  the  Jirfl^  The  obli- 
gation cannot  properly  be  the  debt  of  them  both,  becaufe 

an 
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an  intereft  cannot  be  ix>th  joint  and  feveraU  as  SlingJbyU 
cafe,  in  Cokeys  5  Rep.  19.  <i.  and  therefore  they  are  both 
poflefled  per  my  Of  per  tout ;  and  then  one  of  them  being  a 
bankrupt,  the  commiffioners  have  power  to  adlgn  the  whole 
debt  due  to  the  bankrupt,  and  for  necefli^yf  becaufe  the  fta- 
tute  of  I  Jac.  fays.  That  the  pflTignee  (hall  have  the  fame 
remedy  as  the  bankrupt.  Obje^ion.  The  debt  is  not  the 
debt  of  the  bankrupt  opiy,  but  the  debt  of  another  alfo. 
Jlnfvoerf  It  is  alfo  the  debt  of  the  bankrupt :  if  the  hufband 
^  P.  7.  ^  jointly  feifed  in  the  right  oF  his  wife,  and  is  *  attainted 
and  dies,  the  wife  dies,  the  ifTue  is  barred,  Co.  8.  Rep.  72. 
a.  Greenley's  cafe.  And  by  the  frank- tenement  of  the  wife, 
that  is  intended,  that  (he  hath  jointly  with  her  hufband,  by 
tht  ftatute  of  32  H.  8.  cap.  28.  So  when  the  hu(bafid  lo- 
feth  by  default  land  which  was  the  right  of  his  wife,  yj/} 
uxoris  is  that  which  (he  had  jointly  with  her  hu(band  within 
IVeJlm.  2.  cap.  3.  there,  and  this  debt  is  in  fome  fort  be- 
longing to  the  eftate  of  Studder^  for  he  may  difcharge  it. 
,  Secondly 9  Adignipent  ought  to  be  favoured,  and  therefore 
Mich.  23.  Car.  Baker  againft  Edmonds^  Stylet*^  Rep.  62. 
An  a(rfgnee  brings  zu  Indebitatus  AJfumpfit  for  42/.  upon  an 
afllgnmcnt  of  a  debt  due  by  contrad  of  43/.  atid  upon  Non 
Jlffumpfttj  and  a  fpecial  verdia,  refolved  for  the  plaintiiF; 
for  although  in  ftri6lnefs  of  law  it  is  not  good,  yet  in  favour 
of  Creditors  it  was  held  good.  Thirdly^  Whatfoever  a 
bankrupt  may  forfeit,  that  may  be  a(rigned,  and  there  he 
freight  have  forfeited  the  whole  obligation :  and  there  is  a 
difference  betwixt  a  perfonal  chattel  in  zQixon  and  in  poflfef- 
fion  ;  for  of  a  joint  perfonal  chattel  in  adion  the  king  (hall 
have  all ;  but  of  a  joint  chattel  perfonal  in  pofTeiTion  the 
king  (hall  have  only  the  moiety.  8  E.  4.  4.  a.  Plowden  259. 
a,  Co.  3.  Jnjl.  35. '  Objcd.  Perhaps  the  other  obligee  hath 
releafed.  Rcfp*  That  is  not  found  in  the  verdid,  and  it 
may  be  as  well  furmifed  that  it  was  in  trufl  for  the  bank* 
r.oiib.  155.  rupt.  Wyndham^  If  there  be  two  obligees,  the  one  cannot 
pi.  iH.  reJeafe  to  the  other,  becaufe  a  thing  in  adion,  and  the  fta- 

tute (Iiali  not  go  by  the  rule  of  what  thing  the  bankrupt 
'may  do,  for  he  cannot  aiCgn  a  thing  in  aQion.  Twifden^ 
The  caffe  of  the  forfeiture  of  feb  de  fe,  of  z  joint  debt  is 
by  prerogative,  but  he  cannot  a(rign  the  whole,  and  if  he 
may,  then  the  other  may  releafe  it.  Sectndly,  The  ftatute 
Ikith,  That  the  a(rignee  (ball  have  the  fame  adion.  Here 
the  bankrupt  cannot  hfive  an  adion  without  the  other. 
Fojler^  The  queftion  is.  If  the  commi(rioners  have  power 
to  take  away  the  power  of  the  other  obligee  to  releafe  the 
debt,  and  if  the  afiignee  dies,  this  furvives  to  the  other 

obligee ; 
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flUigee  ;  when  the  common  law  and  ftatute-law  concur^  the 
(ommoo  law  (hall  be  preferred.     Et  adjournatiir. 


*  Jcrmy  againji  Sir  Arthur  Jenny,  AJfumpfit.  Suff.    ♦  p.  g. 

THE  plaintifF  declares,  That   whereas  the  defendant  Affumpfit. 
tbeSMof  June   i^SJ,  at  Layjlon^  in  confideration 
that  the  plaintiff  at  the  fpecial  inflance  and  requed  of  the 
defendant  would   from  thenceforth  admit,    entertain   and 
board  the  defendant  and  his  retinue  in  the  houfe  and  family 
of  the  pHiotiff,  and  would  find,  provide  and  allow  to  and 
for  the  defendant  and  hb  retinue,  meat,  drink  and  lodging, 
and  horfe-meat  for  bis  horfes  whenfoever,  and  fo  often  as 
(hould  pleafe  the  fatd  defendant  to  repair  and  come  to  the 
dwelling-houfe  to  the  plaintiff,  did  aflame  and  promife  to 
pay  to  plaintiff  fo  much  money  for  the  fame,  as  he  (hould 
feaConably  deferve,    upon   requeft."     The   plaintiff  avers, 
Thar  afterwards^  fwaj  the  aforefaid  SM^ay  of  June^  and 
divers  other  days  and  rimes  afterwards,  he  did  admit,  en* 
tertain  and  board  the  defendant  and  his  retinue  into  the 
houfe  and  family  of  the  plaintiff,  and  did  find,  provide  and 
aHow  the  defendant  and  his  retinue,  meat,  drink  and  lodg- 
ing, and  borfe-nicat  for  his  horfes  feveral  times,  and  when^- 
foever,  and  fo  often  as  it  pleafed  the  defendant  after  the 
fame  8/A  of  Ji/w,  to  repair  and  come  to  the  dwelling- 
houfe  of  the  plaintiff,  and  that  he  doth  deferve  33/.  12/. 
and  fo  brings  his  a3ion.     The  defendant  demurs  upon  this 
declaration,  and  fhews  for  caufe,  1.  That  the  plaintiff  doth 
not  (hew  the  time  of  notice  when  the  defendant  came  to 
his  houfe.     2.  He  doth  not  (hew  that  the  defendant  after 
the  8M  of  June  came  to  the  houfe  of  the  plaintiff.     3.  Bc- 
caufe  the  count  is  fo  defe3ive,   infufficient,  incertain,  and 
wants  form,  &c.     Scro^gs  for  the  defendant.  The  declara- 
tion is  incertain,  becaufe  it  doth  not  appear  what  days  the 
defendant  came  to  the  houfe  of  the  plaintiff,  or  that  the 
plaintiff   found    him   meat,    drink,    horfe-meat,  (5V.   and 
therefore  on  another  adion  brought  this  action  cannot  be 
pleaded  in  bar;  for  he  ought  to  have  faid,  that  divers  days 
between  the  faid  8M  of  June  and  the  exhibition  of  the  bill 
he  entertained,  ^c,     Raymond  for  the  plaintiff.  The  count 
is  certain  enough,  for  as  to^  the  (hewing  that  he  entertained 
him  from  fuch  a  day  *  till  fuch  a  day,  perhaps  the  truth  of  *  P.  9. 
the  faQ  was  not  fo;  and  then  if  he  had  declared  fo,  and 
the  defendant  had  taken  iflue  upon  it,  the  iffue  would  have 

been 
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been  found  againft  the  plaintiflT,  2.  if  it  had  been  divers 
times  betwixt  the  8M  of  June  and  fucb  a  day^  this  had  been 
as  uncertain  as  it  is  here,  for  the  number  of  days  would  not 
appear^  more  than  here>  fo  that  the  jury  may  be  afcertain- 
ed  what  damages  to  give.  3.  it  is  (hewo  that  all  was  after 
the  promi(e»  and  that  nothing  incurred  after  the  bill ;  for 
the  bringing  of  the  bill  (hews  that  he  hath  not  paid  ;  and 
it  feems  that  it  cannot  be  better  ;  for  if  he  ought  to  h^ve 
fhewn  all  the  days,  or  the  time  in  particular,  this  would 
^n  7.  1$.  have  made  the  declaration  too  prolix,  and  to  no  purpofe, 
PI  la.  foi-  upon  the  evidence  it  will  appear  what  the  plaintiff  hath 

deferved ;  and  upon  this  reaibn  it  was  here  adjuged  in  a 
cafe  of  the  fame  natiire,  Mich.  1654.  B,  R.  Pratt  againft 
.whcnthcMai- 5^„ij^  error  of  judgment  in  the  common  bench,  where 
plcad^iend  ^^^  plaintiff  brought  in  a&ion  upon  the  cafe  upon  a  ^fjpe- 
to  infiniteQcfs  cial  promlfe,  and  the  count  was  fuch,  That  whereas  he  was 
axwi  Muitipii-  ^^  attorney  of  the  common  bench,  the  defendant  promi- 
S/kollsTaU  f^»  ^hat  if  he  would  profecute  a  fuit  fcr  him  in  ihe  fiid 
be  incumbered  court  betwixt  him  and  A.  B,  that  he  would  give  to  him 
ihereof^°h<f  3''  4^*  every  term;  and  alfo  if  he  would  foKcit  another 
Law  allows  of  fuit  for  him  in  chancery,  and  diiburfe  the  money  that 
a  General  fhould  be  due  to  the  officers  and  counfel,  (Jc.  ihat  he  wouM 
Cro*  eJu.  749.  repay  him,  and  give  to  him  fo  much  for  his  ftlary  ;  the 
Minte  verftu  plaintiff  avers  that  he  did  profecute  the  faid  fuit  in  the  C  B. 
BeUiil.  and  folicited  for  him  in  Chancery,  ^nd  paid  diver f  Jums  of 

Cryw  vnf'  money  to  fevcral  officers  andi^counfel  amounting  to  fb  much^ 
Sainton.  Vide  and  that  the  defendant  h^  not  paid  him,  and  judgment 
Sid.  18.  y,jj3  for  the  plaintiff  in  C  B.  and  the  defendant  brought 

a  writ  of  error,  and  afligned  for  error  that  the  plaintiflF 
did  not  fet  forth  to  whom  the  fees  and  money  was  paid,  (b 
that  if  the  officers  will  fue  the  defendant  again  for  the  fame 
money,  he  cannot  plead  this  adton  in  bar.  But  refolved, 
that  it  doth  not  behove  him  to  alledge  the  particulars,  for 
there  is  a  difference  where  the  adion  is  grounded  upon  the 
duty,  as  in  debt  upon  the  contra^i,  as  Gardner  and  Bd^ 
lsngham\  cafe.  Hob,  Rep.  5.  And  this  is  for  concifenefs  of 
^  pleading,    as   in  an  adton   upon  the  flatute  of   fending 

knights  to  parliament,  the  ele£tton  ihali  be  faid  per  majo-' 
•  rem  numerum*  Plow.  Com*  Bulkeley*s  Cafe.  2.  The  enter* 
taii^ment  is  at  the  requeft  of  the  defendant,  and  therefore 
*  P.  10.  he  beft  knows  what  time  he  was  entertained  ;  and  •  upon 
this  reafon  it  is  ^adjudged^  HUL  1 5  Car.  B.  R.  Canwey 
againft  Aldre^  Cfo.  Car.  573,  In  an  AJfumpftt  the  plaintiff 
daclares,  That  where  he  at  the  requeft  of  the  defendant 
amended  fuch  a  boat,  and  divers  other  boats  of  the  defen- 
dant^ be  afTomed  to  pay  to  him  for « his  labour  and  charges 

tantum 
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igntim  ftimthm^  and  aver»  that  he  mended  ooe  and  divers 
ether  boats,  and  that  he  deferved  fo  much  ;  and  this  ob« 
jefiido  was  there  made,  but  adjudged  that  it  is  good  enough, 
by  fmiSf  BwrUiey  and  Croig ;  and  the  reafon  is,  becaufe  the 
defaidaot  (at  whole  requeft  the  faid  boats  were  mended) 
fli^t  well  take  cooolance  what  boats  they  defired  to  have 
anended ;  and  this  cafe  was  well  fcanned,  for  that  Juftice 
Barktky  doubted  of  it  at  firft^  and  there  were  precedents 
fearcbed,  a&d  the  Secondary  there  faid,  that  divers  prece* 
^ents  were  In  the  cafe,  and  one  was  cited  by  Crohe  himfeif. 
MjymfJU  was  brought  by  a  taylor,  and  he  declared,  that 
where  be  had  made  a  gown,  and  c^ers  other  Aiits  of  ap* 
parel  at  the  requeft  of  the  defendant,  he  proroifed  to  pay 
hkn  iMtumqumtum,  and  in  CVv.  James  370.  in  Skefheord  ^ni 
EJwMrdf*9  crfe,  id  Affwnpfit  for  curing  a  fiftula,  the  plain-* 
tiff  avers,  that  he  (iich  a  day,  and  divers  other  days  and 
tfflies  betwiat  fodi  a  day  and  fuch  day,  caufed  to  be  "ap- 
plied medictaes,  and  that  be  deferved  fo  much  \  and  jodg^ 
ifiefit  for  the  f^ntiff;  Nty  Rep.  16.  Tajler  and  Chanj^ 
Jffumfifii  to  pay  4/.  at  L§dy-dajy  circiter  illud  tempos,  and 
avers,  tbat  he  paid  if  not  within  forty  days  after ;  and  ad-< 
judged  for  the  plaiotifl^  becaufe  it  appears  that  it  was  not 
paid  when  the  fuit  was  commenced.     3.  The  entertainment 
is  according  to  the  agreement,  which  is  fo  often  as  the  de* 
feodant  pleafed  to  come,  (^r.  which  cannot  be  fet  forth 
without  great  prolixity  and  hwLZfd ;  and  upon  debate  judg* 
ment  was  given  for  the  plaimiflF  at  another  day. 


♦  Term.  Pafch.  13  Car.  2.  B.  R.  ♦  p.  n. 

Robins  againji  Cox  and  Warwick* 

THE  cafe  was,  Kerme  feifed  of  land  in   fee  demifes  to  p^t^^ 
the  defendants    (or  twentys>one  years^  rendering  rent  %  Danv.  Abr. 
daring  the  term,  and  then  grants  the  rent  only  (without  ^^^^p  '^' 
the  leveriion)   to  the  plaintiff  and  his  afligns  during  the,  Kcb.  1,41. 
term,  and  the  defendants  atturn;  and  for  rent  behind  the  7<}  i53i  ^S'^ 
pUmiff  brings  debt,  and  (hews  this  whole  matter  in  his 
count;    and  the  defendants  plead  Nil  debent,  and  found 
for  the  plaintiff.     And  Powis  moved  in  arreft  of  judgment, 

becaufe 
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becaufe  debt,  as  this  cafe  is,  lieth  not,  becaufe  there  ia 
no  privity  betwixt  the  defendants  and  the  plaintiff,  and  of 
a  rent- feck  there  is  not  any  remedy  without  fcifin.  Bald- 
win for  the  plaintiff,  i.  Rent-fervice  may  come  to  be  rcntr 
feck.  Lit.  fe^.  225.  and  here  by  the  attornment  there  is 
guafi  a  new  contra^  between  the  plaintiffs  and  the  defen- 

ContraH.  14.  dants.     IVyndham  Juftice  for  the  plaintiff,  L.  5.  E.  4.  4I. 

Elit.  ^^''  Debt  lies  for  an  annuity  granted  for  years  ;  and  45  E.  3.  8. 

Caie.  •  *  privity  of  contradl  may  be  transferred  ;  and  debt  lies  upon 
a  leafe  of  a  fair,  and  therefore  a  biAiop  may  grant  a  faic 
for  years,  but  not  for  life,  becaufe  debt  lies.  2.  The  laM^r 
favours  remedies.  Twifden  of  the  fame  opt nion,  becaufe 
the  rent  was  originally  fubjed  to  an  adion  of  debt,  and 
therefore,  although  it  is  now  in  another  hand,  yet  the 
contrad  remains,  as  diArefs  for  rent,  which  is  overplus  of 
common  right ;  and  Cake  lib-  4.  OgnePs  cafe.  If  an  annuity 
be  .arrear,  and  the  grantee  dies,  his  executors  fhall  have 
debt,  becaufe  the  perfon  of  the  grantor  was  originally 
charged,  9  //.  7.  16.  A  feignory  in  fee  is  granted  foryears, 
the  grantee  (hall  not  have  debt,  becaufe  it  is  out  of  a  fee, 
but  after  the  term  expired  he  fhall  have  deb(,  19  H.  6,  42. 
per  ^fcough,  and  44  EL  Bendhrvs  againft  Philips^  ^  Cro. 
Eliz.  895.  It  was  adjudged  that  grantee  of  a  rent-fecl^ihalt 
have  debt,  becaufe  the  law  favours  remedies. 

Mallet  Juftice  contra^  becaufe  no  privity  is  betwixt  the 
parties ;  and  of  the  fame  opinion  was  Fojier  Chief  Juftice  ; 

»  p  *  and  therefore  the  court  being  divided  no  judgment  was  gi-r 

ven ;  mes  vide  Cro.  Eliz.  637  tf  651.  Ardt  verfus  Watkins^ 
where  it  is  adjudged  that  an  adion  of  debt  lies. 

Mandamus.  ^  Mandamus  was  prayed  for  one  Stamp  to  reftore  him  to 

I  Sid.  40.  be  a  fleward  of  a  court-leet  and  court-baron  of  the  ma- 
I  Kcb.  5.  j^Qj.j  qJ  Stepaey  znd  Itackney,  of  which  he  was  difplaced  in 
the  troubtefome  times  for  his  a(ie3ion  to  the  king,  and 
one  Northey  put  in  his  place  ;  and  Tork  who  moved  for  it, 
inflfted  that  fuch  writ  well  lies,  becaufe  it  is  an  office  of  ad- 
miniftration  of  juftice  ;  and  it  is  more  reafonable  than  for  an 
uftier  of  a  grammar-fchool,  which  was  granted  in  the  year 
1655.  in  Craford^s  cafe,  and  for  an  alderman,  2  Buljl.  122. 
in  Shuttlewf)rtVs  cafe,  for  a  common  council-man.  Stiles 
Rep.  32.  EJlivick^s  cafe,  for  a  town-clerk  and  conftable, 
Noy  78.  Popk.  167.  for  a  burgefs,  Cro.  Jac.  §06.  Clark^s 
cafe.  And  the  court  inclined  that  the  writ  lay  to  reftore 
one  to  the  ftewardftiip  of  a  court-leet,  but  not  to  a  court- 
baron  ;  but  it  was  adjourned,  and  precedents  direded  to 
be  fearched. 

Sir 
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Sir  Retard  Temple  being  chpfe  burgefs  for.  Buckingham^  Privilege. 
sod  haVii^  a  trial  at  the  bar  to  be  had  on  "Tuefday  beiorc  '  ^^^'  ^^> 
the  Gttii^  of  the  parliament,  moved  by  Serjeant  J^aynard  j^Kcb.  3, 13 
to  have  his  privilege  allowed  bim»  but  his  motion  was  de-  itf,  727. 
oied  in  regard  the  parliament  were  not  fitting,  nor  to  fit 
till  after  the  trial  bad,  (viz.)  the  Sti  of  May,  but  the 
trial  did  not  go  on.     Fide  Moor  Rep.  340.  pL  461 .     Fitz- 
lerberi^s  cafe. 


Rawlins  ver/us  Hill. 


I 


Wm  indifl  Richard  Rawlins  at  the  next  fejpons,  and  he  Words.' 
fhall  lofe  his  eftaie^  and  it  Jball  go  hard  with  /um  for  1  Keb.  tf,  17. 
his  life :  but  his  ejlate  he  fball  furely  hfe  for  marking  my 
jbeep,  ^  After  verdid  for  the  plaintiff,  it  was  moved  in 
arreft  of  judgment ;  and  Jones  being  for  the  plaintiff  faid 
that  thefe  words  tantamount  to  felony ;  but  by  Wyndham 
Juftice,  the  latter  words  mitigate  all,  and  therefore  judg- 
ment was  ftayed  until,  lie. 

*  Johnfon  ijerfus  Samworth.  ♦  p^  j,^ 

THE  plaintiff  counts,  that  the  defendant  in  confidera-Afrumpfit 
tion  that  the  plaintiff  would  give  to  him  5/.  he  would  i  Keb.  9. 
give  t6  the  plaintiff  40/.  if  he  ever  played  at  a  game  called 
Even  and  Odd  for  money  or  wine,  and  avers  that  he  gave  to 
him  5/.  and  that  the  defendant  played  at  the  faid  game 
foch  a  day,  unde  aSlio  accrevit.  Upon  Non  JJfumpJtt,  and 
verdid  for  the  plaintiff,  it  was  moved  in  arrefl:  of  judg- 
ment, that  there  was  not  any  fuch  play ;  but  it  ^as  allow- 
ed, and  the  court  approved  of  the  confideration  to  reftrain 
young  men  from  gaming ;  and  judgment  was  given  for  the 
plaintiff. 

Memorandum,   Thomas  Howard  (brother  to  the  earl  of  Pardon.* 
Cartijle)  and   his  two  fervants,  Michael  Naylor  and  John  "  ^***:  ^''^ 
Miilsp  were  indided  for  murder,  for  the  killing  one  Pr^by  j^g*  '^'  '^* 
fenrant  of  a  horfe-courfer  at  St,  Giles  in  the  Fields,  and 
found  guilty  of  the  murder,  and  attainted  ;  and  now  on  this 
4/A  day  of  ^pril  they  were  brought  to  the  bar  to  (hew  a 
pardon  which  they  had  obtained,  and  (hew  caufe  why  they 
.flioiild  not  be  executed ;  and  they  pleaded  the  pardon,  which 
was  ready  and  it  (as  I  well  obferved)  recited  all  the  proceed- 
ings 
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uigs  a[Ton  the  indtdmetit,  and  then  the  king  was  informed 
that  no  evidence  was  given  that  there  wa$  any  malice  pre- 
penfe  in  them  in  other  manner  than  bv  conflrafiion  and 
implication  of  law,  and  for  (hat  the  king  pardoned  the 
killing  and  felony,  £^r.  but  no  wt>rd  of  murder  was  in  i^ 
but  by  defcription ;  and  the  court  were  troubled  to  hear  fuch 
a  fuggeftion  in  the  patent,  becaufe  they  knew  th^  Contrary 
to  be  true,  and  therefore  they  faid^  that  upon  fueh  a  pardon 
a  Scire  facias  might  be  brought  feven  years  hence,  and  they 
might  be  hanged  notwithftanding  this  pardon,  and  therefore  - 
they  advifed  Mr.  Uvward  to  procure  a  brtcr  pardon  ;  and 
JVyndham  Juftice  faid.  That  the  fuggeftion  of  the  pardon 
might  have  been  grounded  on  the  merits  of  the  prifoners, 
tSc  But  upon  this  charter  the  prifoners  have  not  produ- 
ced any  writ  of  allowance,  and  therefore  the  pardon  was 
not  allowed  ;  but  their  execution  refpited  till  another  day» 
at  which  day  they  produced  a  patent  without  any  fuggef- 
tion at  ally  and  a  writ  of  allowance,  but  the  date  was  mif- 
taken,  and  did  not  agree  with  the  writ,  and  therefore  ei^e- 
cution  was  refpited  oyer. 

*  P.  1 4.  ^  Godlington  verfm  Lcc.  . 

Debt.  npHE   cafe  was.    The  defendant  became  bail   in  this 

j^'^irlSt*^*  ^^"'■^  ^^^  another,  and  judgment  was  given  againft 

Tcnonthc^r/.  the  principal,  and  now  the  plaintiff  brings  debt  upon  this 
f^'  ^?^^  ^*  recognizance  •,  and  Atten  moved  for  an  imparlance>  becaufe 
Upon  the  Re  debt  lieth  not  in  fuch  cafe,  becaufe  by  this  means  the  bail 
cognizance.  (hall  be  oufteJ  of  hts  plea  of  no  capias  filed  againft  the 
I  Roil.^600.  principal,  and  alfo  abridged  of  his  time  of  bringing  the 
'   '  principal,  which  he  hath  until  the  fecond  Scire  facias  xq^ 

dcnt'^Trin^'  turned,  for  now  immediately  he  (hall  be  liable  to  the  debt ; 
jac.  Rot.  805.  and  although  it  was  obje3ed,  that  there  had  been  prece- 

B<SthTai>3?  ^^"**  ^^  ^^^^  aSidn,  and   Bendlows  in  the  time  of  H.  8. 

Davcnant.  makes  mention  of  it,  he  faid  thofe  precedents  pafled  fub 

Winch  61.  Jslentio,  and  therefore  they  are  not  to  be  regarded  ;  and  for 

s^ate"^'''  ^^^^^  reafons  the  court  granted  an  imparlance  that  fuch  ac- 

Hctley  129.  tioo  lies  not ;  quod  nota. 


Barnard 
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Ban^rd  verfus  Ewcns* 

DEBT  ttfon  a  £.  &  for  tithes.    The  defenchnl  Tkhet. 
pletds  an  agreement  between  the  plaintiff  and  him  Contra  Hob. 
tor  three  ycart,  aod  dolh  not  alledge  this  to  be  by  deed,  ^7^,^^ 
and  ifltie  upon  it,  and  found  for  the  defendant ;  and  Povih  Hawies«vr^ 
woved  for  the  piainiiff  to  have  a  repleader,  becaufe  the  ^,^^' .. 
UTue  is  not  good;  but  rcfoived  by  the  whole  court,  al-^,.p%. 
though  it   is  not  fuch  an  agreement  which  may  pafs  the  i  Lev.  14- 
right,  yet  it  is  a  good  agreement  within  the  ftatute*to  bar  '  ^^-  5*  *'• 
the  plaintiff  in  his  adion  of  debt ;  Teh.  94.  Hawks  verfus 
Bntkwick  131.  aceordingiy. 


OlinSkef  verfus  Audley. 

DEBT  upon  an  obtfgation;  the  defendant  demands  Debt, 
oyer  of  the  cbndttion,  which  was  to  perform  cove-  "  ^*^*  ^^ 
Rants,  one  of  whicli  was.  That  the  defendant  covenanted 
that  he  was  feifed  of  an  indefeafible  eftate  in  fee-flmple* 
and  the  defendant  pleads  covenants  performed  ;  the  ptaintitf 
replies.  That  he  was  not  feifed  of  an  indefeafible  eftate  in 
iee-Hmple,  and  the  defendant  demurs  generally,  becaufe  he 
fuppofed  that  the  plaintiff  ought  to  have  ihewn  of  what 
eflate  the  defendant  was  feifed,  in  regard  he  had  departed 
with  all  his  writings  *  concerning  the  land  in  prefumption  of*  ^P.  15. 
law,  and  therefore  the  plaintiff  well  knew  the  title ;  and 
it  is  not  Kkc  to  Brad/baw*s  cafe,  becaufe  there  the  cove- 
nant was  with  the  leffee  for  years,  who  had  not  the  wri- 
tings. But  refolved  the  breach  was  well  afllgned  according 
to  the  words  of  the  covenant;  and  judgment  was  given 
for  the  plaintiff. 


Graves  verfus  Sawcen 

"FN  an  adion  upon  the  cafe,  the  plaintiff  declares  that  he  Ca(^. 
X  was  owner  of  a  fixteenth  part  of  a  (hip,  and  the  defcn-  '  Lev.  15. 
dant  was  owner  of  another  fixteenth  part  of  the  fame  (hip,-'       '^  ' 
tnd  that  the  defendant  fraudulently  and  deceitfully  carried 
the  faid  (hip  ad  loca  tranfntarina,  and  difpofed  of  her  to  his 
own  ufe,  by  which  the  plaintiff  hath  loft  his  faid  fixteenth 
paity  tp  his  damage.     On  not  guilty  pleaded^  and  verdi£t 

for 
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for  the  pIttntiflF,  It  was  moved  in  arrefl:  of  judgment^  that 
this  adion  doth  not  lie  )  for  although  it  be  found  to  be  de- 
iBeptive,  yet  this  ddes  not  help  It,  if  the  a&ion  doth  not  lie 
on  the  fubjed  matter ;  and  here  they  are  tenants  in  com- 
mon of  the  (hip;  and  Ldttleton  faith,  That  between  it- 
nants  in  common  there  is  no  remedy ;  and  there  cannot  be 
any  fraud  between  tenants  in  common,  becaufe  the  law 
fuppofes  a  truft  and  confidence  betwixt  them ;  and  upon 
thefe  reafons  judgment  was  given  quod  querens  nil  capiat  per 
BiUam.  Vide  Noy  14.  Crojfe  verfus  Abbtitf  M^  11.  tf.  4. 
13.  a,  pi  29. 


Smith  verfus  Warner.     Trefpafs. 

btmagtt.         T^RESPASS  for  taking  goods ;    the  plaintiff  counts    de 
V^e^Zni.^'  ^^  -Stf/^^/Vi^,  Anglice  a  frying-pan  :  And  after  verdift 

^ao.  for  the  plaintiff,  It  was  moved  in  arreft  of  judgment,  be- 

caufe it  ought  to  be  Sartagine,  for  Satago  fignifies  nothing; 
and  adjudged  for  the  plaintiff ;  for  if  Satago  iignify  nothing, 
then  no  damages  were  given  for  it,  and  the  difference  was 
taken  where  the  word  fignifies  another  thing,  there  it  is  ill| 
but  where  it  is  iofignificant  it  doth  not  vitiate. 


♦  P.  16. 
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Ulher  v^rfifs  Bulhnel. 


Trefptfr. 
if  they  were 
taken  in  the 
Warren  or 
Wood  of  the 
Plaintiff,  they 
might  be  his 
Pheafants. 
Cro.  Car.  5 §3. 
Child     verfus 


T^RESPASS  vi  y  armis  quare  Phajianos  fuos  ii  Perdices 
^  fuas  cepit\  and  not  guilty  found  for  the  plaintiff;  and 
moved  in  arreft  of  judgment,  becaufe  they  arc  fer^  naturae p 
and  therefore  there  cannot  be  any  property  in  them  :  But 
adjudged  for  the  plaintiff,  becaufe  after  verdid  they  (haU 
be  prefumed  dead,  and  then  a  property  may  be  in  them. 

Grccnhill.     1  Sid.  39.     i  Kcb,  53,  Co. 


Wynne 
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Wynne  "berfus  Lloyd. 

ERROR  to  revcrfe  a  common  recovery  in  Anglefey^  Error. 
the  errors  afligned  were  in  the  writ  of  fummons,  and  ^°^^^  55>  7®> 
in  the  dedtntus  poteJlaUm^  and   upon  this  a  Scire  facias  if-  3*Danv.  Abr. 
fues  againll  the  demandant  in  the  recovery,  who  pleads  49*  P-  > 
in  mtllo  f/i  erratum,  and   then  upon   fuggeftion  that  ^"^  J-^^TJ* 
was  concerned,  a  Scire  facias  iflued  to  .him,  and  he  pleads  i  Kcb.  351, 
that  another  had  lands  comprised  in  the  faid  recovery,  who  3^8*  459* 
IS  not  named  in  the  faid  writ  of  error,  judgment  of  the  ^qJ|  J^^* 
writ,  and  on  this  plea  the  plaintiff  demurred.     Allen  for  i  Sid.  213. 
the  plaintiff;  this  plea 'is  not  good,  becaufe  the  procefs  had  ^****  ^^^ 
been  good  without  naming  this  party,  for  the  ter-tenant  ciark  verfut 
only  is  to  be  there  of  ncceffity,  Dyer  321.  ij.  and  he  (hall  Hardwick. 
only  ptead  the  thing,  for  which  judgment  (hall  not  be  re* 
verfed,  and  not  in  abatement  of  the  writ  of  error,  30  H. 
6.  2.  b.  per  Fortefcue.     2dly.  This  plea  is  not  to  any  pur- 
pofc)  for  the  court  may  proceed  without  the  other  ter- 
tenants.     ^^/y.  Such  plea  is  againft  the  return  of  the  (he- 
riff  exprefsly,  for  he  hath  returned  the  ter- tenants,     j^hiy. 
This  plea  is  ill,  becaufe  he  pleads  that  A.  is  ter-tenant  of 
divers,  and  doth  not  fay  what  lands. 

Williams  rontra,     Thefc  queftions  arfe  Inquirablfe ;   ift. 
If  a  Scire  facias  be  ncceffary  agiiinft  the  ter-tenants  in  this 
*cafe.     2.  If  every  ter-tenant  ought  to  be  returned.     3.  If  •  P,  17. 
another  ter-tenant  ^at  is  not  returned  may  be  fuggefted  at 
the  bar.  • 

As  to  tie  Firfi.  A  Scire  facias  in  this  cafe  is  neceflfary 
againft  the  ter-tenants,  becaufe  none  gains  or  lofes  but  they. 
Dyer  321.  before;  and  all  the  precedents  mention  this, 
Cro,  Jac.  392.  Harbert  vcrfus  Binim,  160.  Champerrwrn 
againft  Godolph'n,  41  Eliz.  Leeytdus  Holland^  and  Row 
verfus  Eveleyf  and.  Owen  157.  Carew  verfus  Warren,  21 
E,  3.  56.  Bridgman  70.     Holland  verfus  Jackfon. 

To  the  Second.  A  Scire  facias  being  awarded  generally, 
every  one  ought  to  be  fummoned. 

Oije^.  The  party  (hall  not  be  concluded,  although  he 
be  not  fummoned. 

Anjw,  He  (hall  not  be  concluded  if  he  come  in  due  time ; 
but  the  difcretion  of  the  court  will  fupport  a  common  re- 
covery, and  here  if  this  ter-tenant  doth  not  come,  he  (hall 
be  concluded^  for  it  is  not  like  to  Dyer  321. 

7# 


I 
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To  tie  Third.  It  now  appearing  to  the  court  that  there 
is  fuch  a  ter-tenant,  a  Scire  facias  ought  to  ifliue  againft 
him,  Fitz.  Scire  fadas  38.  21  £.3.  56.  and  it  was  ad* 
journedj  pofl. 


Nutcal  ver/us  Page. 


Wordi. 


TKrtl'pyjd.  XJUTTAL  that  was  Sakmrn  Smiths  ckrk  is  a  knave, 
X^  and  rogue,  and  I  will  proVc  it,  and  he  is  in  Newgate, 
and  is  to  be  hanged  for  counterfeiting  the  king^s  hand  and 
feat ;  adjudged  for  the  platntiflF. 

Windfer  t^erfus  SeyweD.     EjeSlmenti 

Outhnn7.  /^*\^  ^  Special  v^rdid,  the  cafe  was,  yf.  outlawed  in  a 
■  ^***- 57»  V^  perfonal  adion  levies  a  fine^  and  the  king  feizelh  the 
,  Lev.  '33.  land  in  the  hands  of  the  conufee,  and  whether  fuch  feizure 
be  good  or  not,  was  the  queftion ;  and  refotved.  That  if  the 
feizure  was  before  the  fine  levied,  then  the  king  may  well 
r6tain  againft  the  conufee  :  but  if  the  fine  was  levied  before 
(he  fisizure,  the  conufee  may  well  take ;  and  the  book  of 
21,  H.  7.  /.  7.  was  denied,  that  the  king  cannot  difpofe  of 
the  land  it  felf  of  a  perfon  outlawed,  for  the  courfe  of  Ex* 
chequer  is  againft  that  book.  Fide  Stamf.  Prerogat,  57.  and 
24  Car,  Pickerings  cafe  in  the  Exchequer,  T.  <^  H.  6.  21.  a. 
pL  i$*  per  Babington,  I  Leon,  63.  pL  84.  Cro.  Eliz.  270. 
OgneFi  cafe,  H.  1$  H.  7.  a.pL  4. 


♦  P,  18.  *  Tippin  ai^  Grovcr. 

Rent.  TTt^  ^  ^   ^^^  ^'^^^  brotfght  by  executors,   the  plaintiffs 

I  Keb.  €i.  IlJ'  count,  that  their  leftator  was  feized  for  another's 
life  of  certain  tithes,  and'  demifed  them  to  tfie  diefendieifit 
for  years,  rendering  rent,  and  for  400/.  arrear  they  bring' 
debt ;  and  on  denmirrer  on  this  declaration,  Jones  argued 
it  is  a  rent,  and  that  the  executors  (hall  not  have  this  rent, 
becaufe  it  appertains  to  the  reverfion,  for  it  is  a  rent  al« 
though  not  in  point  of  remedy.  Cro.  Jac.  1 1 2  (if  433. 

AHen  contra.  Debt  lies  upon  the  contrtf^,  which  goes 
to  the  executors.  But  he  perceiving  the  opinion  of  the 
court  to  be  againft  him,  prayed  a  difcontinuance,  which 
was  granted  him. 

Black 
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Black  verfi^s  Mole.     Replevin. 

AOspjholder  makes  a  leafe  for  years  rendering  rent^  AuorameDt. 
and  then  furreiiders  two  parrs  of  the  revtrfion,  and  ^  ^^*"^*  ^^^ 
be  to  whofe  ufe  ihe  furrender  was.  made  didrains  for  the  i  Lev.  40! 
two  parts  of  the  rent,  and  mentions  not  iny  attornment  *  ^^*  93* 
of  the  tenant   in  his  avowry,  nor  any  notice ;  and  upon 
this  avowry  the  plaintiff  demurs ;  and  adjudged  that  attorn- 
ment and  notice  are  not  necelTary,  becaufe  the  furrender  is 
a  thing  notorious  of  it  felf. 

Andrews  verfm  ShowcU, 

TH  E  Cafe  was.  The  defendant  gave  a  warrant  of  at-  Attoraqr. 
torney  to  one  to  conf^fs  judgment  in  debt  to  the  plain* 
tiff  by  mn  fum  informatui  at  eight  a  clock  in  the  morning, 
and  at  ten  a  dock  before  the  judgnient  fi^tfd  by  the  Secon- 
dary, the  defendant  dies,  and  now  the  executors  of  the  de- 
fendant move  to  fet  afide  this  judgment ;  but  refolved  it  waa 
Wtll  obtained,  it  being  for  a  good  debt ;  quod  nofa. 


TcflD* 
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Sir  Robert  Fojtery   Chief  Juftice. 

Sir  Thomas  Mallei^  1 

Sir  Thomas  T'wifden^       Mufticcs, 

Sir  fVadham  IVyndhamj  J 

MemorandwHy  The  lafl  vacation  Serjeant  Glanvil,  who 
was  the  King's  firft  Serjeanr,  died* 


Day  verfus  Guilford.     EjeSlment. 
Hill.  12  Car.  2.  Rot.  952. 

Audita  Que-  /'^^  a  fpecial  verdifl  the  jury  found  Edward  Guilford^ 
rcla.  v^  father  of  the  defendant,  was  ferzed  of  the  lands  in 

I  Danv.  Abr.  quefticn  for  life,  the  regnainder  to  ihe  defendant  in  tail ;  the 
<33.  P*  'a-  f^^^*"  enters  into  a  recognixance  in  Chancery,  to  the  Itflbr 
1  Kcb.  112,  of  the  plaintiff,  and  dies,  thelcffor  fues  a  Scire  facias  upon 
'^sid  ^^^  hme  recognizance,  the   iheriflF  returns  the  defendant 

1  Lev.  41.  heir  and  tcr-tenanr,  £«f  quod  Scire  fecit  the  defendant,  and 
he  makes  deikult  and  doth  not  plead;  and  judgment  is 
given,  that  the  conufee  have  execution,  who  leales  to  the 
plaintiff. 

tVild  Serjeant  for  the  plaintiff,  Here  by  the  judgment  up- 
on detault  in  the  Scire  facial  the  defendant  is  bound  until  he 
revcrfes  it  either  by  writ  of  en  or,  or  relieves  himfelf  by 
I  Danv.  Abr.  Audita  Querela ^  F.  N.  B.  104.  b.  KeL  25.  a.-Pafch.  165a. 
^^D  ^  Abr  ^*  ^'  Barcock  verfus  Thompfony  Styles' s  Rep,  323.  IF  judg- 
41.  p.  a.  mcnt  be  given  againll  the  bail  upon  two  Nichilsf  and  no 
Styi.  181,  capias  is  returned  againil  the  principal,  although  the  bail 
***•  .cannot  rcverfc  the  judgment  by  error,  yet  he  may  have  an 

Audita  ^uerela^  but  not  upon  a  Scire  feci  returned.     Vide 
Mich,  1657.  B.  R,  Kilbume  verfus  Rack,  Eje^mcnt,  B.  R. 
Jntr.  Trin.  1656.  Rot.  876. 
*  P.  20.  *  Wyndham  for  the  defendant,  It  fecms  thii  cafe  diflFers 

from  the  cafes  put,  becaufe  here  execution  is  fued  upon 
anotheir  eftatc  than  the  conufor  had;  as  if  the  (heriff  re- 
turn J,  S*  icr-tenant,  who  never  had  any  thirg  in  the  faid 

hnd 
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knd  of  the  conufor,  J^t  7.  S.  may  maintain  an  £je^mentf 
Mick  6.  R.  2..  Fitz.  Ajpjfe  69.  And  here  the  conufor  had 
only  an  eftate  for  life,  and  not  the  eflate  of  which  the  de-^ 
fendant  was  feized  at  the  time  of  the  adion. 

Twrfdm  for  the  pUintifF,  Vigilantibus  y  mn  dormentihus 
jura  fuhvemunty  the  defendant  ought  to  have  pleaded  when 
he  had  warning,  and  now  he  (hall  not  falfify  his  recovery » 
and  there  is  a  difference  when  the  conufor  is  tenant  in 
tail,  and  wh?n  for  life  ;  and  now  the  defendant  is  edopped 
b?  the  return  of  the  (herilT;  and  this  differs  from  the  two 
Nichih, 

Mallet  for  the  defendant.  Res  inter  alios  aSla  netnini  no* 
cere  debent, 

Fojler  for  the  plaintiff,  Here  is  a  wilful  contempt  in  the 
defendant,  for  that  he  came  not  in  on  the  Scire  feci.  It 
was  adjourned,  and  after  judgment  was  given  for  the  plaintiff. 
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He  is  a  bafe  fellow ^  and  I  will  qtiejiion  kirn  ere  long,  for 
tiai  he  would  have  taken  away  the  King^s  life.  Verdid  for 
the  plaintiff.  And  Jones  moved  in  arreft  of  judgment,  but 
it  Teemed  to  the  court  that  the  words  were  a3ionable,  be- 
caufe  in  cafe  of  the  king  the  intent  is  punilhable;  but 
adjourned. 

Urfida  Aiiftcn  verfus  John  Mander. 
Error  of  a  Jadgment  in  Oakhampton  in  Devon. 

nPHE  errors  taken  by  Alleyn  were,  i/?.  The  Venire  fac.  Enor. 
^    is,  therefore  it  is  commanded  by  the  court  that  he  make  '  ^^^*  "3* 
to  come  twelve,  {*fc.  by  whom,  &r.  and  who,  iSc,  in  a 
brief  manner,    as  in  the  courts  at  Weflminfler^  where  it 
ought  to  be  at  large  in  all  inferior  jurifdidions.     Anfw.  In 
the  cafe  of  OJborne  and  Gregory  of  a  judgment  in  Excejier, 
this  exception  was  moved  and  difallowed.     ^.dly.  He  doth 
not  fay  that  procefs  of  Difiringas  is  awarded  by  the  court, 
but  as  before,  ^c,     Anfw.  It  is  good  becaufe  it  refers  to 
the  matter  before.     3///y,  The  judgment  is  quod  recuperet, 
and  alfo  39/.  pro  mifis  ij  cuftagiis  de  increment o^  and  doth 
•  not  lay  circa  fe^am  fuatn,  and  it  may  be  that  the  increafe  *  P.  2I« 
was  for  iidLnefs  or  battery,  or  fome  other  collateral  mat- 
ter.    Arfw.  The  precedents  are  all  fo  at  Weflminfler,  and 
it  Aall  not  be  prefumed  for  any  other  thing  than  for  the  faid 

C  a  fuit ; 
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fuit ;  and  Twifden  faid.  That  the  reafon,  for  which  nothing 
out  of  inferiof  courts  fhati  \yt  taken  by  intendment^  is,  be- 
caufe  there  they  only  enter  fhort  notes  of  ihetr  proceedings, 
aiKJ  when  they  are  to  certify,  the  aitornies  here  draw  the 
records  at  large  ;  and  judgment  was  affirmed. 

Palmer  verfus  Stavick.     Replevin, 

EftoppcT.  TP  H  E  defendant  m^de  conufance  for  a  rcnt-cliarge  doe 

Par.  1651.8  R.    X    ^nf^Q  jycm,  1658.     T^e  plaietifF  pleads,  Tb«t  the  de- 
Cjrtervr^ir^    fg^j^^t  upon   another  Replevin  at   another  time,  toa:ether 

Wicker^   Rot.  ..^r>  1  r  %        r   •   ,       x  -Ir    r 

448.  with  jL  B,  inade  conuUfic^  upon  the  laid  piaintiff  for  rent 

3Danv.  Abr.    arrear  in  the  year  1660,  and  demands  judgnrient,  ifagainfi 

i^Kcb  of        ^**  ^^^^  avowry  he  IhaU  make  conufance  tor  rent  due  be- 

rr^.        '       fore,  and  rehed  upon  ihe  faid  eftoppel,  and  the  Jefendaol 

I  Sid.  44.         dbmurfcd.     Jonts  for  ^he  pUfntiff,    It  feenas  the  defen- 

'  ^^'        dant  is  eftoppcd  by  the  avowry  as  by  an  acquittance,  and  s 

Jhrtiori  becaufe  it  is  matter  of  record,  and  that  an  acquit* 

tance  is  a  bar  of  arrearages,  il^e   books   are  plain.  Dyer 

7.11,  a.  ^  Coke  65.  b.  Pennants  cafe,   11  H.  4-55.  a.     But 

the  truth  is  Fitz.  Bar,  79^  is  againft  me;  but   that  cafe  I 

deny,  and  alfo  the  cafe  of  the  annuity.     Ohj,  The  avowry 

here  is  not  betwixr  the  fanic  parties.     Anfw.  They  are  the 

fame  defeiuiants,  and  the  fame  parties  in  whofe  rights  the 

didrefs  is  made;  and    if  this  ihall  not  be  the  fame  a3lon, 

there  will  be  infinite  veration. 

Allen  for  the  defendant,  Here  is  not  any  eftoppel,  be- 
caufe not  between  the  fame  parties,  and  in  tnith  the  duty 
remains,  and  the  bailiff  cannot  conclude  his  mailer. 

Wyndham  is  clear  for  t4»e  defendant ;  and  the  opinion  of 
Fitz,  Ban  by  three  Juftices  is  good,  becaufe   an  annuity 
fiuy  be  paid  witboxit  acquittance^ 
I'wt/dm  o£  ihe  fame  opinion. 

Mallei  for  the  plaintiff,  becatife  an  avowry  is  a  thing 
Dp^n  record*  and  more  than  an  acquittance  ;  but  judgment 
^as  given  for  the  defendant. 

*  P.  22.  *Grai^r  verfus  HEcmborough.     Debt. 

Departure.       T\^  ^  T  upon  an  obtigatiop  of  50/.  to  perform  cove- 
»^<*-77-        JLr  nants  in  an  indenture,  and  one  is,  That  the  defen- 

178^  185',^'     ^^^^  P^y  *^^*  *  y^**^  ^^  ameflbage  to  him  dcmtfed  quartcr- 

ijoy  a85.        ly,  at  four  feaft^.     The  defendant  pleads  performance  of 

dl)  covenants.     The  p!atntiflF  afligns  for  breach,  that   he 

did  not  jwy  3/.  one  quarterns  rent.     Thfe  defendant  rejoins, 

that 
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thit  before  the  faid  3/.  was  due,  the  plainttfT  entered  upon 
hinfiy  and  expelled  him.     The  plaintiff  demurs. 

Baldwin  tor  the. plaintiff.  The  rejoinder  is  a  departure, 
for  he  might  have  pleaded  this  matter  in  his  bar,  as  Dyer 
291.  Fitz,  JVilSmas*^  cafe.  In  a  Formedon  the  tenant 
pleads  a  fine,  the  demandant  repRes,  quod  partes  finis  nihil 
kdfueruntt  but  that  fuch  a  one  was  feifed ;  the  tenant  re- 
joins that  the  party  that  levied  the  fine  was  feifed  in  vfe ; 
and  refolvcd  a  departure,  for  he  alledges  before  a  Hifm 
at  common  law,  and  now  would  make  this  good  by  the 
flatate. 

yones  for  the  defendant,  This  rejoinder  is  a  corrobora- 
tion of  the  bar,  and  he  ought  not  to  have  pleaded  this 
thing  at  the  firft,  becaufe  there  are  feveral  covenants,  and 
lie  could  not  know  in  which  of  them  he  would  have  affigh- 
ed  the  breich ;  and  there  is  a  difference  where  the  condi- 
tion is  to  perforin  all  covenants  comprifed,  and  where  it  is 
all  covenants  and  payments,  as  Chapman's  cafe  is,  Cro^ 
Car.  •)6.  there  the  deifendant  pleaded  performance  of  all ; 
f  he  f^fainriff  affign^d  a  breach  in  non-payment  of  the  rent ; 
fhe  defendant  cannot  rejoin,  that  it  was  not  demanded,  be- 
caufe it  is  a  depafture. 

WjmRasn^  It  is  a  departure,  and  it  is  not  like  to  the  cafe 
of  demand,  becaufe  it  is  a  difeharge. 

Twifden  agreed  with  tVyndham^   Where  the  defendant 
{ileads  a  general  plea,  he  fhali  not  make  this  good  after  by 
a  particular  ihiiig  in  the  rejoinder  ;  but  it  was  adjourned, 
and  after  ruled  tor-be  a  departure,  and  judgment  given  for  ^  Danv.  Afe. 
rbe  plaintiff.     Vide  Cro.  Eliz.  828.  Spe^ot  and  Sheers,  a  cafe  '<>»•  P-  »«• 

ireflly  m  point.  Moor  636. 


•  Harris  ver/us 


P.  2i. 


TUOU  ari  a  traytor  and  a  rebel '^  the  defendant  juftifies,  Words. 
that  a8  Sefi.  1659,  the  plaintiff  was  a  foldier  under  '  ^^^-  *'5- 
one  captain  Ceely,  againff  the  king :  plaintiff  demurs,  pre- 
fuming  the  general  pardon  had  redore'd  him  to  his  good 
fanne,  m  Hob.  81.  Quddington  againd  Wilkins\  but  adjudged 
for  the  defemiaDt,  becaufe  the  plaintiff  ought  to  have  fliewn 
Ibfl  be  was  not  one  of  the  perfons  there  excepted. 


Nicholfon 
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Nicholfon  verfus  Sherman. 
Cafe  for  a  Legacy. 

Ctfe.  nPHE  plaintiff  declares,  that  James  Glajfebrook  made  his 

iDanv.Abr.      X    ^\\\^  ^nj   devifed  10  the  plaimiff  loo/.  and  that  his 
**sid!*45!        executors  ihould  double  the  faid  ioq/.  and  for  the  200/.  he 
I  l^eb.  iitf.      brings  this  aSion,  and  avers  the  defendant  hath  a.flets  be- 
yond debts ;  and  the  defendant  dendurs. 

yones  for  the  plaintiff.  Here  are  two  points,  i.  If  the 
doubling  the  100/.  be  a  devife,  or  that  it  (hall  be  only  at 
thedifcretion  of  the  executors ;  and  it  fecnis  clear  that  it  b 
a  devifei  and  the  other  part  doth  not  oppofe  it.  2-  If  an 
adion  upon  the  cafe  lies  for  a  legacy  ;  and  held  that  it  does, 
id,  I  will  not  infill  whether  there  be  any  remedy  for  a  le- 
gacy at  common  law.  Glanvilp  lib.  7.  chip,  6|  7.  arf/}^.  An 
aSion  of  the  cafe  lies  againft  an  executor  upon  a  breach  cf 
truft,  as  it  lies  againil  a  (hepherd  for  not  regarding  his 
charge.  And  (jrd,  the  law  takes  notice  of  legacies  to  col- 
lateral purpofes,  as  a  promife  to  forbear  a  legacy  is  a  good 
confideration  to  ground  an  AJfumpJit  \  and  in  an  adion 
againft  an  executor  in  his  own  wrong,  it  is  a  good  plea  to 
fay  that  he  hath  p;iid  all  in  legacies  ;  and  an  adion  upon  th^ 
cafe  lies  for  a  Tort^  as  for  not  performing  a  contra^,  Cro. 
Jac,  544.  Hcaly  yerfps  Duniley,  Here  is  a  breach  of  truft, 
becaufe  the  executor  uk^s  upon  him  to  perform  the  will  of 
the  plaimiff.  Obje^.  Legacies  cannot  be  fued  for  here  in 
!  Danv.  Ab.  fpecie^  and  it  was  never  knowq  befofc.  Anfw,  The  aSion 
?^  •  P-  •  of  Indebitatus  AJfumpftt  was  a  rare  afiion  before  Shde*s  cafe. 
*  P.  24.  •  fVylJ  contra.    An  a^ion  doth  not  lie  for  a  legacy,  becaufe 

it  is  a  teflamentary  thing,  and  one  of  the  principal,  as  ap-* 
pears  by  the  writ  of  prohibition,  Regijler  38.  and  the  fame 
argument  that  Littleton  ufes  for  the  (latute  of  Merton  may 
be  here  ufed,  that  never  fuch  an  adioii  had  been  ufcd ;  and 
the  rule  of  the  civil  law  is  not  current  in  Wejlminfter-Hall, 
Bm  yudicis  efi  ampliare  jurijjii^ionem ;  and  true  it  is,  the 
common  law  takes  notice  of  a  legacy ;  but  fo,  as  tt  is  a 
teftamentary  thing,  and  as  to  the  Indebitatus  AJfumpftt 
whicli  was  fo  rare, 'yet  it  was  within  the  jurifdiQion  of  the 
p3mmonlaw;  and  althoiigh  of  late  time  fuch  adions  have 
been  iifed,  yet  this  was  left  there  (hould  be  a  failure  of  juftice 
when  there  was  no  ecclefiaftical  court ;  and  fo  it  was  ad- 
Hftrd.  6;.  judged  in  Harwood  and  Peytoe*s  cafe,  that  an  Elegit  might 
Styl.  161, 168.  be  executed  in  the  glebe  land  of  a  parfon ;  but  if  it  were  to 
be  adjudged  now^  it  would  not  be  To  ruled  as  it  wa^s  then. 
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^dljf  If  it  be  a  breach  of  truft,  then  it  is  a  perfonal  tort, 
&  msritur  cum  perfwM^  as  an  executor  lliall  not  be  refpon- 
fible  for  an  efcape  fuffered  by  the  teftator.     Dyer  322.  a, 

Wjndhamy  The  aQion  doih  not  lie,  for  the  conufarice  of 
a  legacy  doth  not  appertain  to  ihe  common  law,  for  that  by 
oar  law  a  man  cannot  give  any  thing  after  his  death,  be- 
canfe  p^fi  mortem  tunc  tua  mn  funt,  and  there  is  not  any 
foch  duty  at  the  common  law  as  a  legacy  ;  and  an  aSion 
of  the  cafe  doth  not  lie  for  every  Tori,  for  it  doih  not  lie  for 
{N)n-payment  of  rent,  and  a  penfion  raifed  by  the  conftiiu- 
tk)n  of  the  ordinary  is  not  fuable  here. 

TwifeUn,  h  was  adjudged  here,  that  a  legacy  ifluable  out 
of  land  is  fuable  here,  and  originvilly  legacies  were  fuable 
in  the  county  court ;  and  Rajlal  Entries  301.  iJ.  7itle  Exe* 
cut,  in  A^ion  5.  Debt  is  brought  ag.iind  an  executor  for  a 
legacy,  but  a  demurrer  n  on  the  count,  and  no  judgment 
given  ;  but  that  which  moves  me  agatnft  this  adion  is,  that 
by  this  way  an  adion  upon  the  cafe  will  be  brought  for  .  . 
tvcry  thing  fuable  in  the  ecdefiaftical  court.  * 

Mallet  and  Fujier  for  the  defendant.     And  judgment  was 
given  for  the  defendant,  nift,  \Sc\ 

•  Eden  verfus  ChalkhalL     EjeSment.     Middlefcx    *  P.  25. 

for  Lands  in  Southmyms. 

UPON  evidence  in  a  trial  at  bar,  the  cafe  was.  That  i  Kcb.  40, 
Henry  Crawley  6  Vfov,  1645,  conveys  by  inden-  ''7» 
ture  to  Web  and  Taylor  in  fee,  and  levies  a  fine  accordingly 
without  any  confideration,  and  13  March  t645,  he  cove- 
nants to  ftand  feifed  to  the  ufe  of  himfeif  for  hfe,  the  re-* 
mainder  to  his  firft  fon  in  tail,  who  13  the  lefTor  of  the 
plaintiff  and  levies  a  fine  accordingly ;  the  28  March  1653, 
Henry  Crawley  and  his  wife,  with  Web  and  Taylor  join  in 
a  voluntary  conveyance  by  fine  to  William  Godfrey  and  his 
heirs;  Henry  Crawley  having  iffue  the  leflfor  of  the  plain- 
tiflF  dies;  William  Godfrey  makes  his  will,  and  of  this  makes 
the  lord  Wind/or  and  the  lord  Cajlkton  his  executors,  and 
devifes  the  lands  to  be  fold  by  them  ;  they  the  19  March 
J657,  fell  to  Skinner  and  Skinner  for  2000/.  who  convey  lb 
Sir  TAomas  Bide  and  bis  heirs.  And  it  was  refolved  by  the 
court,  I'hat  although  Skinner  and  Skinner  paid  a  valuable 
confideration,  yet  the  eilate  to  Godfrey  beirfg  voluntary,  if 
the  conveyance  of  6  Nov.  16459  was  forged,  the  plaintiff 
hath  good  title;  but  the  jury  found  the  firft  conveyance 
good,  end  found  for  the  defendant, 

Elixabeth 


1 
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Elizabeth  Robinfon  agaitjji  Margaret  Amps. 

Covenant. 

Condition.  T^HE  plaiiftifF  dechree.  That  the  defendant  by  indcn- 
iDanv.  Abr.  ^  turc  dated  1659*  reciting,  that  there  wasaleafe  made 
44.  p.  10.  to.  the  defendant,  and  a  recogni'^ance  acknowledged  by 
ik'eb.  103,  Humfry  Robinfon  to  the  defendant,  bearing  date  with  the 
'18.  faid  indenture,    the  defendant  covenanted  (hat  if  Humfry 

*  '*  •  Robinfon  pay  to  the  defendant  fuch  a  fum  24  June  1660, 
lSc»  that  then  the  faid  recognizance* (hall  be  void,  and  then 
the  defendant,  his  executors  and  adminiHrators,  l^c.  at  the 
coAs  of  the  plaintifF  will  regrant  the  faid  indenture,  and 
redeliver  the  faid  recognizance  to  be  cancelled  and  vacated^ 
and  the. plaint i£F  afTigns  for  breach,  that  21  O^ober  1659^ 
the  defendant  profecuted  an  extent  iipon  this  recognizance* 
«  p  25  T^^^  defendant  pleads,  that  he  did  not  *  profecute  upon  this 
*  recognizance,  and  iflTue  upon  it,  and  found  for  the  plain* 
tiff;  and  Jones  n)oved  in  arreft  of  judgmeql,  that  here  is 
only  an  implied  breach,  for  the  lecognizance  may  be  deli- 
vered up,  and  yet  the  recognizance  be  profecuted. 

Ail^n  for  the  plaintiff,  i .  Where  a  covenant  tenninates 
in  it  felf,  it  is  properly  a  ciovenant  but  a  defeazance,  Phw. 
138.  A.  But  here  is  an  engagement  to  deliver  up  the  faid 
recognizance.  2.  Here  is  a  prefent  breach,  for  when  he 
^Itends,  the  plaintiff  (ball  not  be  compelled  to  (lay  till  f 
farther  day,  when  the  extent  is  a  breach  of  the  covenant/ 
aa"  5  Co.  22.  Sir  Anthony  Maine*%  c^fe. 

Wyndham,  A  covenant  to  do  a  prefent  ad  is  not  pro> 
perly  a  covenant ;  as  to  (land  feifed.  And  as  to  the  fecond, 
the  defendant  hath  difabled  himfelf  to  deliver  up  the  recog^ 
nizance,  as  feoffee  on  condition  takes  wife,  6fr.  and  the 
breach  here  is  well  afligned. 

^Tivifden  to  the  fame  intent,  and  fo  the  other  judges ;  and 
judgment  was  given  for  the  plaintiff,  ntfi^  i^c. 

Edfar  verjus  Smart 

ExecotioB.  TUDGMENT  tn  debt  it  had  againft  two,  and  one  diea^ 
3  Danv.  Abr.  J  ^q^  ^y^^  plaintiff  brings  a  Scire  facids  a^inft  the  furvi- 
334-  P- 1  ^^'^'  ^^  recites  the  death  of  the  other,  and  pray€  execu* 
1  Lev.  30.  tion  agaiflfl  the  furvivor ;  the  defendant  pleads,  that  he 
I  Keb.  91,  which  died  had  ao  heir,  who  is  in  full  life,  and  demands 
judgment  if  execution,  ttc  plaintiff  demurs.  WynmngUm 
for  the  plaintiff:  It  feems  tM  me  that  the  exocutipn  is  veil 

againft 
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•guoft  the  fnmvor :  And  as  to  that,  1.  We  o9ght  to  in- 

qake  what  the  cemimm  bw  is.    2    What  akenition  the 

ftatitfe  of  Wefim.  2«  hath  made.     As  to  the  iirft^  at  com- 

man  hw.  If  judgment  bad  been  giveil  agairrft  two^  and  the 

one  dies,  the  charge  f«rmes,  Sir  Wiliimn  Herberfi  care.  Hob.  «$. 

To  the  feeoodt  The  ftatote  of  Wefim.  2.  which  gives  (he 

Xfcgrf ,  doth  not  take  iway  the  privilege  of  the  plaintiff,  but 

that  he  inay  have  execution  at  the  eomnioo  lav  if  he  will, 

for  the  words  of  the  ftatute  are,  fit  in  Ele^tone^  and  this 

ftatute  was  made  oaky  for  the  benefit  of  the  plaintiff.    Obj. 

And  as  to  the  29  of  affixes,  Longfart^  cafe,  I  anfwer,.  the 

fame  cafe  is  reported  29  £.  3.  39.  and  there  by  Thorpe  th^ 

hadt  are  ci^Uy  liable,  and  by  that  it  may  be  eafily  col- 

lefied,  they  intended  execution  only  upon  the  lands,  and 

not  a  perfcinl  charge  ;  bat  here  may  be  a  perfonai  charge, 

and  ^  that  is  the  diffiereace;  for  when  the  charge  is  upon  the  a  p  ^7 

laoia  dien  it  doth  not  funrive,  but  when  it  is  perfonai  it        * 

ihaB  ;  and  far  authorities  direft  in  the  point,  ntide  3  £.  3. 

li->I-37-  1  £.3. 13.  ^.  41. 

jg>idBhwrJaftice.    The  books  of  i  an^  3  £.  3.  are  dtred  Yeiv.  ao^. 
in  the  point,  and  the  reafon  why  this  execution  (haH  be  ^^'^ 
againft  the  fervivor,  is,  becaufe  the  plaintiff  may  take  a 
F^eri  facioi  tf  he  wiU,  and  perhaps  he  will  not  charge  the 
land. 

Tvirifiten  of  the  fame  opinion  ;  and  if  upon  this  Scire  fac. 
the  plaintiff  takes  an  Elegtt^  the  defendant,  may  have  an 
Madita  Syerek  ;  or*  adfy^  He  may  fugged  this  matter  upon 
the  fetorn  of  the  Elegit  and  have  a  Superfedeasy  F.  N,  B. 
l66»  44  £.  3.  ID.  4  E,  4.  59.  7  H-  4  30.  and  judgment  was 
givim  for  the  plaintiff,  nifi,  Qe,  Vide  Pafc,  i  H,  5.  5.  a. pi.  6. 

Richard  C^nhurft  vtrfus  CapenhurlL 

DEBT  vpen  an  obligation  to  perform  covenants;  the  Covenant. 
cafe  was  fuch,  J.  poffefled  of  a  term  for  years  grants  J^^"^*  ^^' 
fo  much  of  the  term,  that  ib»\l  be  unexpired  at  tt>e  time  3  Danv.  Abr. 
of  biaikath;  the  grantee  aiSgns,  and  covenants  that  the  ^^9-  P* '• 
affignee  (hall  enjoy  againft  all  perlbns,  and   the  plaintiff  |  KebA^o 
aCgnsa  brea<;h,  and  iflue  upon  it,  and  verdi£k  for  the  plain*  164,  183. 
iiff(  and  Bigkmd  moved  in  arreft  of  judgment,  that  the 
afiian  did  not  lie,  becaufe  the  original  grant  being  void  fbr 
the  tnotrtainty,  as  in  the  re&or  of  Chedingtonn  cafe,  the 
coaenantsare  void  atfo,  becaufe  the  bond  depends  en-  the 
covenants,  and  the  covenants  depend  on  the  leafe  \  and  he 
dtfil  JTeh.  fol  18.  Soprani  and  Skurro, 

Jcr.n 
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'Jwes  for  the  plaiDtiff.  The  term  is  not  well  ftfligned, 
but  here  is  a  covenant  which  (lands  di(lin£t  by  it  felf,  and  if 
there  be  not  any  covenant,  then  the  obligation  is  fingle. 

Wyndham  Juftice;  If  the  deed  is  void,  no  covenant  in  it 
(hall  bind.  And  judgment  was  (layed  ;  but  it  was  afier  ad- 
judged for  the  defendant.  Vide  Oufen  Rep.  136.  Waller 
againft  the  dean  and  chapter  of  NorwkA,  that  tne  covenant 
ihall  \>ind,  though  the  deed  be  voidii 

♦  P.  28.  *  Plunkct  verfus  Holmes, 

Devife.  nPHE  wife  having  two  fons  by  divers  hufbands  (which 

a  Danv.  Ab.       X    w^re  dead)  and  being  feifed  of  the  lands  in  queftioin^ 

Eq?  AbZ/ss.     *"  f^^f  devifed  them  to  Tkomss  her  fon  for  the  term  of  his 

p.  u.  natural  life,  and  if  he  die  without  iffue  of  his  body  living  at 

'  ^7'  "•        the  time  of  his  deaths  then  to  Leonard  another  of  her  ibnsy 

I  Kcb.  »y,       and  his  heirs  for  ever ;  but  if  Thomas  have  iffue  living  at 

119-  the  time  of  his  deaths  then  the  fee  (hall  remain  to  the  right 

'  heirs  of  Thomas  for  ever  ;  thie  woman  died,  Thomas  entered 

and  fuflered  a  common  recovery,  and  dies  without  iflfue,  the 

recoveror  made  a  leafe  to  the  defendant,  Leonard  entered 

upon  him,  and  made  a  leafe  to  the  plaintiff;  £/ /i,  &?r. 

Allen  for  the  plaintiff.  The  points  which  f  (hall  raife 
here  are,  ifl^  What  eftate  Thomas  and  Leonard  have  by  the 
will,  ^dly^  What  operation  the  recovery  had  upon  the 
eflate  of  Leonard.  As  to  the  firfl^  There  is  not  any  eftate 
tail  to  Thomas^  but  another  eilate,  for  the  limitation  to 
Leonard  \s  not  qpon  fkilure  of  iflfue  of  Thomas ^  but  upoii 
failure  of  iffue  living  at  his  death.  2dly^  The  contingency 
is  repeated  in  the  fecond  limitation,  and  this  point  hath 
been  agreed  in  the  argument  of  this  cafe  before  ;  but  now 
I  (hall  cbnfider  whether  Thomas  hath  aii  eftate  for  life,  or  a 
fee  determinable.  And  fird,  I  hold  he  hath  a  fee  deter- 
minable. 2dly^  Leonard  takes  by  executory  devife,  and  not 
by  way  of  contingent  remainder. 

Whent  particular  efiate  is  limited,  and  the  inheritance 
pafTes  out  of  the  donor,  this  is  a  contingent  remainder, 
and  in  abeyance.  Plow.  35-  a.  But  if  the  fee  be  vefied  in 
any  perfon,  and  to  be  vefled  in  another  upon  a  contin- 
gency ;  this  is  an  executory  devife ;  and  here  Thomas  had  a 
lee-fimple  immediately,  becaufe  (irft  he. is  heir  at  law  to 
the  devifor ;  and  if  there  had  not  been  any  devife  to  Tho" 
maSf  but  if  Thomas  had  died^  Leonard  there  would  have 
been  his  heir, 

Ohjed. 
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OljiH*  Here  is  an  ezprefs  devife  to  Thomas  for  life, 
and  ihe  remainder  here  fliaU  be  in  abeyance,  as  in  Archer*^ 
cafe. 

Jb^m*  In  Archer^i  cafe,  Robert  had  not  only  an  eftafe 
hr  Kfe^  but  alfo  a  reverlion  in  fee-fimple  expe&ant  upon 
an  eftate-tail,  and  therefore  the  cafe  is  not  well  reported  in 
I  Cq.  66.  h.  But  the  remainder  there  was  of  necelHty  con- 
tingent, faecaufe  it  is  only  a  devife  in  tail,  and  not  a  gift  of 
*a\1  the  effate;  and  in  our  cafe  the  queftion  is  upon  the  It-  *  P«  29* 
mttation  of  the  Fee-fimple.  7.dly^  Thomas  hath  the  fee- 
(unple,  becauft  although  it  be  given  to  him  for  life  only, 
jet  after  it  is  limited  to  his  right  heirs ;  and  the  words.  If 
Tiomas  hath  ifliie,  then,  ^c.  are  only  declaratory.  3^/)^, 
This  is  the  meaning  of  the  will ;  for  the  devifor  took  care 
for  the  younger  fon  when  the  elded  died  without  iflfue,  as 
appears  by  the  difpofition  of  the  writings  by  him.  4/^/y, 
If  the  will  be  capable  of  divers  interpretations,  that  (hail 
ftand  which  confifts  with  the  meaning  of  the  parties,  and 
that  is,  that  Thomas  (hall  have  fee. 

xHy,  As  to  the  operation  of  this  common  recovery,  it 
feems  to  me  that  this  executory  devife  is  not  barred  by  it. 
The  reafbn  of  a  bar  in  a  common  recovery,  is  the  intend* 
ed  recompence;  therefore  if  tenant  in^  tail  make  a  feoff- 
ment io  fee,  and  the  feofFee  fuffer  a  common  recovery,  this 
does  not  bar  the  eftate-taii,  becaufe  the  recompence  cannot 
go  to  the  eilate-tail ;  but  if  the  tenant  in  tail  be  vouched, 
then  it  is  a  bar,  3  Co.  3.  a.  the  Aiarquis  of  Winchejler*%  cafe, 
ztiAfoL  6.  a.  Cuppledike*^  cafe.  Here  the  recompence  in  va- 
lue cannot  go  to  Leonard^  becaufe  the  one  eftate  hath  no 
dependance  upon  the  other,  for  Leonard  hath  no  ellate  in 
him,  but  in  contingency.  2.  Recompence  in  value  canpot 
ferve  a  fee  after  a  fee. 

3i/y,  Leonard  cannot  falfify  this  recovery,  becaufe  he  is 
i^uafi  a  ftranger  to  it,  and  there  is  not  any  privity  of  eftate 
betwixt  T'Ao/Rj/ and  him;,  and  the  very  fame  point  is  re- 
Jblved  in  Pell  and  Browns  cafe,  Cro,  Jac.  590.  And  if 
Leonard  that  hath  only  a  poflibility  may  falfify,  many  con- 
veyances may  be  deftroyed :  for  admit  that  A,  upon  mar- 
riage with  yoke  a-Style  makes  a  feoffment  to  the  ufe  of 
himfelf  and  his  heirs  till  marriage ;  now  by  this  way  if  he 
may  deftroy  this  contingency  by  feoffment  or  fine,  iSc. 
at  any  time  before  marriage,  it  would  be  very  inconvenient. 

Finch  Solicitor  General  contra,  Leonard  takes  by  way  of 
remainder.  This  cafe  is  out  of  the  reafon  of  Pell  and 
Browrfi  cafe,  becaufe  the  devife  here  was  firft  to  Thomas 
and  hU  heirs^  and  there  is  not  any  cafe  in  law  where  the 

devifee 
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dcvifce  takes  by  way  of  executory  dcvife,  but  for  necef- 
fity,  as  Dyer  330.  b.  Clache'*s  cafe,  Cro  *Jac,  415.  WM 
and  Herrings  and  it  was  adjourned.     Vide  poji, 

IVynJham  Jufticc  for  the  defeinlant.  The  principal  point 
in  the  cafe  is  upon  the  words  of  the  will,  what  edate 
Thomas  had  by  them  ;  and  it  hath  beenobje&d  xh^lThomas 
A  •  3^*  *  had  a  fec-fimplc  ro  avoid  a  contingency.  '  Anfyu,  TJ^mas 
hath  only  an  cftate  for  life,  and  not  more  by  the  will,  bcr 
caufe  the  exprefs  words  of  the  will  ar«  fo,  2dly,  If  he  hath 
an  eftate  in  fee,  there  ought  to  be  a  tranfpofition  in  the 
words  of  the  will,  ^^y,  This  conffruQion  avoids  all  (he 
inconveniences  which  oiherwife  would  happen ;  for  other- 
wife  it  (hall  be  ioTiomas  and  his  heirs  by  way  of  executory 
devife,  and  fo  fuch  eftate  cannot  be  cut  off,  as  Pell  an4 
Brown's  cafe,  (>o.  yac.  590.  But  here  is  a  contingent  re- 
mainder which  may  be  deftroyed,  and  it  is  more  fuitable  to 
the  rules  of  law;^  as  it  is  agreed  in  Colthurfl  and  BejuJbirC% 
cafe,  in  Plowd.  Com, 

2dlyy  When  Thomas  hath  only  an  eftate  for  life,  with  a 
remainder  contingent,  the  eftate  for  life  being  deftroyed  by 
the  common  recovery,  the  remainder  falls  to  the  ground* 
for  the  recovery  vefts  a  fee  in  the  recoverer,  and  is  a  difcon- 
tinuance  to  the  remainder.     Littleton,  feB.  690. 

3^^,  Until  the  contingency  happen,  the  fee  defcends  to 
the  heir  in  fome  fort,  but  not  to  confound  the  eftate  for 
life,  but  there  (ball  be  an  Hiatus  to  let  in  the  contingency 
nvhen  it  happens ;  fo  is  Archer*^  Cafe.  If  tenant  for  life 
grant  over  his  eftate,  the  grantee  ftiall  fupport  the  contin- 
gent remainder ;  but  if  he  furrender,  then  the  contingent 
eftate  is  deftroyed. 

TwiJSen  of  the  fame  opinion.  The  main  ftrefs  lies  upon 
the  copftrudbn  of  the  wiU ;  If  Thomas  here  had  been  st' 
firanger,  and  not  heir,  he  had  an  eftate  for  life,  remainder 
to  Leonard  upon  a  contingency,  remainder  to  tbe  heirs  of 
Thomas  upon  a  contingency,  and  here  the  contingency  doth 
not  depend  on  a  contingency*  but  the  fame  contingency 
which  may  happen  feveral  ways.  2^,  Thomas  being  heir, 
the  f^e  in  the  mean  time  till  the  contingency  happen  is  in 
TTbotnaSj  and  not  in  abeiance,  Hutton,  Rep.  if 8.  Nappet 
ag»inft  Sanders,  and  here  as  to  Leonard,  Thomas  takes  only 
for  life,  but  by  operation  of  law  he  hath  a  fee.  And 
Archer's  cafe  is  Aprefs  in  Terminis,  for  there  Robert  hath 
an  eftate  only  for  life  by  the  will,  but  by  operation  of  law 
he  hath  the  fee  alfo ;  and  Pell  and  Brown^s  cafe  is  not  like 
to  this  cafe,  becaufe  there  Thomas  had  an  eftate  to  him  and 
his  heirs ;  and  in  the  cafe  of  Howel  and  Auger,  Hut.  60.  and 

fVincl 
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JVhick.  30.  Tfae  judges  will  not  meddle  with  the  point  of 
limiting  one  fee  upon  another,  which  the  lord  Hobart  there 
calls  the  momttng  one  fee  upon  another;  and  here  the  re- 
covery dedroys  the  contingent  remainder  to  Leonard. 

*  MaUet  and  /^^^r  Chief Juftice  of  the  fame  opinion;  and  *  P.  31. 
pdgment  was  given  for  the  defendant^  nifif  ^^. 

WiddringtonV  Caji.  . 

ryXTTOR  Ralf  WiddHngtm,  •  fellow  of  Chrijl-Coltege  Maadamntk 
-»-^  in  Qtmbridge,  was  cjeflcd  out  of  his  fellowihip  by  ^?^  ^*- 
die  aiafter  and  fellows,  and  he  brings  a  Mandamus  to  be  |  sid.  7V.' 
redored  to  it;  and  upon  this  wrrt  the  mafter  and  fellows  i  Keb.  »,  50. 
retora  (amongft  other  things)  that  if  any  fellow  be  peccant  ^'j  ^^\J^* 
be  (hall  be  correAed  by  the  mailer  and  dean»  and  if  he  find  134^  458! 
hirofelf  aggrieved  with  his  punifliment,  it  is  lawful  for  him 
to  appeal  to  the  chancellor  of  the  univerfity,  and  two  fenior 
^b&ora;  and  npon  this  return  the  court  refolved,  That 
rhQ»rWiddnngt9n9n\\  not  have  remedy  here ;  but  he  ought 
to  rcfort  to  the  vifitors  mentioned  in  the  return ;  for,  by 
Wyndhanif  of  every  hcfpital  or  cjccmofynary  foundation, 
appeal  ought  to  be  made  to  the  vifiron,  for  they  have  the 
fepefvifing  of  all  things  concerning  them ;  and  if  they 
fcavc  no  vifitons,  then  the  ordinary,  vide  Lindhvoody  Tit.  de 
Religiofis  Dvmkiiff  cap.  Epifcop.  y  licebit  ei  appeUate^  is  in- 
tended, that  he  may  appeal  if  he  will,  or  acquiefce  in  the 
pemilty  tnfTi&ed  by  ihe  college,  and  not  to  give  liberty  to 
appeal  to  a  vifitor,  or  to  this  court.  And  Twifden  cited  a 
cafe  1 5  Joe.  Dr.  Lfwy/  was  elefted  provoft  of  OrieUQilkgi 
in  Ox/^^  by  one  part  of  the  fellows,  and  Dr.  Day  by  ano- 
ther part;  Dr.  Day  appealed  to  the  bifhop  of  Lincok  who 
wn  viiifor  of  the<:ollege ;  Dr.  Lewys  appealed  to  the  arch- 
biihop»  who  inhibited  the  bifhop  of  Lincoln  ;  and  then  Dr. 
Dty  appealed  to  the  chancellor ;  and  this  was  referred  to 
the  attorney  and  folicitor  general ;  and  refolved  the  decree 
made  by  the  Tifitor  was  good,  and  the  other  ill,  and  the 
do6br  mjoyed  it  accordingly  ;  and  every  one  ought  to  ap- 
peal to  the  next  court,  Pitz-herb.  Error  87.  And  it  was 
ai^rned,  sknd  afterwards  a  writ  of  reflitution  was  denied 
for  the  reaibns  aforefiud.     Vidt  poft. 


Fitch 
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•  P.  32. 

Evidence. 
>i  Sid.  $1. 
I  Keb.  134. 


*  Fitch  verfus  Smalbrook.     EjeSiment. 

IN  evidence  upon  a  trial  at  bar,  it  appeared  that  one 
Alcoty  one  of  the  witnefles  for  the  defendant,  was  be- 
fore indiSed  of  perjury  in  the  time  of  CromwelU  and  ver- 
di3  againft  him ;  but  by  the  death  of  Cromwell  judgaient 
was  not  emeredy  but  all  proceedings  vacated  ;  and  now  the 
counfel  of  the  plaintiff  would  offer  this  verdi£t  in  evidence 
to  weaken  the  credit  of  the  witnefs;  but  refolved  by  the 
court.  That  the  faid  verdi^  is  now  totally  deftroyed^  and 
cannot  be  given  in  evidence* 


Travcrfe  verfus  Mercs,     dffiitnpjif. 


Aflampfit. 
I  Sid.  57. 
1  Keb.  135, 
U«»  163. 


THE  plaintiff  declares,  That  whereas  .the  huiband  of 
the  defendant  now  dead,  was  indebted  to  the  plain* 
tiff,  the  defendant  promiled.  That  if  the  plaintiff  would 
manifeff  and  make  appear  that  her  faid  hufband  was  indebt- 
ed, (be  would  pay  it ;  and  avers,  that  he  had  been  at  all 
times  ready  to  manifeft  the  faid  debt ;  and  on  Non  Af- 
fumpftt  found  for  the  plaintiff.  And  AUen  moved  in  arreft 
of  judgment,  that  there  is  not  any  conri4eration,  for  that 
the  wife  was  neither  executrix  nor  adminiftratix.  T'r/n.  51. 
Rot.  1446.  Hunce  verfus  Hinton.  The  fon  of  the  defen* 
dant  was  indebted  to  the  plaintiff,  and  the  defendant  pro- 
mifed  upon  forbearance  to  pay ;  and  there  judgment  waa 
for  the  plaintiff,  becaufe  forbearance  (hall  be  taken  for  total 
forbearance ;  but  if  he  had  faid.  That  if  he  will  forbear 
him,  then  it  had  not  been  aStonable.  Trin,  8  Jac.  Smth 
verfus  Jonos^  Rot,  882. 

Twifien  Juffice.  The  difference  is  betwixt  forbearance 
generally,  there  is  a  good  ground  of  adion,  although  the 
defendant  be  neither  executor  nor  adminiftrator ;  but  upon 
forbearance  of  the  defendant  it  ought  to  appear  that  there 
was  fome  caufe  of  forbearance. 

Wild  for  the  plaintiff.  The  making  of  the  debt  appear, 
is  trouble  and  pains  to  the  plaintiff,  and  therefore  a  good 
confideration.  It  was  adjoorned,  and  afterwards  judgment 
was  given  for  the  plaintiff. 


Tibbs 
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*  Tibfas  verfus  Smith.  ♦  p.  o^. 

'T'flOU  Jiafi  ftolen  our  beet  (innuendo  a  (lock  of  bees)  they  Words. 
•*'  are  hidden  under  the  old  wopuoCf  hemp  feck f  and  thm  art  *  ^  p*  ^  '* 
atkief.  On  not  guilty,  and  verdid  for  the  plaintiff,  Ser* 
jeant  Merrifield  moved  in  arrcft  of  judgnnent,  that  bees  are 
fera  ndtwra^  and  felony  cannot  be  commitred  of  them,  Bro. 
Property  37.  fo  of  trees,  bfc,  Stroud  contra.  The  reafon 
of  dealing  of  trees,  the  words  are  not  adionable,  is  becaufe 
they  are  annexed  to  the'free  hold,  but  not  here :  and  after 
verdid  they  ihall  be  intended  fuch  bees  of  which  felony 
may  be  committed.  And  words  ot  dealing  trees,  apples, 
C^r.  are  adionable,  and  of  corn.  Cro,  Jac.  39.  Kellan  agatnft 
Mermejhy^  and  1 14.  Minors  and  Leeford^  231. 

IVyndham  Juftice.  There  is  this  difference  where  he  fays. 
Thou  hafi  ftolen  my  trees ^  apples^  corn^  i^c,  thefe  words  arc 
notafitionable:  but  to  fay.  Thou  art  a  thief ^  and  haji  flolen 
my  treeSf  ^c.  are  adionable,  becaufe  it  fliajl  be  intended 
fuch  trees,  com,  Wr.  whereof  thievery  may  be  c€>mmittcd  ; 
and  as  to  the  juftificarion  after,  that  doth  not  make  the 
words  adionable  which  were  not  adionable  before ;  and 
judgment  was  given  for  the  plaintiff ;  nifi,  fjc, 

French  verfus  Kent- 

ACTION  of  the  cafe  was  brought  for  forging  and  con-  Vcniie. 
trivlng  a  w'lll.     This  adion  was  brought  in  Middlefex, 
and  the  land  which  is  comprifed  in  it,  lies  in  Suffolk ^  and. 
the  will  being  affirmed  twice  upon  trial  in  an  Eje^ione 
firm^^  they  endeavoured  this  way  to  difprove  it. 

Jones  moved  to  change  the  venue  to  Suffolk^  and  refolved 
it  rhall  be  altered ;  and  the  court  feemed  to  difcountenance 
fuch  aftion. 

fn  a  replevin  in  the  county,  the  plaintiff  doth  not  de-  Replevin." 
cUre,  and  the  avowant  removes  the  caufe  to  the  king's  ^ry^^Ngy -^^ 
bench  by  Recordare^  and  the  pluintiflF  is  non-fuited  without  Webb  ver>/ 
declaring;  and  the  doubt  was.  What  judgment  the  avowant  "*"**• 
fhall  have ;  for  if  he  fhall  have  judgment  to  have  a  return 
of  the  cattle,  it  doth  not  appear  what  cattle  were  replevied ; 
becaufe  the  plaintiff  hath  not  (hewn  them  by  any  declaration ; 
•  and  it  feems  the'defendant  (hall  fugged  what  cattle  he  took,  ♦  P.  34, 
and  (hall  have  return  of  them.  Vide  Mich.  3  if.  8.  Rot.  649.  vide  poftca 
C.  B.  and  Pafc.  7  H.  7.  Rot.  130.  C.  B.     The  defendant  47^4-  ^^  ^^ 
opon  1  Non-frof  makes  averment  what  cattle  were  taken,  cafc. 

and 
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and  thereupon  a  Return*  Habenff  awarded,  Ji  Vic*  canfiare 
poterit  alUgationeni  prad^  fore  vtratiu  ViSt  RaftaVs  Entries 
RepIevinJit,  Frank-tenement  in  the  Old  Book,  foL  515.  D. 
Replevin  de  8  Cows,  the  defendant  faid  that  there  were  mare 
replevied,  and  upon  this  it  was  awarded  quodji  Vic*  cwjhre 
poterit,  that  the  allegation  of  the  defendant  be  trae,  hm 
ikM  make  return  of  the  others.  Hob.  Rep.  16.  Replevin 
was  brought  without  namii^  a  place,  the  count  abated,  but 
the  defendant  to  have  a  retorn  avowed  in  a  place  certain. 

Barringtoiv  vet/us  VenableSk 

Ptmicgc.  T^EBT  upon  an  obligation  of  too/.  After  imparlance, 
1  Kcb.  137,  -L/  the  defendant  pleaded  to  the  jurifdiftidn,  that  none 
^'^  of  the  privy  chamber  onght  to  be  fued  in  any  otfier  court 

at  the  fait  of  any  pcrfon,  without  fpecial  licence  o(  the 
lord  chatnberlain  of  the  houfhold  for  the  tinne  being;  and 
that  he  is  one  of  the  privy  chamber.  The  pfaintiff  demurs, 
smd  judgment  was.  That  he  (honid  anfwer  over,  for  Aich 
plea  cannot  be  pleaded  after  imparlance;  and  the  plea  it  felf 
is  ill ;  Md  the  court  feemed  to  be  offended  with  the  faid  plea. 

Memorandum.  This  term  fcrjeant  JohB  Kelyng  was 
made  the  King's  Serjeant,  and  called  within  the  bar  in 
the  place  of  ferjeaftt  GlanfoiL 

The  Kiflg  verfus  Read. 

Tctyaj.  T^  ^^  information  of  perjury,  and  verdid  for  the  king; 

I  Lev.  9.  ^  the  perjury  was  committed  in  giving  evidence  upon  a 
I  Sid.  49,  6«,   jyjj^j  -jj  ji^jj  ^^j.j  betwixt  Dun  and  Dawfon.     And  AUen 

I  Kcb.  127,     moved  !n  arreft  of  judgment  becaufe  the  information  was^ 
'3^»  >^3»        Memoranda  quod  Thomas  Fanfhaw  Milet  dat  -Curiae  Uc  in* 
198*  a?i'        telligi  Eff  in/ormari  quod  termino  St.  Hi  liar ii  1659.  in  RotuUs 
2i4»  aj*.        coniinetur  Jic  (viz. J  That  Dun  brought  his  A^ien ;  and  re- 
cites the  whole  record  of  it  and  the  trial ;  and  that  the  faid 
*       Read  falfum  prajlitit  Sacramentum  at   this  trial ;    and  he 
*  P.  7^*     moved  thai  it  lb  not  *  pofitive  that  the  defeixlant  took  a  falfe 
oath;  l)ut  that  coniinetur  Jic,  that  be  took  a  faife  oath| 
where  he  ought  to  have  faid  after  the  recital  fo,  Et  uUerttu 
dat  Cur*  hie  intelligi,  that  the  defendant  took  a  falfc  oath  at 
that  trial.     And  after  coniideration  the  court  gave  judg* 
mem  againd  the  defendant,  becaufe ^he  late  precedents  ate 
fo.     And  now  after  verdi^  it  (hall  be  taken  adiftinfi  feii>^ 
tencc  betwixt  the  Kcit<itl  and  the  Et  qwd*    Aad  bj  Wynd^ 

ham, 
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itMf  tht  record  recited  being  in  this  court,  the  judges  (ball 
Uke  ooliee  howr  far  the  record  recited  extends,  apd  what 
that  b  that  is  pofitively  rebearfcd:  and  judgment  was 
given  accordingly. 

Stiles  ver/us  Trilpc. 

THERE  being  a  trial  betwixt  the  parties  the  lad  afli:&efl  Award. 
in  the  country,  the  parties  afTented  to  a  reference,  and  '  ^-  ^^ 
a  rule  was  there  made  of  the  faid  reference ;  and  the  refe-  Ijs*  ' ' 
rees  there  made  an  award,  the  which  the  defendant  refufed 
to  obey,  upon  which  the  plaintiff  moved  to  have  the  faid 
rule  at  the  aflizes  made  a  rnle  of  this  court,  according  to 
the  tenor  of  the  faid  rule  at  the  aflizes ;  and  it  was  granted : 
and  then  he  moved  for  an  attachment  againft  the  defendant 
for  not  obeying  the  faid  award  of  the  referees ;  but  it  waa 
dented ;  for  fuppofe  the  defendant  will  deny  that  any  fudi 
award  was  made,  this  court  will  not  try  fuch  iflbe  by  afBda* 
Tits,  and  therefore.,  they  faid  that  it  was  feldom  that  any 
$dvAatag€  accrued  to  the  parties  by  fuch  reference. 

X)acy  ver/us  Linch« 

DACY  is  a  wiici,  ^md  deferoes  better  to  be  hanged  thm  Word*. 
Old  Arthur,  wfc  ^as  hanged  for  a  witch.     On  not  \^'^^' 
guilty  pleaded,  and  verdid  for  the  plaintiff,  ferjeant  Bear  i^i.  p  1$, 
moved  in  arreft  of  judgment,  becaufe  witch  is  only  a  word  '  ^^^-  S^- 
of  fcolding,  if  it  be  not  coupled  with  a  demonftratron  that  \^^\%/f^^ 
he  bewitched  fome  creature.     Mich*  8  Car,  Cro.  Car.  ^82. 
George  i^mfk  Harvy^     Mich.  15  Jac.  Rat.  6^6.  Hutt.  13. 
StoiK  and  Roberts.     But  it  was  adjudged  for  the  plaintiff; 
for  by  Mallet,  by  thefe  fhall  be  intended  fuch  a  witch  that 
defervea  to  be  hanged. 

0 

*  Stevens  ver/us  Brittrcdgc.    EjeSIment.  ^  P.  36. 

Trin.  12  Can    Rot,  922. 

ON  a  fpecial  verdid,  Sir  Francis  Worthy  feifed  of  the  Difcontinmioce 
lands  in  queftion,  covenants  in  confideration  of  mtr-  ^  ^°v.  Ab. 
riage  with  Hefter  to  ftand  feifed  to  the  ufe  of  himfelf  for  |JJ;  P;  \l\ 
Hf«»  tlie  remainder  to  Hejler  for  life,  remainder  to  the  h^ira  ■  Lev. '36.' 
fwiles  which  he  (hall  beget  upon  the  body  of  Hejler,  re*  |  ^^^  ^3^ 
minder  to  Sir  Praacis  in  tail,  remainder  to  Francis  Wort^  141,^137/; 
kj  foo  and  heir  apparent  of  the  covenantor  in  fee»  who  is  a^i* 

D  Itffor 
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leflbr  6f  the  (plaintiff.  Sir  Frtheh  and  Hefterther  marriage 
in  a  finle  with  warranty  to  the  ufe  of  SdtiA  W^ttey  daugh<^ 
t<!r  of  ttie  faid-Sir  Frdnch  and  Hefter^  and  wife  of  the  de« 
fiendant,  and  the  heirs  of  the  body  of  the  faid  Sarah ;  Sir 
Francis  and  Hejler  die ;  Francis  leflbr  of  the  plaintiff  entersy 
and  the  defendant  in  right  of  Siwah  enters  upon  him,  and 
the  fole  queflioA  was,  If  Francis  Wortley^  leflbr  of  the 
plailytifF,  be  barred  by  the  Aaid  fine  and  warranty. 
. .  AUin  for  the  plaintiff.  Thefe  things  are  here  confidem- 
ble  in  the  oife.  \ft^  What  eflate  S'w,  Francis  and  Hefter 
had,  and  if.tb^  eAate  be  executed,  idly^  What  operation 
the  fine  hath.  As  to  the  firfi^  Here  is  itpt  any  cohfolidate 
eflate-tttil  in  them,  io  chat  they  can  be  faid  to  be  feifed  in 
their  demefne  as ;ef  fer-^%il;  but  they, have  diftindeflates^ 
(viz.)  To  Sir  Francis  tVortky  for  life,  the  renaainder  to 
Hefter  for  life,  the  renukitrder  to  the  heirs  maks  which  hei 
fiiall  engender  upon  the  body  of  Hefter. 

Objefl.    This,  limitation  Of  .the  remain^i^  to  the  heirSx 
msries  of  both  their  bodies^   fwailows  up  the  eftates  tot 
life.  .  .      ^ 

Anjw.  Here  is  not  any  execution,  becaufe  all  the  efliatei 
are  but  one  limitation  in  one  coovevance,  2  Co.  60.  ^. 
Wifcoi*z  cafe,  39  H.  6.  2.  b.  If  lands  be  given  to  A.  for 
life,  the  remainder  to  him  and  B.  in  fee,  there  is  not  any 
merger,  becaufe  it  is  but  one  conveyance.  Then  an  e((at6 
to  the  wife  for  life,  ttie  remaincfer  to  the  hu(band  and  wife 
in  fee,  is  an  eftate  for  life  in  the  vtrife,  and  the  fee  is  in 
both,  ^dly^  If  a  0artitiftar  eftate  be  limited  to  two  ^r* 
fons,  and  a  remaincfer  is  limited  ade(j[ua(te  to  them  to  dfown ; 
as  to  two  for  their  fives,  the  ^emt'fndef  to  ttie  heirs  of 
theni«  the  eftates  for  life  (half  be  confolidated ;  as  Lewis 
#  p^  ^j^  BowV%  cafe  is.  But  *  when  there  is  a  particular  eflate  fof 
life  or  two,  and  the  remainder  i^  not  anfwerable  to  them  i 
as  to  three  for  life,  remainder  to  two  in  fee,  there  the^ 
(hall  remain  di(|ind  eflates ;  as  A.  tenant  for  life,  remain* 
der  to  B.  for  life,  the  remainder  to  A.  and  5.  in  fee,  th^^ 
(hall  be  no  merger  of  etlates ;  fo  here  the  baron  hath  aif 
eftate  for  life;  and  the  wife  another  eftafe  for  life,  re- 
mainder  to  them  both,  ^ly^  There  is  not  any  rule  or 
tafe  where  the  eflates  mayftand^  that  there  fhall  be  a 
merger ;  for  they  (hail  be  fo  taken  that  the  intention  of  iht 
panics  fliall  ftand. 

As  to  the  feconi:    This  fine  doth  not  make  any  difcevt- 

tinuance,  admitting  that  the  efhtes  are  feverat.     i.  To 

,  '  make  a  difcontinuance  there  ought  to  be  a  feifin  of  the  ef« 

'    rate,  which  is  to  be  difcoQlioued,  Utthton,  fe^.  658.  T«« 

nant 
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nADt  for  life,  remaiixier  in  tail,  he  in  renuinder  difleifes 
tentnt  for  Tife^  and  makes  a  feoflFment;  thU  is  not  a  good 
difeontinuance,  beca^ife  he  ought  to  have  the  freehold  and 
tnberitance  at  the  fame  time;  Coke  upon  Littleton  347.  b. 
And  here  b  not  any  feifin  by  the  hufbarid  in  his  demefne 
as  of  fee.  In  the  cafie  of  King  and  Mdwardsp  Cro.  Car,  • 
320.  where  Janes  holds  it  a  cifcontinuajice ;  it  is  not  like 
to  this  cafe,  becaufe  there  the  hu(band  and  wife  have  not 
fuch  divided  tftatesi  for  the  hu(band  there  canilot  grant 
his  eflate  diftindly.  Here  though  the  eftate  in  remainder 
veft  in  both,  yet  it  vtfts  as  a  remainder,  and  not  to  exe- 
cute the  prefent  eftate.  2dly,  This  fine  takes  its  plenary 
operation  withotit  prejudice  to  any,  for  by  it  an  intire  fee 
pafles,  which  is  the  principal  reafon  of  Bredon^s  cafe; 
and  it  is  not  like  where  there  is  an  interpoflng  eQate,  as 
tenant  in  tail  enfeoflTs  the  donor,  it  is  not  a  difcontinuance : 
but  if  there  be  an  interpofing  eftate,  then  fuch  feoffment 
is  a  di(continuance,  Garrard  and  Blizard^s  cafe,  Pafci. 
±g  Edit.  B.  R.  TTrevillianfs  cafe.  Tenant  for  life,  re-  Cro.  Elis.  5^. 
mainder  in  rail,  join  in  a  feoffment,  this  is  not  a  difcon- 
tinuance^ and  here  the  reverfion  of  Sir  ft*ayi^/x  doth  not 
impede. 

Jt  to  tie  tiifd.  Admitting  the  other  points,  the  war- 
ranty operates  nothing,  becaufe  the  eftate  not  being  deveft- 
ed,  the  eftate  to  which  the  warranty  is  annexed,  is  deter- 
imned. 

Wimngtm  for  the  defendant;  i.  If  this  fine  be  a  dlf- 
eootinuaoce  of  the  remainder.  2.  If  it  deveft  the  re^ 
mainder. 

^  As  to  the  firjl^  It  is  a  difcontinuatice.  i.  This  eftate  •  p^  ^S. 
is  an  eibte-tail  in  thein  both.  Lit.  Se^.  28.  2.  Where  an 
eftate  (or  hfe  is  limited  to  the  anceftor,  the  remainder  to 
ibeheifs  of  his  bociy,  there  it  is  an  eftate  by  limitation, 
and  not  by  purchafe.  Here  Sir  Francis  and  Hejler  were 
teoanta  ifi  tail  executed.  I  agree,  that  if  there  be  tenant 
for  life,  the  remainder  in  tail,  the  remainder  to  the  heirs 
of  tenant  for  life,  they  are  diftin£l  eftates,  as  in  Lewis 
Bowlegs  cafe«  But  this  eftate-tail  cannot  be  at  any  time 
more  executed  in  the  huft)and  and  wife  than  now  it  is. 
Fide  1  Co.  98.  i.  j  £.  3.  It.  ^Here  the  eftate-tail  cannot 
bfr'granted  without  the  eftate  for  life.  It  feemed  to  the 
court  that  the  eftikte  is  executed,  and  doth  not  differ  from 
Bredtnf^  cafe.  But  it  was  adjourned.  Fid.  Cro*  Eliz.  135. 
Toft  verfua  Tomkins. 

D  a  Read 
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Read  v^rfus  Grapkr^    jiSian  fur  U  tqfe,  fut 

AJJumpfit, 

Cottf,  'T'HE  declaration  upon  the  Nift  Pritu  roll  ▼tried  from 

-^    the  plea  rDll,  and  the  plaintiff  at  the  Niji  Prius  wa9 

nonfttit.     And  now  Jones  moved  that  the  NiJi  Prius  roll 

being  not  warranted  by  the  plea  roll,  the  judge  had  not 

any  author'rty  to  try  the  ilTue,  and  prayed  that  iht Poftea 

might  not  he  entered,  according  to  Cro.  Car,  203.  Aqtdla 

ffft  73.  lVeei^%  Cafe,  Cro.  Jac,  669.  Toung  and  Ehgtefield,     And 

J^L      '^      upon  confideration  of  the  cafes  a  Dijiringas  ie  nov9  waa 

awarded,   and  the  nonfuit   not  material.      But   then  the 

defendant  infifled  to  have  cofts,  and  they  direded  to  fearcfa 

precedents.     And  it  fetins  he  (ball  ba?e  coda  at  the  dif« 

crfctiofi  of  the  courts 

Ellifofi  ^erjbs  1£S^6m. 

imcDMeot   -TN  debt  t^ff  aq  obligation  agsiinft  an  etecutor :  The  dcm 
i  Sid.  70.        X  fendant  pleads  if  is  ntt  the  deed  of  the  teftator ;  and 
i^^iQi^^*     -found  for  the  plaintiff,  znd]i}6gmtt\t  quod defftideHs  iapis^ur, 
±oil  z9^.        where  it  ought  to  be  in  mifmcirdiSf  becaufe  it  is  a  denial 
^f  the  6t.td  of  his  teftator.     And  the  dtfendait  brought  a 
writ  of  error.     And  Fofler  inoved  to  have  it  amended ;  and 
bti  this  the  coiyrt  direded  (lirecedeots  to  be  fearebed- '  And 
now  ferjeant  M^ynard  taipe  and  prayed  th^t  it  might  l|e 
*  Pagfe  30*  amended,  ^  becaufe  it  is  error  only  in  the  entry,  and  not  in 
the  pronobncing  the  judgraeitt.  MicL  33  &f  34  Eliz.  C.  B* 
kat  41.  /{ol.  936.  ejedmcnt  by  John  Wfld  vcrfus  "Thomas  fVitieloTf 

the  judgment  was  pod  pradiff  Thomas  recuperet^  where  it 
ought  to  have  been  7o^,  and  it   was  amended.  Tr/a.   ng 
Joe.  Mefin  againft  Thompfonf  ejedment  of  ten  acres  of  laod^ 
five  acres  of  pafture^  and  in  the  jtidgment  the  ten  acres  ^f 
land  was  omitted,  and  yet  amended.     Mich.  4.  Car.  £.  J^. 
Evorard  vertus  Bofvik^  debt  upon  2  E.  6.  for  tithes»  and  up- 
on a  nonfuit  in  the  judgment  qmd  Defendens  ed  fine  die  was 
liob.  117.        omitted,  and  yet  amended.  Mich^  1 2  Jac  C  B.  Rot.  i  loC. 
Mpre  869.       J^eljim  vcrjus  huiband  ^nd  wife  for  words,  there  judgose^t 
MnT^fi.^'       ^^^»  ^^^^  ^^^  hu(band  only  (ball  be  in  fmforicordia,  and  aq- 
iciif vrr/Sr/ . .  fhii^  fald  of  the  wife,   yet  it  wa^  amended.    Serjeam 
fV}id  ^^ntr^  f  very  jgdgment  entered  upon  the  roll  i$  pre- 
sumed to  be  pronounced  by  the  court,  aad  therefore  it  if  the 
a£t  of  the  court,  and  not  amendaUe.     As  to  the  cafe  of 
the  cjedment,  John  for  ThmVt  t^  was  only  a  perfeft  (lip 

c5f 
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«r  iheckrfc,  and  not  any  precedent  that  fuch  judgment  aa  Dyer  51$.  pf. 
ihis  Iiarb  been  amended.     But  in  the  Common  Pleas  it  may  J9-  *«  Cro.  El. 
be  ameiided,  for  there  arc  dockets  of  every  judgment,  and  ^{J.^^jJig^ 
if  the  entry  of  the  jutigment  be  defedtve  in  the  roU,  xYizy  ment  rtverfe 
frequently  amend  it  by  the  docket.     It  was  adjourned,  and  ^h^j  "f' 
after  reiblvcd,  that  it  cannot  be  amended  in  another  term,  shericy  kn/ 
vtA  rdled  accordingly.  UodciiuU. 

Wccdcn  verfus  Baldwin, 
HilL  1659.     Rot.  478,    Hartford. 

EJECTMENT  upon  a  demife  of  Henry  BaU^nn.    On  DevKe.1 
not  guilty  pleade.d,  a  fpepal  verdid  was  found  to  this  *  I>anv.  Ab. 
efled,  vi%.  That  before  the  writ  one  Thomas  Baldwin  and  ^]|^;  ^;  ,0. 
KMharine  his  wife,  were  feized  of  the  land  in  SAoredttci  in  i  Lev.  18. 
the  county  of  Middl^ex,  to  them  and  the  heirs  of  Thomas f  J  ^^j^  55- 
hdd  of  the  king  by  knight  fervjce  in  catiie.     And  alfo  the  51,  %8.'^    ' 
€|kf  Hkomss  was  feized  in  fee  of  the  lands  in  queftion  held 
iafocage  ;  and  Tkonuu  being  fo  feifed  devjfed  by  his  tefta- 
pent  in  writing  the  lands  in  queftion  to  Katharine  for  lifc^ 
amainder  to  Hmry^  the  leflor  of  the  piaintifT^   and  his 
beirSy  and  dies,  Katharine  enters  and  dies,  Richard  Baldwin 
m  heir  to  Ti^nae  eniers,  Henry  enters  and  demifeth  to  the 
pl|ibtiff.     Pewis  for  the  plaintiff.     The  queftion  is  here  *  if  *  P.  40. 
tUa  derife  by  Thomas  of  the  lands  in  queftion  was  good ; 
«HK.  if  be  may  devife  all  his  lands  held  in  focage.     And  i^, 
ft  b  without  doubt  a  good  devife  for  two  parts ;  and  it 
icema  to  me  a  goqd  devife  for  the  whole,     i.  Becaufe  the 
faaft^  here  bath  not  tbe  lands  held  in  cdpite  at  the  time 
tf  bi^tfcatb,  for  he  hath  only  an  eftate  in  fee  in  them  ex-^ 
f^Gkaat  upon  the  death  of  his  wife;  and  therefore  a  gift  to 
bnibaiid  and  wife^  and  the  heirs  of  the  huft>and,  the  huf- 
biiid  cannot  difpofe  of  the  fee,  referving  to  himfelf  an  ef- 
tate for  lifey  ft  Op.  60.  b.  Wifcof%  cafe.     And  if  the  huf^ 
band  dies  firftf  the  wife  is  fole  tenant  to  the  lord^  and  not 
the  heir  of  the  huft)and,  and  upon  the  death  of  the  huf* 
hand  BO  heriot  (hall  be  paid,  Pa^ch.  19  /^.  2.  Fit%,  Herriot 
5.    Nor  the  heir  (hall  not  fue  an  oufter  le  main,  although 
the  land  was  held  Jn  capite,  becaufe  it  is  a  naked  remainder^ 
Paph.  7  £4«.  Dyer  237.  a.  MacwiUiamh  cafe.     2.  And 
hm  It  is  no  more  than  the  feme  tenant  for  lifie,  the  re- 
oaainder  to  the  hufband  in  fee;  this  remainder  doth  not  re<« 
ftraiji  the  devife,  becaufe  this  remainder  is  not  held  of  the 
kiog^  becaufe  tenant  for  life  is  tenant  to  the  king.    9  Co.  1 26. 

Floyer's 


Trrm.  Mieh.  13  Car.  2,  B.  R, 

Phyer^s  ctfe,  2  Co,  92.  i.  BinghanCz  cafe,  9  Co.  129.  ^ 
Suick^s  cafe,  1 34.  ^.  jlfcougK^  cafe. 

Obje£i,  The  words  of  34  H.  8.  r.  5.  the  third  claufe. 
there,  are,  ifwjr  one  having  a  file  ejlate  or  intereft  in  poffef- 
JioHy  reverjion  or  remainder  held  in  capite,  and  this  efUie  of 
the  huflband  is  a  remainder. 

Jnffv.  Remainder  in  this  claufe  is  intended  fych  which 
draws  to  him  ward  and  marriage  by  the  common  law,  and 
is  in  the  nature  of  a  reverfion,  as  is  to  be  feen,  10  Co.  81. 
(i.     The  cafe  in  point. 

Tr/yi.  23  H.  8.  Dyer  it,  a.  Bokenhanfs  cafe.  This  very 
cafe  is  put  by  Shelly  Juftice. 

Jones  contra.  Here  the  baron  hath  only  the  inheritance, 
^nd  the  wife  only  for  life.  2.  1  he  king  (hall  have  the 
wardihip  at  the  common  law  in  fuch  cafe  :  for  if  there  be 
tenant  for  life,  the  remainder  in  tail,  and  he  in  \\\t  remain- 
der in  tail  dies  without  heir  within  age,  he  (hall  be  in  ward* 
33  H.  6.  a.  b,     27  £.  3.  80.  a. 

Twifden  Juftice.  When  there  are  two  joimenants,  and 
to  the  heirs  of  one  of  them,  it  often  has  been  a  queftion. 
If  he  that  hath  the  fee  may'devife  it ;  and  there  are  opi* 
nions  both  ways.  ^ 

Wyndham*    In^fuch  cafis  he  cannot  devife.    But  it  was 
adjourned. 
^  P.  41.  ^  JVyndham  Juflice  for  the  plaintiff.     The  devife  is  good 

for  the  whole  focage  land  ;  and  in  this  cafe  we  (hall  confi- 
der,  ijif  How  this  ftood  at  common  law.  2.  How  upon 
the  flatute  of  32  £!f  34  H.  8.  3.  And  how  upon  the  pro* 
vi(b  where  land  is  given  to  two  and  to  the  heirs  of  one  of 
them. 

Js  to  the  Firji.     H*  feifed  in  capite  expedant  on  ,an  ef- 
tate  for  life,  dies  during  the  eflate  for  life,  no  wardik(p  can 
be,  M.  24  E.  $.  33.  b.  pi  28.  Fitz.  Gqr4  48.  becaufe  there 
.  is  a  tenant  which  may  do  the  fervice. 

As  to  the  fecond'     The  ftatute  hath  two  claufes,   and 
there  is  not  any  fuch  perfon  in  this  cafe  that  is  intend^ 
by  the  flatute ;  for  remainder  by  the  flatute  is  intended 
fuch  as  is  in  nature  of  a  reverfion,  the  tenant  of  which 
P  fliall  be  in  ward  at  the  common  law.     10  Co.  81.  Leonard 

Lovie*s  cafe. 

As  to  the  Third.  The  provifo  is  for  the  wardfliip  of 
the  body,  but  not  of  the  land,  and  this  provifo  altering 
the  common  law,  fliall  not  be  ampliBed.  Amy  Town/end's 
eafe. 

.  Twifden  and  Mallet  to  the  fame  intent ;  but  Fojler  Chief 
Juflice  coptra#;  becaufe  this  flatute  of  34  £r.  8.  is  anmading 
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bpr,  not  only  io  the  proviro,  but  through  the  whole  ftt* 
tuJte.  3.  TJ^ugh  the  iii^iion  here  is  fo  feized,  yet  his  heir 
may  bring  a  real  afiion,  and  fay^  that  his  fathj^r  w^s  feized 
io  his  demefne  as  of  fee  the  day  he  dt^d,  as  fVtfcof9 
cafe.  3.  The  (latute  was  for  the  benefit  of  lords,  and 
alfo  the  people  reciprocally,  and  Ivre  it^is  a  benefit.  4.  A 
judgment  or  recognizance  acknowrledged  by  the  hufband 
iball  charge  this  land  io  the  hands  of  his  foo.  But  be- 
cause the  other  three  juAices  werei  againft  him^  jufigment 
was  dren  for  the  plaintiff.  .  ^    >    •' 

W.bcclcr  vfrfus  Honour.    Eje^me^t. 

'KJ 

UPON  evidence  in  a  trial  at  bar,  the  cale  was,  The  c»nyhoid. 
defendant  was  a  ^py holder  of  the  manor  of  Latham,  J  ^^5^'^. 
in  the  connty  of  JUidJkCfXs  and  upon  his  admittance  the  1(6. 
lord,  which  was  Sir  ^ilhrfat  Reynolds j  leiTor  of  the  plain* 
|\pr,  demanded  of  him  jtwp  yi^ars  purchafe  for  a  6ne,  and 
affeffed  \\  in  open  cofft^  aiid  apqyainted  him  with  it,  and 
tppoiated  him  to  pay  it  half  a  year  after.     He  at  the  time 
of  the  afleflment  fiiid,  that  h.e  would  pay  only  three  years 
•  quit-rent,  becanie  the  tenants  of  the  manor  arc  by  the  ♦  p^  ^^ 
cuftom  there  only  to  pay  fo  much,  and  not  a  fine  uncertain. 
And  now  the  faid  lord,  for  not  paying  the  faid  fine,  en- 
tered for  the  forfeiture ;  and  this  was  the  title  of  the  plain- 
tiff.     And  it  feemed  to  the  court«  that  if  there  were  a  reaK 
doubt,  whether  tlie  cuftom  be  fuch  that  the  fine  fhould  be 
cenain  or  uncertain  ;  if  the  tenant  deny  co  pay  an  uncertain 
fine,  thu  is  not  any  forfeiture,  although  it  be  found  after- 
wards that  the  fine  ought  t»  be  certain ;  and  fo  it  was  ad- 
judged betwixt  Parker  and  Cook.      But  then  fuch  doubt 
oo^t  to  be  real,  and  not  covinous.     But  thecounfel  of  the 
plamff  direded  to  have  this  point  found  fpeciaily,  if  occa- 
lioii  be.    2.  If  a  fine  be  incertain,  and  the  place  and  time  ^f^  ^.Uz. 
appointed  for  payment  of  it  is  aflefled,  it  feems  that  there  m- 
ought  fo  be  a  demand,  becaufe  it  is  in  point  of  forfeiture  :  ^^^^^"^ 
bm  On,  Jac.   617.  Gardner  againft  Norman  is  contrary. 
Ueo  ^jf^tre.  And  the  jury  here  found  for  the  defendant, 
That  the  fine  ought  to  be  three  years  quit-rent. 

Ddabarre  and  Delaval  verfus  Yardly. 

IN  an  adion  on  the  cafe  part  is  found  for  the  plaintiff.  Amendment. 
and  part  for  the  defendant ;  and  as  to  that  that  is  found  J  ^***-  **5» 
ior  the  defcmlant,  the  judgment  is  entered  quod  querens  ii 

plegii 
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pkgii  fid  Jmt  in  mifericirrdia  ;  tnd  Baldwin  moved  thlit  tKe 
judgment  (hould  be  amended,  and  plegii  fid  ftruck  out,  be* 
caufe  they  ought  not  to  be  amerced ;  and  the  court  gave 
day  to  confider  of  it. 

Cook  againjt  Ncwcomb. 

Afl«nipfit.  A  SSUMPSIT.     The  plaintiff  declares.  That  in  confi- 

1  Kcb.  158.     J^\  deration  of  fo  tnuch  money  the  defendant  promtfed 

to  deliver  fo  many  livers  within  a  fortnight,  and  that  the 

defendant  hath  not  delivered  them.     The  defendant  pleads, 

that  within  the  faid  fortnight,  yr/V/rr/  fuch  a  day,  he  deli* 

vered  25  of  the  //Wr/,  and  then  the  plaintiff  difcharged 

him  to  deliver  more  till  farther  order  of  the  plaintiff.  That 

Cro.  Car.  383.  the  plaintiff  had  not  given  any  farther  order.    The  plain- 

BtoiS"  %dt   ^^^  ^«f»"'^  y  *n^  adjudged  for  the  defendant,  that  it  is  H 

Barker  I'rfut  g^cd  plea,  becaufe  a  promife  before  breach  may  be  dif- 

Smith,  trip,    charged  by  parol ;  but  the  plaintiff  prayed  libeny  to  difcon* 

7^'*   ^*^^     ^^^^^  l^'^  aftion ;  and  it  was  granted  him,  liifu  &c. 

^  P.  43.    ^  George  Foftcr  v^fus  Qracc  Foftcr.    EjeSment. 

Durbanh  Trjn.  1659,     Rot  751. 

Ufe,,  T^HE  plaintiff  declares.  That  Nicholas  f after ^  la  ^an, 

1  Lev.  $$.  X  i6{8.  at  the  parifli  of  Haugiion  in  the  Springs  demifed 
1  Ktb**io,  *^  ^™  ^  meffuagcs,  10  acres  of  land,  40  acres  of  raea- 
fti5,  «74>  319'  dow,  40  acres  of  paflure  and  100  acres  of  Moor  in  Haugt' 
ton  aforefaid ;  To  hold  from  the  30M  of  Decetnh.  laft  for 
fiye  years,  *and  that  the  defendant  did  ejed  him.  Upon 
not  guilty  the  jury  found  a  fpecial  verdid.  That  before  the 
faid  trefpafs  and  ejedment  Margery  t after  was  feifed  of  the 
faid  meffuagesy  lands  and  tenements  in  fee,  and  the  8M  of 
feh.  1652.  by  her  deed  of  the  fame  date  betwixt  her  of  the 
one  party  and  Mathew  Fofter,  her  fon,  of  the  other  part, 
did  demife,  grant,  bargain,  fell  and  fet  over  to  the  faid 
Mathew  Fofter ,  his  heirs  and  ailigns,  all  her  part  and  pro- 
portion of  that  capital  meffuage  or  farm,  which  formerly 
appertained  to  her  father  Robert  Brough  deceafed,  and  then 
in  her  tenure  or  occupation,  with  all  houfes,  edifices,  buildr 
ings,  lands,  meadows,  paftures,  feedings,  commons,  com- 
mon of  pafture  and  arable  lands  whatfoever,  as  were  apper- 
taining or  belonging  to  her  part  of  that  farm-hold  or  tene- 
ments with  the  appurtenances,  which  the  faid  Margery 
Fofter  thep  poflefied,  then  being  the  tenements  io  the  decla- 
ration 
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m&fm  laentioDcd.     The  tenor  of  urhich  faid  indenture  Coi- 
lovetb  IB  tliefe  words  following^  viz.  Articles  of  covenant 
coDdodcd,  oondefceoded  and  agreed  upon,  8  fei.  1652. 
Between  Margery  Fofter,  late  wife  of  IVilHam  Fofter  of 
Ihhtn  in  the  Hole  in  the  county  of  Durham^  yeoman  de- 
oeafed,  on  the  one  part^  and  Mathew  FofteTf  her  fon,  of 
Ikhm  in  the  Hole  aforefaid,  yeoman,  on  the  other  part, 
as  foUowetfa :  Imprimit^  The  faid  Margery  f^fier  for  divers 
good  caofes  her  thereunto  moving,  and  efpecially  for  and  in 
oonfideratioo  of  the  Aim  of  20/.  of  lawful  nnoney  of  £11^- 
Umiy  ro  be  paid  by  him  the  faid  Matkew  Fojier^  unto  the 
ai%ns  of  the  faid  Margery  at  50/.  every  half  year  tor  four 
yotfs  next  enfuing  after  the  deceafe  of  her  the  faid  Mar^ 
gery^  Hath  demifed,  granted,  bargained,  fold  and  fet  over 
mto  the  afnefaid  Matiew  P^Jler^  his  heirs  and  aOigns,  all 
her  part  and  proportion  of  that  capital  meflfuage  or  farm* 
wfaidi  formerly  belonged  to  her  father  Robert  Brougk  afore- 
faid  deceafedy  and  now  in  her  tenure  or  occupation,  with 
^  aVfuch'honfes,  ediBces,  buildings,  lands,  meadows,  paf«*  P«  44. 
tttres,  feedings,  conunons  and  common  of  pallure,  and  ara# 
Ue  lands  whatfbever,  at  appertaining  or  belonging  to  her 
part  of  that  farmhold  or  tenement  with  the  appurtenances, 
which  tlie  faid  Margery  Fojler  now  poflefleth ;  To  have 
and  to  hold  the  aforefaid  moitty  or  part  of  all  the  aforefaid 
preroifles  with  the  appurtenances  whatfoever,    unto  the 
aferefaid  Maiktw  Fftfier^  his  heirs,  executors  and  afligns  for 
ever,  (he  the  faid  Margery  quietly  and  peaceably  enjoying 
the  premiflca  aforefaid  for  and  during  her  natural  life.    Item 
the  £iid  Margery  is  to  have  Mathew  Fofierh  barn  with  free 
egreft  and  regrefs  without  let  or  moleftation  during  her  na* 
tural  life  for  her  full  third  part  of  all  the  houics  due  to  her. 
In  wTtnefs  whereof,  the  parties  above  named  havt:  hereunto 
fet  tbetr  hands  and  feals  the  day  and  year  firfl  above  writ- 
ten.    And  the  jury  farther  finds,  that  after  (viz.)  5  No* 
^oetat.  1658.  the  aforef.  id  Margery  Fojler  by  her  deed  of 
feoftnent  executed  by  liwry  and  fcifin,  as  well  for  and  in 
coolideration  of  the  natural  love  and  affeSion  which  (he 
the  (aid  Margery  Fojler  did  bear  to  Nicholas  Fojler ^  her 
(aid  Ton,  as  for  the  full  fum  of  20/.  did  grant,  bargain,  fell, 
alien,  enfeoflF  and  confirm  unto  tte  ^^^•d  Nicholas  Fojler  the 
tenements  aforefaid  with  the  appurtenances ;  the  tenor  of 
wUch  deed  fblloweth  in  thefe  words.  This  indenture  made 
the  fifth  of  November  i658,  between  Margery  Fofler  of 
EfeboH,  &c.  of  the  one  part,  and  Nicholiu  Fojler  of  the 
feme,  yeoman,  fon  of  the  faid  Margery  of  the  other  part 
witne^tb.  That  the  faid  Margery  Fojhr^  as  well  for  and 

in 
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in  coofideration  of  the  natural  love  and  affie^ionf  whic{i 
fhe  bearetb  to  her  fatd  fon,  as  for  the  full  and  juft  foni  of 
20  L  to  her  in  hand  paid,  or  fufficiently  fecured  by  her 
faid  fon,  the  receipt  whereof  (he  doth  hereby  acknowledge* 
and  thereof  doth  acquit,  exonerate  and  difcharge  him  her 
faid  Ton,  his  executors  and  adminiftrators,  as  for  divers  good 
and  fufiicient  caufes  her  thereunto  moving,  hath  given, 
granted,  bargained,  (old,  aliened,  enfeoffed  and  confirmedf 
and  by  thefe  prefents  for  her  and  her  heirs,  doth*  give,  grant* 
bargain,  fell,  alien,  (Enfeoff  and  confirm  unto  bim  the  faid 
Nicholas  Fqfier  all  that  her  capital  mefluage,  f^riphold  and 
tenement  lituate,  lying  and  being  in  Hekeri'  in  the  Hole 
aforefaid,  which  defcended  unto  her  from  Robert  Brough 
deceafed  late  of  Helton  in  the  Hole  aforefai^,  late  father  of 
the  faid  Margery  Fofter^  together  with  all  and  a|l  manner 
of  houfes,  edifices,  buildings,  barps,  by^rs,  laifhes,  {|ables, 
yards,  garths,  tofts,  crofts,  fpldsy  gardens,  orcharfJs,  lands* 
*  P.  45*     meadows,  feedings,  paftures,  (lommons^  *  common  of  paf- 
ture,  woods,   underwoods,  ways,  paths,  paffages,  profits, 
commodities,  emoluments  and  appurtenances  to  the  faid 
granted  premiffes,  or  any  of  them,  belonging  or  in  any 
wife  appertaining,  or  to  or  with  the  fame,  or  any  of  them* 
now  or  at  any  time  heretofore  held,  ocpupied,  ufpd  or  enr 
joyed,  or  accepted,  reputed,  taken  or  known  as  part,  par- 
cel or  member  of  or  belonging  to  the  fame ;  And  all  rever- 
fion  and  reverfions*  remainder  and  remainders  thereof,  or 
any  part  or  parcel  thereof ;  To  have  and  to  hold  the  faid 
capital  meffuage,  farmhold,  tenement  and  premifles  with 
their  and  every  of  their  appurtenances,  to  the  faid  NicMas 
Fofler^  his  heirs  and  •aifigns  fpr  ever ;  To  be  holden  of  the 
.chief  lord  or  lords  of  the  fee  thereof*  by  and  under  the 
rents,  duties  and  fervices  heretofore  due,  and  of  right  ac- 
cudomed.    And  the  faid  Margery  Fofter  for  her  felf,  her 
heirs,  executors,  adminiftrators  and  afligns  doth*  covenant, 
promife,  grant  and  agree  to  and  with, the  faid  Nichoks  Fofier^ 
her  faid  fon*  his  heirs  and  afligns.  That  (he  the  faid  Mar* 
gery  Fofier^  her  heirs  and  afligns  (hall  and  will  from  hence- 
forth for  ever  hereafter  (land  and  be  feifed  of  and  in  the 
faid  granted  preroilTes,  and  of  every  part  and  parcel  thereof* 
10  the  ufe  beifbre  mentioned  and  expreffed,  and  to  no  other 
ufe,  intent  and  purpofe  whatfoever.    In  witnefs  whereof 
the  parties  abovefaid  to  thefe  prefent  indentures  have  inter- 
changeably put  their  hands  and  feals  the  day  and  year  firft 
above  written,  1658.     And  the  jurors  farther  fay.  That 
.the  eftate  to  Mathew  Fofier  was  as  wdl  for  natural  love  and 
afiedion^  as  for  20  /.  there  mentioned  to  be  paid ;  and  the 

faid 
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laid  Attiifw  Ftfier  dicd^  having  ifliie  Thomas  Fofter^  and 
tte  lands  in  the  declaration,  and  the  lands  in  the  deed  * 
flf  1651.  nre  the  fome  lands,  and  that  Margery  is 
jet  alive;  And  that  Nickolas  Fojler  12  January  1658. 
entered  into  the  lands  in  queftion^  i:fc.  and  became 
fakdfrouit  ISc.  and  demifed  to  the  plaiotiif ;  and  the  de- 
fendant by  the  command  of  ^hmas  Fofltr  entered  upon  him 
and  eje&ed  him.  And  if  Criui  Fofier  be  guihy  peturU  ad^ 
vifamadtm  curia.  And  if  the  be  guilty,,  then  they  afl^Qfa 
damages,  2^.  and  cofis  40/.  and  if  not  guilty,  then  not 
goiltj ;  upon  which  record  the  cafe  is  (hortly  fuch ;  Mar^ 
pry  F%fier  feifcd  in  fee  8  Fth.  1652.  makes  a  deed  to  Ma^ 
tiew  F9fter  in  this  manner :  Articles  of  covenants  concluded, 
condeiccnded  and  agreed  upon  between  Margery  Fojler  of 
the  one  part,  and  MaiAew  Fojler,  her  fony  of  the  other 
part.  Imprimis,  The  faid  Margery  Fojler  for  divers  good 
canles,  and  efpecially  for  20L  to  be  paid  by  the  faid  Ma- 
iitm  to  the  afligns  of  Margery  at  50/.  every  half-year  for 
four  jeais  next  after  the  death  of  *  Margery,  hath  demifed,  ♦  P,  46, 
granted,  bargained,  fold  and  fet  over  unto  the  faid  Maiiew 
F^fier,  his  heirs.and  affigns.  All  that,  ^c.  Habendum  to  him, 
his  heirs,  executors  and  afligos  for  ever,  the  faid  Margery 
quietly  and  peaceably  enjoying  the  premifles  aforefaid,  for 
and  during  her  natural  life.  .  Item,  The  faid  Margery  is  to 
have  MaiAew  Fojler^s  barn  with  free  egrefs  and  regrefs 
without  let  or  moleftation  during  her  life,  for  her  full  third 
part  of  all  the  houfes  due  to  her.  And  this  deed  ht^d  not 
any  execution  beiides  fealing  and  delivery,  and  then  the  faid 
Margery  12  Jan.  1658.  made  a  feoffment  to  Nicholas  and 
his  heirs,  to  the  u(e  of  him  and  his  heirs ;  Mathew  dies 
leaving  ifliie  Thomas,  who  comnunds  the  defendant  to 
enter. 

The  only  queftion  was.  If  any  edate  pafs  to  Mathew  by 
the  deed  of  8  Feb.  1652.  by  way  of  raifing  an  ufe. 

Turmr  i6T  the  plaintiff.  That  no  ufe  arifes,  becaufe  i  • 
At  the  conmxm  law  no  freehold  paflfes  without  the  ceremo- 
nies of  livery  and  feifin,  or  attornment,  Plowd.  25.  a.  Nor 
by  theftatute  of  27  H.  8.  cap.  16.  becaufe  there  it  is  only 
by  bargain  and  fale.  And  Coke  upon  Littleton  271.3.  Ufes 
are  raifed  either  by  tranfniutation  of  poffeiTion,  as  by  fine, 
fcoSincnt,  common  recovery,  i^c.  or  out  of  the  eflate  of 
the  owner  of  the  land  by  bargain  and  fale,  or  by  covenant 
on  a  lawful  confideration.  And  to  raife  an  ufe  there  are 
four  things  requifite,  Mich.  18  Jac.  Winch  59.  Buckley 
verfus  Simonds.  i.  Sufficient  confideration.  idly,  A  deed 
tcflifyiflg  it  ;  and  therefore  CaUarJ  and  Canard's  cafe  was 

that 
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that  no  ufe  could  rire  by  parol,  ^dfy.  The  cofenantor 
ought  to  be  feifed  at  the  time.  4/^,  Tlie  ufes  ought  to 
agree  with  the  rules  of  common  law.  Here  iit  good  con^ 
(ideration  to  raife  an  ufe 'according  to  PledaTs  caSe  Phwd^ 
307.  a.  But  the  exprefs  conGderatton  U  ^o7.  and  this  ex* 
eludes  the  implied  confideration  of  being  her  fon*  Bxpref- 
Jum  facit  ceffare  taciturn^  7  Cb.  40.  h  BtdeV%  cafe,  1 1  Q. 
24.  b,  Harpur's  cafe,  4  C#.  80.  i.  Exprefs  covenant  takes 
away  a  covenant  in  law,  9  E,  4.  aS.  If  an  ordinary  refufe 
a  clerk}  who  is  a  felon,  generally  it  is  good  ;  but  if  he  (hew 
caufeof  this  denial  which  is  not  fufficient,  a^  becaufe  he 
wants  tonfure  or  Omamfntum  CUric^e,  he  (hall  be  fined  and 
compelled  to  receive  fuch  clerk,  5  Co.  97.  «.  The  law 
never  inquires  for  an  aflignee  in  law,  wh^n  there  if  an  af« 
fignce  indeed. 

Obje^  The  jtiry  havr  found,  that  this  conveyance  was 
upon  both  confiderations. 

Jnjw.  This  cannot  be  aid^  |iy  averment.  Dyer  147.  «• 
and  it  is  contrariant ;  for  the  deed  is  found  in  h^c  verha^ 
*  P.  47«i  and  *  therefore  the  jury  cannpt  find  t  thing  Which  q>peart 
contrary  to  the  deed  and  record,  and  which  it  admitted  by 
both  parties.  2  Co.  4.  h.  GmUv^s  cafe.  8  £  a.  fitx.  En* 
try  78.  F.  N.  P.  205. 1. 

True  it  fs»  therd  may  be  two  confiderations  upon  th^ 
raifing  an  ufe.  I  Co.  176.  4.  Jkmtmoni  and  FiBn^s  cafe. 
But  this  is  with  this  diflference,  when  the  ufes  are  direded 
to  feveral  perfons,  s|nd  when  to  one  and  the  fame  perfon,  aa 
it  appears  by  that  cafe  and  BeJsPz  cafe  before. 

ObjeH.  Conllrufiion  of  a  deed  ought  to  be  fuch  yS  res 
magis  vakat* 

Anfiv.  A  freehold  (hall  not  pafs  cootfary  to  the  mles  of 
law.     8  Co.  94.  Foxe^s  cafe. 

But  admit  fuch  averment  may  be,  yet  it  (lands  not  with 

the  rules  of  law,  and  that  fuch  eftate  may  be  fo  limited,  vim^ 

to  referve  an  eftate  to  her  for  life,  to  pafs  a  freehold  i|i 

fiauro.     I  Co,  130.  a.  CHudleiglfs  cafe,  Trip.  15  Gar.  Peirtt 

verfus  FltfieUy  and  Dyer  55. 4^- 

AlUn  contra.  The  fole  queftion  is.  If  by  the  firft  dee4 
any  ufe  be  raifed  to  MaihAv  the  fon.  And  here  are  two 
inquiries,  i^,  AUlradive^  If  the  20/.  had  opt  been  men- 
tioned if  uny  ufe  would  arife.  ^.dty^  If  the  addition  of  the 
20/.  vitiate  the  operation  of  the  deed  for  railing  an  ufe. 
As  to  the  firft,  that  an  ufe  would  have  rifen,  if  the  20A 
had  not  been  mentioned ;  at  the  conmion  law  an  ufe  ^was 
only  an  equitable  right  to  land,  and  therefore  any  contraA 
either  by  deed  or  word  would  create  aa  ufo ;  then  the  (la* 

tute 
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ttte  of  ufes  doth  not  alter  ihe  manner  of  ratfing  of  u(e$ ; 

and  therefore  in  Lotuhn  an  ufe  is  raifed  by  parol.  Dyer  229, 

#.  CUJvm'a  cafe,  and  Popfum  47.  Callard  verfus  CaUard, 

and  the  cafe  of  Dyer  296.  b.  is  not  truly  reported,  for  the 

voids  w^re  only  in  fitturof  and  for  that  caufe  only  the  ufe 

was  not  raifed,  Cro.  Eliz.  345*  ^r  Coke,  Mid,  xo  ^T  11 

£&£.  Page  verfus  Moulton.     Promife  to  make  an  afTurance 

to  bis  foil  will  not  raife  an  ufe^  and  the  judgment  tn  Cal- 

krf%  cafe  was  reverfed  upon  the  miflake  that  an  ufe  might 

be  raifed  be  parol.     But  now  it  is  to  inquire  what  contrad 

will  raife  an  ufe  at  this  day.    And  in  this  confider,  ijt^  Ne- 

gativdyy  where  it  appears  that  an  eftate  at  common  law 

fliall  be  confeyed  by  intendment  of  the  parties,  there  it 

fliall  not  pa(a  by  way  of  ufe,  as  Foxe\  cafe  is,  2  RolPs 

dkrUg.  786.7r/if.  37  ES%.  Rot.  149.  B.  R.  Tebb  verfus 

I^ph%MteL     A  wonun  nukes  a  deed  to  one,  who  (hall  be  her 

ha(baod«  the  confideratioo  was  caufa  matrinumis  fralocutif 

by  the  words  Dedi^  *  cmtceffi  li  confirmavi  to  the  man  and  *  p.  48^ 

his  hcin,  and  no  livery ;  but  there  was  a  warranty  in  the 

deed.     And  by  Clemi  and  Fenner  an  ufe  doth  not  rife  to  the 

baron ;  but  by  Pofiiam  contra     The  reafoo  of  the  two  juf- 

ticesy  becaufe  it  is  only  a  feoflFrnent  caufa  matrimonii  prsebcuti  ; 

in  this  cafe  no  judgment  is  entered.     But  by  Popham^  If  I 

fay.  After  the  death  of  fuch  an  one  my  fon  (hall  have  my 

Isind,  an  ufe  (hall  rife.     And  in  FivimCs  cafe,  Dyer  302*  6* 

PhwJen  would  aver  that  the  releafe  there  made  was  pr9 

fraierm  amure^  and  fo  to  make  an  ufe  arife.     But  this  cafe 

was  compounded,  and  the  daughters  at  law  had  a  fmall  con- 

^deration,  and  the  land  was  enjoyed  againft  the  opinion  of 

Phfvden,     2dly,  When  the  deed  binds  to  make  farther  af- 

furance,  there  no  ufe  arifes  immediately.  Dyer  162.  Wing^ 

pelff%  ca(e,  Phwd.  302.  b.  307.  b,  Bainton^s  cafe.  Dyer  96. 

'-  ^3S*     3^>  When  the  deed  doth  not  contain  a  prefent 

declaration  of  the  ufe  but  im  futuro,  21  H.  8.  ig.  Dyer  55. 

tf .  Avrrvw's  cafe,  i  Co.  129,  154.  Lord  Paget^sczh,  Ufe 

was  void  to  a  llranger,  and  the  cafe  of  Buckley  and  SymonJe 

is  upon  the  fame  reafbn,  viz.  becaufe  the  tenor  of  the  deed 

Was  only  by  covenants  and  words  de  futuro  and  obligatory, 

and  not  declaratory.     But  in  the  affirmative,  when  a  cove* 

oant  and  grant  is  compleat  and  refers  to  a  future  a3,  there 

an  ufe  arifes  although  the  deed  be  in  form  of  a  cdnveyance 

At  common  kw^  and  the  word  covenant  is  not  neceffary,  as 

BedePt  cafe  is :  The  word  Grant  raifes  an  ufe  by  way  of 

covenant ;  becaufe  covenant  is  not  obligatory,  nor  hath  the 

t§t€t  of  n  covenant,  gnd  with  this  agrees  Tabb  and  Pople^' 

weP$  cafe;  Mii  CalffnP^  cafe  wms  not  reverfed,  becaufe 

the 
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the  words  were  only  give  and  grant,  but  becaofe  it  was- 
only  by  parol^  Trin.  1649.  JVats  verfus  D/x,  The  .cafe  as 
to  this  point  was^  that  fVats  granted,  bargained,  fold  in 
confideration  that  the  bargainee  had  been  at  great  charges 
for  him  for  meat  and  drink,  apparel  and  lodging,  and  for 
natural  aflfeQion,  and  there  was  not  any  money  paid,  but 
the  deed  was  inrolled. 

^  Trin.  1657.  C  B.  Inirat.  Rot,  655.  Sounders  verios  SOffiL 
Henry  Saxnl  feifed  of  a  rent  in  fee  14  June  18  Gtr,  by  in- 
denture gives,  grants  And  afTigns  to  Henry  and  Mary  his 
wife,  and  Join  Savil  for  and  in  confideration  of  good  will ; 
Habendum  to  the  faid  Henry  and  Mary  for  their  lives,  the 
remainder  to  John  Savil  and  the  heirs  of  his  body.  And  by 
Hdk  and  Atkins ^  Although  the  conveyance  was  a  convey* 
ance  at  comroon  law,  yet  a  ufe  did  arife  thereby ;  Mici. 
1657.  Sympfon  verfus  Keyktt  in  ejedment.  On  not  ffuilty 
P*  40.  *  pleaded,  a  fpecial  verdiQ  was,  That  John  PullenXTit  fa- 
ther (eifed  of  land  i  Septemb.  1 640.  by  deed  gave  to  his 
fon  in  thefc  words,  viz.  The  father  in  confideration  of  tender 
BJfe^im  hath  abfolutely  given,  and  livery  was  indorfed,  but 
hot  made;  zpi  adjudged  an  ufe  did  arife  to  the  fon.  And 
a  difference  taken  where  the  father  by  feoffment  gives  to  a 
ftranger  to  the  ufe  of  himfelf,  remainder  over,  there  no 
ufe  arifes;  but  when  the  conveyance  is  to  the  party  himfelf, 
there  the  ufe  will  arife. 

Obje^,    Cro.  Jac.  127.  Ofburff%  cafe. 

Anfw.  17!era.it  was  good  by  confirmation,  and  that  was 
only  on  evidence. 

Objea.  Hill  II  Car.  B.  R.  Rot.  439.  P/V/^Magainft 
Pierce  in  ejefiment :  On  not  guilty  pleaded,  a  fpecial  ver- 
di3  found,  that  Thomas  feifed  in  fee  makes  a  deed,  which 
the  jury  found  to  be  in  confideUtion  of  marriage,  and  it 
was  in  the(e  words :  Know  all  men  that  I  have  given  and  grants 
edf  and  do  give  and  grant  to  John  my  fon  the  lands  in  quef 
tion  after  my  death.  Habendum  to  him  and  to  the  heirs  ef 
his  body.  John  dies  and  hath  iffue  Elizabeth,  John  the  fa- 
ther enfeoffii  Thomas  the  fecond  fon.  And  if  any  eftate 
paffed  to  Jo^,  the  fon,  was  the  queftion;  and  adjudged 
that  no  efiate  paffed. 

But.  it  was  anfwered.  This  was  a  plain  cafe.  That  the 
leffor  of  *the  plaintiff  cannot  have  title ;  for  when  tenant 
for  life  makes  a  feoffment,  this  is  a  forfeiture.  And  the 
reafon  of  this  cafe  is  within  the  (econd  rule  before  laid 
down,  becaufe  there  is  not  any  prefent  execution,  but  after 
death.  But  in  our  cafe  here,  1^7,  There  is  a  deed  well  et« 
ecQted,  f(Nr  (he  grants  the  enjoying  it  \  and  CallartPt  ctSk  i$ 

the 
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the  fame  cafe  in  point.  2dlyf  This  cafe  is  not  capable  of 
farther  execution^  becatife  there  cannot  be  livery,  ^dlj^ 
Here  is  allotment  of  dower.  ^tUy^  When  a  deed  hath 
two  inieodments^  it  (bail  be  confirucd  to  eftabliib,  and  not 
to  deffroy  an  eftate.  As  to  the  21/,  The  addition  of  20A 
doih  not  alter  the  cafe;  the  words  of  the  ftatute  are. 
That  the  Jteed  wght  to  be  enrolled f  when  land  is  conveyed  by 
reafm  mdy  of  any  bargain  and  fale,  and  here  it  is  not  a  deed 
that  vefls  the  freehold  by  bargain  and  fale  only.  And  if 
there  are  two  confideratibnsy  and  both  exprefs,  then  it 
would.be  without  quefiionj  Pbwd.  4.  ManxePs  cafe.  ^.  If 
00  cofUideration  bad  been  expreflfed,  it  might  be  averred^ 
as  A^Umay*s  cafe  is.  And  although  one  be  expreffedj  yet 
the  other  may  be  averred. 

^Ohjea.    A^  to  BedePs  csi(c,  *  P.  50. 

I  anfiver.  Tha)  cafe  is  not  agreed^  but  by  the  council, 
11  O.  24.  &.  True  it  isj  aiiother  confider^ilon  (ball  not  be 
prefomed,  but  it  may  be  averred.  And  as  to  Beaumonfi 
cafey  Pyrr  146.  wheire  the  difference  is,  when  it  is  to  ano- 
ther perfonj  and|  ^hen  to  the  fame  perfon,  that  is  .all  one 
wheti  money  is  gif  en  by  a  third  perfon.  But  here  needs  no 
avermentj  Becaufe  it  is  for  divers  good  catifes  and  conftder- 
atioos,  as  ftt^  as  money;  and  the* court  hefe  may  take 
tiotiide  bf  tb^  confideration  of  him  as  Ton  ;  atld  it  was  ad- 
journed. And  after  in  Hill  14  dr.  2.  upon  (blemn  argu- 
tnent  at  the  bench  it  was  adjudged  for  the  plaintiff.  Vid^ 
as  to  this  point  a  good  cafe  in  Lefs  Re^.  57.  Buckley's 
cafe,  Trrii.  1 5  Jac.  in  the  coiirt  of  wards.  . 

Collins  and  Walker. 

TRESPASS  for  beating  and  itnprifoning  his  wife,  C^r.  Repleader. 
The  defendant  juftifies  by  warrant  of  the  Iheriff.  '  ^^^  *^^ 
The  pbintiff  replies  de  injuria  fua  propria  abfque  tali  caufa, 
knd  iffoe  upon  it ;  and  verdift  for  the  plaintiff.     And  it 
MS  liioved  for  a  repleader,  becaufe  de  injuria  fua  propria 
i*  06t  a  plea  to  matter  of  record,  but  the  plaintiff  ought 
to  hive  traverfed  the  warrant.     But  judgment  was  given 
lot  the  phintiff,  becaufe  it  is  good  enough  after  verdiS ; 
and  fo  it  was  refolved  betwixt  Ofbum  and  Defhmdj  and 
Peter  againft  Stafford,  Hob.  Rep.  244.  Vid.  ,2  Leon.  81.    . 
Moor  againft  Sir  John  Savage. 

May 
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Scire  hau* 


•  P.  5«- 


Amendment. 
1  Keb.  ao3f 

«99» 3»o,  313 
3  Bttiftr.  6t .  . 
Haver  verfut 
Gibbons.  Noy 
Rep.  iti. 
Thimble- 
thorp's  Cafe. 
Hetley  59. 
Wolfe*s  Cafe. 
Mtrfh  Rep. 
17.  pi.  40.' & 
46,  pi.  7«. 
ibid. 


Words. 
I  Danv.  Abr. 
106.  p.  20. 
r  Lev.  6$. 
I  Keb.  ^93. 
8»3. 


May  ver/iis  Spcnccn 

SCIRE  FACIAS  agatnft  the  bail  upon  a  writ  of  error 
according  to  the  ftatute  of  3  Jac.  The  defendant 
prays  Oyer  of  the  condition  of  the  recognizance^  and  upon 
that  be  pleads  that  the  plaintiflF  profecuted  the  writ  of 
error  with  cffed»  and  that  thereupon  the  aforefaid  judg* 
ment  was  revcrfed.  Et  hoc  paratus  eft  vertficaret  where  it 
ought  to  have  been  Prwt  patet  per  Recordum,  And  fDr  this 
dered  the  plea  was  ruled  ill,  and  judgment  given  for  the 
plaintiff. 

♦Hodges  verfus  Hodges. 

ERROR  of  a  judgment  in  the  Common  PUas  ;  The 
error  ailigncd  was,  that  there  were  not  any  pledges : 
And  Powis  for  the  defendant  in  the  wtit  of  errgfi  infifted 
that  this  is  amendable,  or  at  lead  aided  by  18  £/i2.  cup.  13. 
becauie  ia  the  common  bench  the  pledges  are  always  in^- 
dor  fed  upon  the  original,  and  when  there  is  not  an  original 
there  are  not  any  pledges  f  but  then  the  cou^t  advifed  to 
pray  a  Certiorari  upon  aUedging  diminution )  and  upon  re^ 
turn  that  there  was  not  any  oi^inal,  the  court  debated  it 
largely.  And  to  Wyndham  Jufiice  it  Teemed  that  it  is  aided 
by  the  flatute  of  18  £/fS. 

But  Fofter  and  Twifien  coaira.  Btit  upon  cxaminattooj 
and  no  diminution  aliedged,  that  there  was  an  original,  an 
amendment  was  awarded.  Fid.  Dyer  288.  pL  53.  F.  N. 
B.  31.  fol,  195.  H.SC0.61.  b.  Beecier^s  cafe. 

Orton  ver/us  Fuller. 

» 

ACTION  on  the  cafe  for  words,  viz.  Orton  fays,  /  am 
apTJufed  knave f  but  he,  is  a  perjured  htave  as  well  as 
/;  for..ti  and  Fitld /wore  one  for  another:  After  verdift  it 
was  moved  in  ^irreft  of  judgment,  becaufe  the  defendant 
fires  perjury  upon  the  plaintiff  only  bv  relation,  vi%i  As 
well  as  I,  &c.    But  adjudged  for  the  plaintiff. 


Term: 
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Buxton  verfus  Batcman.     Derby. 

ACTION  upon  the  cafe :  The  plaintiff  declares  that  Cafe. 
,he  is  fcifed  of  an  ancient   meiTuage,  and   of  lands  '  ^7'Jm' 
wiuim  the  parilh  of  S.  and  that  he  and  all  thofe  whofe  ef-  aoi*.      ' 
uie  he  haih  in  them,  have  time  out  of  mind  ufed  to  fit  in  >  ^^^'  34$9 
a  feat  in  fach  an  aide  in  the  church  in  the  fame  pari(h,  and  ^J^'  iit'4sT 
tfui  the  defendant  had  difturbed  him^  to  his  damages,  (Jc.      *      ' 
The  dekndant  pleads  not  guilty,  and  found  (or  the  plaintiff. 
And  Alien  mofcd  in  arreft  of  judgment,  becaufe  the  plaintiff 
hath  not  averred  that  he  and  all  they,  in  whom  he  pre« 
fcr'ibes,  ha^e  ufed  to  repair  the  faid  feat,  which  he  ought 
to  have  done  according  to  the  cafes,  Co.  3  Inft.  202.  Corven 
verfus  jym,  Cro.  Jac,  366.   Frances  and  Lej^   604.  ibid. 
JHimy  and  Dee^  Hob,  tg^Boothby  verfus  Bayly^  2  Buljhr. 
150.  May  verfus  Gilbert ;  and  the  ordering  o^  feats  in  the 
church  being  of  eccleftallical  conufance,  the  temporal  law 
will  not  meddle  with  it,  without  fpecial  reafon. 

TwifiieH  Juftice.  I  have  conferred  with  mod  of  the 
judges  in  this  cafe,  and  they  are  of  opinion  that  the  de- 
claration is  good  enough  without  fuch  allegation  of  repair- 
ing, this  being  in  an  adion  of  the  cafe ;  but  if  it  had  been 
in  a  prohii;ition,  there  perhaps  it  had  not  been  good.  But 
when  it  is  as  to  fuch  houfe  belonging,  it  is  parcel  of  his 
franktenemeaty  and  then  he  doth  not  fit  there  by  the  licence 
of  the  ordinary.  JVyndham  and  Malkt  of  the  fame  opinion^ 
but  Fofier  for  the  defendant.  But  upon  perufal  of  the  re- 
cord It  was  not  tanqmm  mejfuagioprstdi^.  pertinent,  but  only 
that  he  and  all  thofe  whofe  eftate  he  hath  in  the  faid  mef- 
faage,  have  uled  to  (it  in  the  faid  feat,  iJc.  And  upon  this 
H^ymUam  and  the  other  judges  faid,  that  they  would  ad- 
vice; and  upon  that  it  was  adjourned* 

In  this  term  died  Serjeant  Bear  of  the  county  of  Somer^ 
fitf  who  was  the  firft  Serjeant  of  the  laft  call. 


Sir 


V 
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*  P-  53-     *  Sir  Henry  Harbcrt  verfus  JufHnian  Paget,  Offi- 

cer of  the  Court  of  King^s  Bench. 

f  *^'nv.  Abr.  A  CTION  upon  the  cafe :  The  plaiptiff  counts  that  the 
179.  p.  I.  XjL  defendant  had  the  cuftody  of  the  records  of  this  court, 
'  ^^*  ^^*  *"^  ought  10  krep  them  fafely;  and  that  WilUam  Walkef 
1  Kcb.^lss  brought  an  aflion  upon  the  ^afe  again  ft  the  plaintiflF  for 
346.  words,  and  reciies  the  whole  record,  and  that  he  recovered 

againfl  the  plaln'ifT,  and  had  judgment  upon  it,  and  da- 
mages 10^/.  And  that  lliis  judj^^ment  was  entered,  that 
the  plaintiflF  here  Capiatur  :  And  on  this  the  plaintiflF  brought 
a  writ  of  error  in  the  l-'.xcheqner  chamber,  and  that  pend- 
ing this  writ,  the  defendant  Paget  tarn  negligenter  cuflodivit 
the  records,  that  this  error  was  amended,  and  made,  that 
the  defendant  there^/  in  mifericordiay  by  v^hich  the  plaintiff 
is  made  liable  to  pay  the  106/.  The  defendant  pleads  Not 
guilty.  And  now  this  ifTue  was  tried  at  bar,  and  upon  evi- 
dence  it  was  proved,  that  all  the  clerks  of  the  office  have 
liberty  to  go  into  the  treafury  and  to  view  the  records,  and 
fo  have  the  clerk  of  the  Nift  Prius  for  MiddUfex^  and  his 
clerks,  and  all  the  philizers  of  this  court,  although  they  art 
not  clerks  of  the  office.  And  alfo  that  the  records  have 
been  frequently  amended  after  error  brought ;  and  in  4  Car, 
in  C.  B.  in  the  lord  SaviT^  cafe,  it  was  refolved.  That  a 
record  may  be  amended  before  a  recordatitr  entered  upon 
the  roll;  and  upon  all  this  evidence  the  jury  found  for  the 
defendant. 

Whcatly  verfus  Thomas. 

Attainder.  TN  cjeSmcnt.  On  not  guilty,  a  fpectal  verdift  found 
'  If  b  ^^  ^^^^  George  lord  Cohham  being  feifed  in  fee  of  the  lands 

43^»^  54/,^'  in  queflion  13  Jan,  1557.  made  his  will  and  devifed  them 
^»5>  745-  t<5  Anne  for  life,  remainder  to  William  for  life,  remainder  to 
the  firft  fon  of  Williatny  remainder  to  George  for  life, 
remainder  to  his  firft  fon,  ^c.  And  having  two  daughters 
Eliz,  and  Katharine  limits  them  to  Elizabeth  for  life,  re- 
mainder to  Katharine  for  life,  remainder  to  the  heirs  males 
of  his  brother  Thomas,  remainder  to  the  heirs  of  the  body 
of  PFilliamy  his  eldeft  fon  ;  George  dies  4  W  5  PS.  y  Mar. 
Anne  dies y  George  dies  without  iffue ;  William  hath  iflTue, 
Henry  and  George  ;  George  hath  iffue  WiUiam\  William  hath 
iflTue  Pembroke  \  William  enters,  Henry  enters,  Henry  and 

♦  P.  54.     George  are  *  attainted  i  J^r.  In  3  Jac.  an  aft  is  made  re- 

citing 
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ciiing  the  attainder^  and  confirms  it ;  and  then  follows  a 
proirifo  in  thefe  words^  Provided,  and  be  it  enaded.  That 
the  manor  of  Cooling  (the  lands  in  queftion)  (hall  be  and  re« 
main,  and  be  held  and  enjoyed  to  Duke  Brooke  and  the  heirs 
males  of  His  body,  remainder  to  Charles^  remainder  to  Wil" 
htm  Brook,  and  the  heirs  males  of  his  body,  remainder  to 
fuch  cftatevtail  as  are  mentioned  in  the  will  of  George  the 
c^e?i(br  :  Sir  HI /Ham  the  Ton  of  George  7  Jac.  was  reftored  ; 
Hettry  dies  13  Jac.  Sir  William  furvives  and  hath  daughters 
Pemhroke^  Hill^  Margaret  and  Frances,  Sir  William  the  fa- 
ther of  Henry  dies,  39  EL  Frances  one  of  the  daughters  of 
Sir  Willism  demtfes  to  the  plaintiff. 

Baldwin  for  the  plaintiff.  I'he  point  is  upon  the  ad  3 
Jar.  which  takes  notice  of  the  attainder  of  Henry  and 
George,  by  which  Frances  hath  good  title  as  heir  of  the  body 
of  IVilBam,  eldeft  fon  of  George,  ijl.  This  claufe  is  rela- 
tive to  the  will  of  George,  juft  as  if  it  had  been  particularly 
recited,  and  fo  is  the  conftrudion  of  relative  claufes  in 
grants,  9  Cb.  30.  a.  ao  E,  3.  Bro,  Patents  31  and  91.  fo  in 
ads  of  parKamcnt,  Pl/w.  1 30.  Buckley  verlus  Thmas, 

1,  Ohj,  The  words  of  this  provifo  are  imperfeS,  (viz,) 
and  fir  default  of  fitch  iffue  ftjall  be  fir  fich  efiates  in  tai\ 
and  doth  nor  mention  the  eftates. 

Anfiu.  In  an  ad  of  parliament  words  ought  to  be  taken 
according  to  common  parlaiKe,  as  in  Arbitrement,  ijc.  and 
fo  Held  and  enjoyed  are  fufficient. 

2.  Obj.  At  the  time  of  this  ad  Henry  was  attainted  of 
treafon,  and  alive,  and  fo  no  perfon  in  ejfe  to  take  as  heir 
of  the  body  of  William  at  that -time. 

Anfiu,  By  this  ad  there  are  five  edates-tail  to  be  fpent 
before  the  will  of  George  is  to  take  place,  (viz,)  of  Duke, 
Ckarles,  William,  Calijlhenes,  John  ;  and  then  comes  the 
win  of  George  by  this  ad,  and  there  is  no  edate  in  that 
will  to  Henry  in  particular  ;  and  it  is  fufficient  if  the  effate 
take  effed  when  the  particular  effates  are  determined.  1 
C:  6j,  Archef^i  cafe.  And  though  in  (Irid  and  legal  fenfe 
WilHam  bad  not  an  heir  at  that  time,  yet  Henry  dying  be- 
fore the  particular  eflate  fpent,  the  daughters  (hall  take, 
and  the  daughter**  are  heirs,  as  appears  by  the  record  ;  for 
Henry  died  1 7  Jac.  Suppofe  thefe  four  daughters  (houtd 
bring  a  Formedon  by  the  aid  of  that  ad  of  7  Jac.  they 
(hail  mention  Henry  and  George  in  the  writ,  becau(^  that 
ad  purges  the  attainder. 

*  2.  The  intent  of  an  ad  of  parliament  ought  to  be  ob*  4^  p  ^  .^ 
ferved  m  its  expofition,  and  that  was  here,  that  as  long  as  *  "'''* 
there  was  any  iflae  of  Ge^rgt  in  beingi  the  land  ihould  not 

£  a  revert 
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AccoubL 
J  Danv.  Abr. 
219.    p.  27. 

434.  p.  1. 
I  Keb.  354, 

39S- 


Ixemtor. 
I  Sid.  88. 
I  Kcb.  344, 
35tf. 


♦  P.  58. 


Southcot  verfus  Rider. 

ACCOUNT  againft  the  defendant  as  his  receiver ;  The 
defendant  pleaded  that  the  20/.  in  demand  was  deli- 
vered to  him  by  the  plaintiff  to  pay  over  to  fuch  perfons  as 
Sir  George  Monk,  bfc.  (hould  think  fit>  and  that  they  did 
award  that  they  ihould  deliver  it  over  to  one  Hatchall^  ISc. 
abfq ;  hoc^  that  he  was  his  receiver  aliier  vel  alh  modo ;  and 
verdiS  for  the  plaintiff,  and  judgment  ^W  cmnfmtet\  and 
before  the  auditors  he  pleaded  a  fpecial  plea ;  (viz. J  The 
a3  of  oblivion ;  and  upon  that  the  plaintiff  demurred. 
'  Jones  for  the  plaintiff.  It  is  not  a  good  plea»  becaufe  it 
ought  to  have  been  pleaded  in  bar  to  the  adion,  and  not 
before  auditors,  for  otherwife  fuch  fuits  will  beendlefs. 

Pokxfen  for  the  defendant.  Many  things  nuy  be  plead-r 
cd  in  bar  and  in  abatement  too,  41  £.  4.  31.  pf.  4  15* 
Bro.  Accompt  43  and  48^.  Latch.  59.  Hopton  verfus  Offal^ 
and  payment  to  the  plaintiff  or  a  firanger  is  a  plea  in  dtf- 
charge,  and  yet  may  be  pleaded  in  bar,  Raft.  Entr.  16.  19 
H.  6,  5.  and  this  is  a  proper  plea  in  difcharge,  for  otherwife 
it  would  be  infinite.  The  court  feemed  that  the  plea  was 
well  enough,  but  the  defendant  pleads  ill  as  to  the  timet 
and  when  the  plaintiff  charges  him  as  receiver  fron\  fuch  a 
lime  to  fuch  a  time,  he  mud  anfwer  that  precifely ;  and 
for  that  caufe  judgment  was  given  for  the  plaintiff. 

Hole  Executor  of  &c.   ai^ainft  Bradford, 

Executor  of  B, 

DEBT  upon  the  (latute  of  miniffers  for  fifths  againft 
an  executor.  The  defendant  pleads  Nil  debet,  and 
verdid  for  the  plaintiff.  Strcud  moved  for  the  defendant^ 
that  this  adion  (hall  not  charge  the  executor,  it  not  beings 
duty  in  the  teftator.  But,  by  the  court,  the  executor  is 
chargeable,  becaufe  it  was  a  duty  in  the  teffator;  but  e£« 
cape  lies  not  againifl  the  executor,  becaufe  the  adion  i) 
founded  ex  deliHo ;  but  it  lies  upon  the  ftatute  of  2  Ed,  6. 
*  for  tithes ;  and  judgment  was  giv^n  for  the  plaintiff  by 
the  whole  court. 


Baker 
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Baker  ver/us  Bcrisford     drveiiant. 
Trin.  1657.  Rot  1902. 

THE  plaintiff  declares,  that  Abraham  Baker  was  feired  Cuflom. 
in  fee  of  copyhold  land  in  Weftham  in  the  county  of*  ^'"^  ^^'"• 
EfftXf  and  ailedgeth  ^a  cuftom  in  the  faid  manor  of  li^'ejl-  3  oan^.  Abr. 
Am,  that  the  wife  (hall  be  endowed  of  the  moiety  of  all  i^l-  P  ^• 
fucfa  copyhold  lands  as  her  hufband  was  feifedof,  and  that  \  ^l'  tl^' 
Abraham  &^A  having  a  wife  named  Mary,  who  had  a  moi-  z  Sid.  i,  9. 
ety  of  the  faid  land  afligned  her  for  her  dower,  and  that  *  ^cb.  285. 
Join  his  fon  had  the  other  moiety,  and  that  Mary  and  Jo/in  \\l\  \.^^\  I93! 
joined  in  a  leafe  for  years  to  the  defendant,  rendering  too/. 
per  annum  (viz*)  50/.  to  Mary^  and  50/.  to  Johriy  and  that 
Jokn  dies,  and  the  plaintiff  as  his  widow  demands  25/. 
And  on  Nil  debetf  and  verdid  for  the  plaintiff, 

Jfxnet  moved  in  arreft  of  judgment.  That  the  breach  is 
not  according  to  the  cufiom,  becaufe  the  wife  is  but  to 
have  a  moiety,  but  here  (he  claims  a  "moiety  of  a  moiety, 
and  a  cuftom  ought  to  be  purfued  firiftly ;  but  by  the  court  it 
b  diredly  within  the  cuftom,  and  adjudged  for  the  plaintiff. 

Billing'i  Cafe. 

BILLING  was  committed  to  the  Marflialfea  for  divers  charge. 
I  mifdemeanors,  and  he  being  in  prifon  for  the  faid  of-  1  ^^^'  3^3- 
fences  was  charged  with  anions,  and  judgments  obtained 
againft  him ;  and  the  court  was  moved  he  might  be  dif- 
charged  of  thofe  aSions  ^  and  refolvcd  by  the  court.  When 
a  man  is  in  prifon  for  criminal  matters  he  is  not  chnrgeable 
with  a  civil  adion  without  leave  of  the  court;  but  if  he    - 
happen  to  be  charged,  fieri  non  debuit^fed  fa5lum  valet y  but 
they  ought  to  have  moved  the  court  firft ;  but  now  once 
charged  be  cannot  be  difcharged. 

*  Dove  verfus  Darkin.     EjeSImenL  ♦  p,  rq. 

JUDGMENT  was  given  ngainft  the  defendant,  and  be  Rnw. 
brings  a  writ  of  error,  and  affigns  for  error,  thAt  the  i  Lev.  80. 
plaintiff  was  dead  at  the  time  of  the  judgment  given.  The  |  Keb.^-'68    ^ 
plaintiff's  entry  is.  That  the  afore'aid  plaintitf  by  A,  B.  375,  413.  ' 
his  attorney  venit  (i  dicity  that  he  is  in  life,  and  iffue  there- 
upon,  and  found  for  the  plaintiff  in  the  writ  of  error  that  he 
was  dead ;  and  Serjeant  Maynard  moved  that  the  ju-fgmcnt 
night  be  reverfed.  Alien 
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omit  the  warning,  yet  the  money  (ball  not  be  lod  ;  and  fa 
it  hath  been  refoked  in  the  time  of  Roll  Chief  Jufticey 
and  the  other  (hall  be  bound  to  pay  it  at  any  three  months 
warning.     Adjoumatur. 

Saunders  verfus  Ed^igu'ds. 

Cafe.  TN  an  adion  on  the  cafe,  the  plaintiff  counts  that  he  is  a 

iDanv.  Ab.      ■    ^|^^j^  ^j  ^^^   inrolmertt  office,  and  that  the  defendant 

I  Sid.  95.         Crimen  felonia  ei  impojiiti,  by  which  he  had  like  to  have 

I  Kcb-  38^.     loft  his  office.     The  defendant  pleads,  That  as  to  the  im- 

pofition  of  felony,  otherwife  than  by  fpeaking  of  fcanda- 

lous  words,   not  guilty ;  and  as  to  the   fpeaking  of  the 

words,  fion  infra  duos  annos.     The  plaintiff  demurs. 

Wild  for  the  plaintiff.  .  This  is  not  within  the  (latute  of 
limitations,  no  more  than  flander  of  title. 

Jones  for  the  defendant.  The  impofition  of  felony  is 
a&ionable  by  it  felf«  and  then  the  other  words  are  within 
the  (latute. 

Wild.  Crimen  fehma  impmere  cannot  be  by  words 
alone,  but  by  fome  ad,  as  carrying  him  before  a  judice  of 
peace,  lie. 

Twifden  Juflice.  If  the  words  are  aSionable  at  firft, 
then  the  damages  after  do  not  give  caufe  of  adion ;  and 
the  firfi  plea  is  a  full  bar,  and  the  o^her  fruitlefs,  and  of 
that  opinion  was  the  whole  court ;  and  fo  ]t:^gment  for  the 
defendant,  nifi^  Qfr. 

•  P.  62.  *  James  Norfolk  verjus  Aylmer. 

SheriflTt  BqikL  T^EBT  upon  an  obligation,  conditioned  that  whereat 

'  lol'  ***^       1  9  Smith  was  committed  to  the  Serjeant  at  arms  by  the 
I  Kcb.  391.      j^^^j.^  ^j.  c^^niopg^  if  ^i^g  f^jj  g^ifj^  (hall  t  be  a  true  pri- 

foner,  and  pay  all  fees  due,  iic  that  then,  (rfr.  The  de- 
fendant pleads  the  (latute  of  23  H.  6.  The  plaintiff  de- 
murs. 

Powys  for  the  plaintiff.  A  ferjeant  at  arms  is  not  within 
that  (latute,  for  it  begins  with  keepers  of  gaols,  and  a  fer- 
jeant at  arms  is  above  fuch  a  one,  according  to  the  rule 
given  2  Co.  46.  and  the  ofHce  of  ferjeant  at  arms  is  pro- 
perly to  attend  the  houfe,  and  not  to  be  a  keeper  of  pri- 
foners.'  It  is  true,  that  Cro.  Eliz.  66.  Bracebridge^s  cafe 
is.  That  the  Mar(hal  of  the  King's  Bench  is  without  quef- 
tion  within  that  (latute.  Serjeant  at  arms  within  the 
i  marches 
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snaithes  of  WaJes  is  out  of  this  ftatute,     Cro.  Car.  309. 
Jokm  veiTus  Stratford. 

Levinz,  fw  the  defendant.  This  obligation  is  void  by 
23  fT.  6.  for  it  is  within  the  words  of  the  fiatute,  which 
are  keepers  of  prifons,  or  other  the  officers  afbrefaid.  Cro^ 
EUz.  108.  Trujfel  verfus  Afton.  And  as  to  the  objedion 
that  a  ferjeant  at  arms  is  above  a  (heFiflf^  I  deny  it,  and  here 
this  (latute  ought  to  be  taken  according  to  equity,  as  fotne- 
tiroes  penal  ftatates  are,  Trin.  9  H.  6;  19.  pL  13.  Debt  by 
the  mayor  of  the  ftaple.  Plow.  35.  Debt  againd  the  keeper 
of  Ludgaiet  Dyer  321.  Debt  againft  the  marfhal.  ojUy^ 
This  condition  is  void  at  the  common  law.  ift.  It  retrains 
trade  and  livelihood,  a  H.  $.  5.  and  Owen  143.  adly^ 
That  he  (hall  pay  all  fees  due,  £?r.  until  he  (hall  bedifcharged 
by  the  Houfe  of  Commons,  which  may  never  be,  becaufe 
they  nsay  be  diflfolved,  («fr.  3J/f,  It  is  an  obligation  to  pay  ' 
fees  before  they  are  due,  which  is  extortion.  Co.  2  Inji* 
210.  Hvin  Rep,  52.     Et  adjournatur.  1 

Da\4es  verfus  Jones. 

FOR  words  of  a  Broker,  fpeaking  of  his  profeflion.  He  Wortlt. 
//  a  cheating  knave ^  he  hath  cheated  me  with  brafs  manoy,  *  ^^'  3$3- 
After  verdid  Femberton  moved  in  arreft  of  judgment,  and 
cited  Hutt.  13.  Gitting  verfus  Redfeamh  cafe  ;  but  refolved 
by  the  court.  That  to  call  a  tradefnian  a  cheat ,  an  adion 
will  lie  if  he  fpeaks  of  his  profefTion  ;  but  to  fpeak  it  gene- 
rally it  will  not ;  and  adjudged  for  the  plaintiff. 

♦  Littlcboy  verfus  Wright.     Error^  Marfhalfea.    ♦  p.  5j, 

ACTION    upon  the   cafe  for  words    (viz )  Tou  are  jBrUaiaioB. 
a  whore,  &c.  per  quod  fie  hath  lojl  her  marriage,  and  *  9*^>^-  Abr. 
vtnfifi  6r  the  plaintiff  and  judgment ;  ^and  now  ferjeant  ftev.^^ 
Moynard  afligns  for  errory  That  it  doth  not  appear  that  the  1  Sid.  8$,  9$. 
caufe  of  aftion,  (vizj  That  the  lofs  of  ntarriage  was  with-  *  ^^^'  3*®-' 
in  the  jurifdidion  of  the  court,  and  the  other  words  are 
iK>t  aSionable,  and  for  this  caufe  judgment  was  revcrfed. 
Vide  Qr$.  Car.  $70.  Ireland  ytrius  Blackwcl,  contrxu 
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ether  part  that  (he  is  not  a  child  within  the  ftatute.  And 
adJ^f  Hufbandry  is  intended  by  that  ftatute,  and  fo  (hall  be 
conftrued  to  be  meant  in  the  order  until  the  contrary  do 
appear.  But  the  main  queftion  upon  the  order  was.  Whe- 
ther the  defendant  wtihtn  this  ftatute  may  be  compelled  to 
take  an  apprentice.  And  AHen  moved  that  he  could  not. 
tjl.  By  this  ftatute  the  churchwardens  and  overfeers  may 
bind  out  fuch  an  apprentice  as  well  out  of  the  pari(h  as 
within  it,  and  then  it  fliall  be  inconvenient  that  ftrangers 
(hall  be  compelled  in  thift  cafe.  2dly,  The  words  of  the 
ad  arc,  Tiat  it  Jhall  b^  binding  to  the  apprentice^  as  if  he  or 
Jbe  had  been  bound  tketnfelves  by  indenture  \  fo  that  the  intent 
of  the  ad  was.  That  the  apprentice  chiefly  ihould  be  bound, 
and  not  be  chatgeable  again  to  the  parifh,  and  not  the  party 
who  may  be  but  tenant  at  will,  '^diy^  This  ad  extends 
over  all  England  into  corporations,  London,  (jfc.  And  if 
any  one  ftiall  be  compelled  to  take  an  apprentice,  an  alder- 
man or  any  other  perfon  of  quality  may  be  charged  to  take 
fuch  an  apprentice. 

Bigland  contra.  That  it  hath  been  the  received  opinion 
fo  amongft  the  judges  from  time  to  time.  And  at  length 
per  Fofter^  Mallet  and  Wyndham  the  order  is  good  ;  but 
Twifden  contra.  And  Wyndham  faid  the  judges  of  Serjeants 
hm  in  Chancery-Iaiie  were  divided  in  this  cafe.  And  ^wif- 
den  faid  that  the  judges  in  Fket-Jlreet  were  of  his  opinion  ; 
and  thereupon  it  was  ordered,  that  the  order  (hould  be  con- 
firmed ;  and  that  the  law  might  come  in  debate,  an  infor- 
mation (booid  be  exhibited  againft  the  defendant  for  not 
perfbrmii^  thereof. 

Braham  verfus  Afpinal,  C.  B.  Error. 

Vi^-  TN  debt  upon  an  obligation,  conditioned  to  pay  money  at 

JL  the  hou(e  of  one  Tarrow  in  Woodfireet  magna^  London. 
The  defendant  pleads,  that  he  paid  the  money  at  the  faid 
boufe  in  fVoodJlreet,  but  names  no  pari(h,  and  upon  that  a 
Venire  fac.  iffues  to  the  parilh  of  St.  Michael  Woodflreet^ 
and  found  for  the  plaintiff,  and  judgment ;  and  the  defen-  :"* 
dant  brings  a  writ  of  error,  and  after  the  record  certified, 
»  p  g^  *  alledges  diminution  in  the  Venire  fac,  and  upon  the  return 
'  *  thereof  it  appears  to  be  as  before,  and  the  now  plaintiff  af« 
(igns  this  for  error,  for  that  the  parifh  of  St.  Michael  is  not 
Darned  in  any  part  of  the  record. 

Twifden,  The  words  of  the  ftatute  of  21  Jac.  cap.  13. 
ait  by  reafon  the  vifne  is  fued  out  of  more  places  or  of 

fewer 
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kyrtr  places  than  it  ought  to  he^  fo  as  one  place  be  right 
naaedy  are  to  be  intended  when  feme  of  the  places  are 
named  in  the  record :  And  therefore  if  an  adion  is  laid  in 
Z).  and  a  Vaure  fac.  iffues  de  Corpore  Comi talus ;  there  al- 
thoogb  the  Venire  fat.  be  awarded  to  more  places,  yet  it  is 
Dot  goody  becaufe  the  body  of  the  county  was  not  named 
before  in  the  record ;  and  it  was  adjourned :  But  after- 
wards it  was  ruled  good  being  after  verdid,  becaufe  it  (hall 
be  intended  Su  Michael  \i  in  Great  fVoodftreet ;  and  judg- 
ment was  affirmed. 

The  King  verfus  Hardy. 

rfDICTMENT  of  a  forcible  entry,  for  entering  Into  a  Indiamcnt. 
copyhold,  and  that  the  defendant  ejecit  y  diffeifioit  the  \^^'^:^l^' 
party :  And  Powis  moved  to  quafli  it,  becaufe  it  ought  not 
to  be  dijfeijhit  upon  a  i  Jac,  cap,  1 5.  and  fo  is  Coke  4  Infi. 
176.  in  the  margent ;  and  for  this  caufe  the  indiflment 
was  quafhed. 

Stonehoufc  verfus  Bodvil. 

npHE  plaintifF  declares  upon  an  Indibitatus  affumpfti  for  Affiunpfit. 
■^    phyfick,  wares  and  commodities  provided  and  deli-  '  ^^'^^^  ^^• 
fered  for  the  daughter  of  the.  defendant  at  his  requeft ;  ^^Keb.  439, 
lAer  Hen  affum^tt^  and  verdiS  for  the  plaintiff,  Williams 
moved  in  arreft  of  judgment,  becaufe  it  is  a  collateral  pro^ 
mife,  and  fo  no  debt,  and  confequently  the  plaiotifF  ought 
to  have  declared  fpecially :  But  the  whole  court  refolved 
it  well  enough.     For  that,  i/?,  It  is  for  wares  provided  and 
delivered  (pr)  not  (to)  the  daughter  of  the  defendant,  aod 
(0  after  a  verdi£k  U  (hall  be  intended  delivered  to  the  defen- 
dant for  the  daughter.     %dlyi  An  a^ion  of  debt  will  lie  for 
thbi  M  if  the  father  defire  one  to  find  phyfick  for  his 
daughter,  debt  lies  againft  the   father,  and  fo  Indebitoius 
affm^  i  and  judgment  was  given  for  the  plaintiff. 

^  Sir  Edward  Bathurft  verfus  Cox.    Mich.  14  Car.  2.  «  p^  gg^ 

Rot.  783. 

DEBT  for  40/.  tmpofed  as  a  fine  upon  the  defendant  Contempt. 
at  a  court  leet  of  the  plaintiff's,  for  a  contempt  iDanv.Ab. 
there  committed  ;  the  contempt  was,  7'^r  ^e  put  on  his  hat  *^Kcb.  451, 
^  the  cwrty  and  upon  the  fteward's  admoniflung  him  of  45$. 

fuch 


C«aditioo. 

JDanv.  Abr. 
4*  B.  p.  4. 
I  Lev.  77. 
t  Sid.  105. 
t  Kcb.  356, 
4i$f  4SI- 
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fuch  his  doing,  he  anfwered,  I  do  not  vahu  what  you  em  dC' 
And  adjudged  for  the  plaintiff. 

Vernon  verfus  Alfop. 

THE  plaintiff  declares  upon  a  bond  of  14/.  The  de- 
fendant demands  Oyer  of  the  condition,  which  is. 
That  if  the  defendant  pay  2/.  a  week  tiU  14/.  be  paid,  and 
upon  default  of  payment  the  obligation  ihail  be  void.  The 
defendant  pleads.  That  the  i  ^tA  of  O^ober  fuch  a  year  he 
made  default  of  payment ;  judgment  y7  a£iio.  The  plain* 
tiff  demurs,  and  adjudged  for  the  plaintiff,  becaufe  the 
condition  is  fen^Telefs,  and  theii  the  obligation  is  in  force 
and  fingle. 

If  H,  be  convided  upon  verdid  upon  an  information  or 
indidment,  his  fine  ought  to  be  fet  in  open  court,  and  not 
privately  in  the  judge's  chamber. 


Dr.  WiddringtonV  Cafe. 


DOCTOR.  JViddrington  having  formerly  brought  his 
Mandamus  to  be  reftored  to  his  felloWlhip  in  Chrifi^ 


Mandamat. 

"^JJ^  3>-        \J  Mandannis  to  be  reftored  to  his  fello#(hip  in  Chriji- 

I  Sid.  71!'        College  Cambridge^  and  upon  that  the  mafter,  Or-  Cudworti, 

*  I  Keb.  t,  $•,   and  the  fellows  made  a  return  which  feemed  tb  the  court 

Ml  ^f<o^^      fufficient,  and  thereupon  he  could  not  obtain  a  writ  of  refti- 

ft34!  4S8«        Itition ;   bur  he  finding  that  the  return  was  v^ry  falfe, 

brought  his  aAton  upon  the  cafe,  and  thereupon  a^teCerence 

was  procured  to  certain  commiffioners,  (viz.)  'Tnt  bifhop 

of  London^  the  lord  chamberlain,  and  fome  of  the  judges; 

and  upon  hearing  the  whole  bufinefs  Dr.  Widdrington  was 

cleared,  and  awarded  to  be  reftored :  And  now  he  moved 

by  Alkn,  That  in  regard  the  return  was  fcandalousi^  and 

might  hereafter  tend  *  to  his  difparagement,  and  (ince  the 

other  fide  were  willing  that  all  things  before  pafl  might  be 

buried  in  oblivion,  the  faid  return  might  be  taken  off  the 

file,  which  he  faid  might  be,  fince  all  parties  concerned 

were  confenttng  thereunto.     But  the  court  did  fomewhat 

doubt  of  ihat,  they  not  knowing  any  precedent  for  the  with- 

drawing  any  record  of  the  court :  but  they  made  a  rule, 

that  the  record  (hould  be  dafhed  through  in  the  nature  of  a 

cancellation ;  and  with  that  Alkn  was  content. 


♦  P.  59. 


TownTcDdV 
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Townfend'j  Cafe. 

'T^OWNSEND  having  Terved  as  an  apprentide  for  feven  ManAmtts. 
-^    years,  in  Oxford^  with  a  tailor,  his  ittafter  reFufed  to  i  Lev.  91. 
make  htm  free;  and   fcrjcant  tiolloway  moved  to  have  *  '  S\'% 
hAdniiohus  to  be  direSed  to  tlie  mayor  and  others  to  make  \io^i%f.  * 
him  fret;  and  though  at  (irft  it  was  doubted  whether  fuch 
a  writ  would  lie  any  more  than  for  one  who  had  feven  years 
ftudtcd  the  law  to  he  called  to  the  haf,  yet  it  was  at  laft 
agreed,  becaufe  it  differed  from  the  cafe  of  the  barrifter ;  for 
in  the  laft  cafe  there  is  no  perfoil  to  whom  the  writ  (hould 
be  direded ;  but  here  the  miydr  and  corporation  are  to  be 
tomittaikkd  to  do  it;  and  if  this  writ  would  not  lie,  it 
would  be  a  great  difcouragement  to  trade ;  and  a  precedent 
WAS  (hewn,  J^afch.   i8  Car,  in  fforwicA,  of  a   Mandamus 
granted  by  Bramfiene.     Vide  pojlea. 

Manfcr  verfus  Shelley. 

TPHE  plaintifF  obtained  a  judgment  in  debt>  •"^ ''^•ftevoetiioo. 
^  ceivcd  the  money,  and  made  a  letter  of  attorney  to  1  Salk.  87. 
another  that  he  might  acknowledge  fatisfadion ;  and  after* 
wards,  and  before  fatisfadion  acknowledged,  revokes  his 
warrant  c  And  AHen  moved  that  the  attorney  might  pro* 
ceed,  and  that  the  court  might  fave  him  harmlefs ;  and 
the  court  gave  rule,  that  no  proceeding  (hould  be  upon  the 
judgment  without  motion  firfl  made  in  court  for  it*  Vidi 
Latckfil.  8. 

♦  Wynne  verfus  Lloyd  •  p^  ^^^ 

TTHE  dilatory  pleai  being  now  over-ruled,  the  plaintiff  ^^^^^ 
-^    in  the  writ  of  errpr  afTigned  errors>  which  were  now  Aot^  ttf»  $$. 
argued.  Peftcayi, 

Finch  folicitor  general  for  the  plaintiff.    Here  is  a  reco^  j^Dtav.  Abr. 
tery  agaitift  the  vouchee,  who  appears  by  attorney,  and  49-  p-  7* 
there  is  no  warrant  of  attorney ;  And  i/?.  All  recoveries  J  ^j  7*» 
ait  erroneous  if  the  party  does  not  appear  either  in  perfon  l^Keb.  3$i« 
or  by  attorney,  and  here  is  no  good  warrant,  b^iufe  the  39<t4$fi7iy» 
tommiffion  to  take  a  warrant  of  attorney  iflTues  before  the  J^sSafi^s***^' 
fnouDons  ad  WarranUtandum^  which  is,  i/7.  Contrary  to 
the  nature  of  a  warrant  of  attorney  to  be  given  before  plea 
pleaded ;  a[nd  a  general  warrant  of  attorney  is  not  good. 
2/^,  It  b  contrary  to  the  words  of  the  commiflionf.  which 

F  .  (ays, 
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fkySf  that  a  writ  of  fummons  now  dependeth.    Cra.  Joe. 
foL  II.     Arundel vti(\xsArufukL 

2.  The  caption  of  the  warrant  of -attorney  is  naught, 
becaufe  before  the  commifilon.  3.  This  (hall  not  be  (iip- 
plied  by  an  intendment,  that  there  was  another  dedifms, 
and  that  this  cannot  be  right,  becaufe,  i.  The  wric  of 
<rror  commands  to  fcivd  up  the  record  cum  omnibus  ea  ian^ 
genii  bus. 

2.  'Tis  a  Dedimus  between  the  fame  parties^ 
Obje^.  Cra.  Eliz.  jfohifon  and  Pavie^s  cafe  was  objeded.' 
Afyiv.  There  is  nothing  there  could  falfify  that  intend- 
ment; but  here  are  flrong  prefumptions  to  the  contrary^ 
to  is  Cro.  Jac,  392,  Hubert  and  Sinion^s  cafe. 

fVilliams  contra.     Here  is  a  good  record   in  a  common 
recovery,  and  the  errors  atledged  are  only  rn  the  way,  and 
proceedings  thereunto,     i.  Thefe  errors  are  [-epugnant  to 
the  record  of  the  recovery  it  feff,  and  not  adignable,  na 
more  than  that  there  was  no  fuch  perfon  as  th6  judge  be- 
fore whom  the  recovery  wa^  had.    MicA.  38  and  39  \£7/z* 
Cro.   Eliz.  5.31.  Hobeffs  cafe.    Teh.   33.  Arundel  verfus 
Arundel.     Then  ^  to  the  errors  themfelves,  here  are  all  the 
neceflary  parts  of  a  recovery.     As  to  the  firfl,  of  a  Dedi^ 
imis  being  before  the  warant  of  attorney,  thefe  things  are 
to  be  confidered.     f .  The  nature  of  a  Dedimusy  thi^  it  i» 
ijot  any  part  of  the  recovery.     2.  Admit  it  to  be  a  part, 
yet  it  Js  no  fubftantial  part,  and  fo  helped  by  the  flatute. 
3.  The  common  prjrfitice.     4.  The  judgments   in  thefe 
cafes.     5.  The  courfe  in  Nerth-WdJes,     6.  The  warratit 
i  1^ .  Hw       here  upon  the  roH.     As  •  to  the  firft^  At  common  law  a 
*   ,   *     fine  or  recovery  could  not  have  been  levied  by  Dedimus^ 
for  the  flatute  of  Carlijle  15  £.  a.  gave  firft  the  Dedimus  ; 
but  that  ftatute  is  oiily  diredory,  atid  at  the  difcretion  of 
the  court,  and  5   Co,  38.  a.  Teyh  cafe^  and  40.  Dormer'*^ 
caft,  where  the  parts  of  a  fine  are  reckoned  up,  a  Dedimuf 
Poitjhaem  is  no  part  thereof;  and  this  objedion  had  been 
pertinent  to  have  flopped  the  judgment,  but  now  faBum 
nsttbtf  as  Tey*i  cafe  was.     As  to  thi  fnond,  ft  is  helped  by 
tke  ftatute  of  27  Eliz.  cap.  9.  as  a  Femre  foe.  wanting^  or 
^  Norrij^s  cafe  cited  in  Cogens  cafe,  5  Co.  45.  h.     As  to  the 
ihird^  It  is  the  condant  p#a&ice.     As  to  the  foisrthf  Reco- 
5fer'tes  have  always  beeix  conflrued  favourably  for  the  up- 
'  jiolding  of  them»  and  therefore  a  common  recovery  oaay  be 
iif  an  advowfon^  5  Co.  40.  Dormer^ %  cafc;  and  yet  a  writ 
•of  entry  wHl  not  lie  thereof,  4  E.  3.  162.    So  u  (hail  biad 
an  infant^  Cro.  Car.  224.  Newport^s  cafe,  and  variance  in  a 
fine  htirtaiiot^  Cro.  Jdc.  77.  Earl  of  BodforJft  cafe,    Ajid 

a  like 
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a  like  error  in  a  fine  alledged,  and  allowed  well  enoughy 
Cr9,  EBz*  275.  ^rgenicn  and  JVeJiover.  As  to  the  Jifth^  It 
is  the  c«afta;ic  cov^it  in  North-tVoki  to  t^pj^e  fines  before 
Dedimus.  As  to  the  fixth.  Here  is  a  good  warrant  upon 
the  record. 

7vsifden  }uftice.  There  is  a  great  difference  between  a 
fi^e  and  ^  rtcoyery ;  for  a  Dedimus  Poteflatem  is  not  part  of 
a  6net  bnt  a  warrant  of  attorney  is  part  of  the  recovery ; 
and  it  was  adjourned.    Poft, 

Williani  Bailjr  verfus  Thomas  Birdes  and  Katherine 
Ux.  ejus.  Executrix  of  Richard  Baily. 

IN  an  adion  upon  the  cafe,  the  plaintiff  declares.  That  Ctfc 
he  the  26/A  of  0^.  12  Ctar.  2.  was  poflefled  of  a  cow  '  ^^*  *73» 
of  the  value  of  4Z  10/.  and  being  fo  poflefled  23  Uon,  in  ^'^' 
the  twelfth  year  he  did  deliver  the  (aid  cow  to  the  faid 
Richard  in  his  lifetime,  to  keep  the   fame  in  his  paflure 
fafely  for  the  ufe  of  the  faid  H^illiam,  to  the  faid  tVilUam  to 
be  redelivered  when  Richard  (hould  be  requeued;  which 
cow  the  faid  Richard  afterwards,  ('oiz*)  the  faid  231^  of 
November  did  feH  and  deliver  to  one  JVilUam  Wodard  (or 
4/.  y.  ^  and  the  faid  monies  did  convert  and  difpofe  to  his 
own  life ;  and  that  the  faid  Richard  in  his  life-time,  nor  the 
(iefendsnt  after  his  death  dum  fohf  nor  the  defendants  after 
mirriage  did  not   pay  the  *  4/.  3/.  4^.     The  defendants  ♦  p^  -2» 
plead  that  their  tcAator  was  not  guilty ;  the  jury  find  him 
guilty  ad  damnum  4/.  3/.  41/.  and  53/.  4^/.  for  cods  ;  and  in 
arreft  of  judgment  it  was  moved  by  Bigland,  becaufe  this 
is  a  tort  for  which  the  executor  is  not  liable  to  anfwer,  but 
mritiar  cum  perfma. 

Rapmmd  for  the  plaintiflF.  I  agree  that  things  which  im« 
ptf  a  wrong  in^hemfel  ves,  as  aiiip perfonalis  morittar  cum  per^ 
fma^  as  the  wrongful  taking  of  the  profits  of  the  land,  Cro. 
Ei'z,  206.  Tc$ley  verfus  Wyndham :  ib  of  an  efcape  or  any 
misfeafance :  but  for  non-foafance  the  execiitors  (hall  be 
chargeable ;  as  for  not  payment  of  money  levied  upon  a  Fieri 
facias,  as  Cro.  Car.  539.  Dickenfin  verfus  Gilford^  this,  very  snii  i^  tlic  Eo- 
diffnance  agreed  t  for  oon-feafance  ihafi  never  be  vili  at*  clefiaftical 
ms,  nor  cmdrapacem,  9  Co.  50.  4.  Count  de  Sabfs  cafe;  for  ^""^l^l^ 

•  •         ^  iZ^     !•  •    rt    t_  r»  ^  r      *«*  executor, 

tus  reafoo  an  aaion  lies  agamit  the  executor  upon  2  ^.  0.  for  for  tithes  not 
ticfaai:  So  this  arm,  atOed  fal  57.  Hole  againft  the  execu-  i»'>d  by  tbe 
tof>  of  Brm^J  for.  fifths  due  to  the  widow  of  a  fequeftered  |^^^i^ 
perfos.    But  notwiihlbnding  this  the  court  faid  it  was  a  48.  p^ 
<vt^  mad  that  the  e^MEauor  ought  not  to  be  charged  with  it.  j^^^^|jj|^' 
Mes  vide  Somite  Ref.  40.  iifferenee  prifi^  3  L^on.  241.  Sir  foi.  a. 
irMTWracafe.  F  2  Term. 


♦p.  73.     *  Term.  Pafch.    15  Car.  2-  B.  R. 

Needbam  an  Attorney  of  this  court  prayed  for  the 
filing  of  a  Scire  facias^  which  was  fued  forth  five 
terms  ago  againft  the  bail,  and  two  Nicbils  re* 
turned  upon  the  fame,  and  he  had  ncgledbed  the 
filing  of  it  J  but  the  court  would  hot  grant  it. 


mmm 


Cafe. 

Antca  38. 
Kcad  verft 
Graptet. 


£xeciitidn, 
3  Daov.  Ab. 

%  Sid.  11$. 
1  Sid.  107. 
I  Lev.  95. 
I  Kcb.  453, 

4781  4»a, 
488,  8&«. 


P.  74. 


Fitch  'i/^r/i/i  Vinon 

IN  an  a£tton  upon  the  cafe,  the  plaintiff. at  the  Ni^ 
Prius  was  nonniit,  becaufe  the  N(fi  Prius  roll  is.  That 
the  plaintiff  was  in  fuch  a  benefice  in  the  year  1662. 
wheheas  the  plea  roll  is  1626.  and  fo  the  plaintiff  is  defti-* 
tute  of  his  proof;  and  now  Wild  ferjeaot  moved  to  fet 
afide  the  nonfuit  according  to  Week's  cafe^  Cro.  Car,  203. 
and  it  w^s  adjourned. 

Tiimor  ver/us  JPelgatc. 
Intr.  I'rin.  1656.     Rot.  130. 

T^HE  cafe  was  thus,  Felgate  recovered  againft  Mole^  and 
^  Tumor  uas  his  bail ;  Felgah  obtained  execution  againft 
Turnor,  atid  his  goods  were  levied ;  and  thereupon  Turmf 
moved  the  court,  for  that  there  was  fonne  mifcarriage  in  the 
proceedings  againft  him  in  obtaining  that  execution,  be- 
caufe there  was  no  Ca,  fa,  fued  out  againft  Mokf  that  the 
inalter  tnight  be  referred  to  Mr.  Hem  the  fecondary ;  and 
upon  bis  examination  he  found  the  procefs  undljuly  fue() 
forth,  and  fo  the  execution  was  fuperfeded  againft  Tmywr, 
and  a  vacate  noade  of  it ;  and  then  Tamdr  brings  trefpab 
againft  Felgate  for  taking  his  goods,  and  upon  debate  upon 
a  fpecial  verdid  the  plaintiff  haid  judgment,  and  recovered 
damages  for  bis  goods  taken ;  and  now  Tumor  *  brings  a 
Sdre  facias  to  have  reftitution  for  his  goods  taken  upon  the 
aforefaid  erroneous  execution,  and  for  which  he  had  aU 
re^dy  recovered  daroiages  in  an  a^ion  of  trefpaft;  and 

.     .       *  .  upoA 
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jBpOD  molion  made  by  Felgate  the  Scire  facias  was  fuper- 
C^ed  as  being  z,  very  unreafonable  thin^  for  Turrtor  to 
ha?e  double  fatisfadioii. 

■ 

The  King  verfus  Wright. 

r [FORMATION  of  perjury   fet  forth,  that  Sir  5VA»Perjory. 
Lee  brought  trefpafs  in  C.  B.  for  cutting  of  trees  againft  .1  $><>•  M^* 
GanuarJ,  ^nd^that  the  defendant  there  pleaded  Not  guiUy ;  *  ^^^'  ^Vr 
and  upon  the  trial  there  ^he  defendant  fwore  that  the  faid 
WilUim  fSarward  ultimo  Junii  12  Can  2.  did  W  fiicty  trees 
of  the  value  of  ,80/.  ubs  rruera  he  did  not  cut  6%tj  trees  of 
the  value  of  80/.  and  verdi^  agaifift  the  defendants 

Men  moved  in  arreft  of  judgment. '  i.  In  recital  of  the 
f&ion  brought  in  C.  fi»  and  the  iflfue  joined,  it  is  faid  that 
it  was  awarded^  ^yod  venire  faceret  hie  duoJecint,  which  is 
in  B.  R.  and  ip  the  trial  was  conwt  non  Judice,  ai)()  then  no 
perjury  can  be  co;nmi;ted.  JTelv*  in*  Paints  cafe,  3  Inft. 
f66. 

2.  ft  IS  b^d^  that  tp  that  aAion  Jur/tta  fonitifr  in  nef" . 
peBum  ceram  Ehfnifio  Rege^  fo  an  a3ton  is  begun  in  C.  B, 
and  tried  in  B.  B"  and  it  is  not  after  a  verdi£t,  for  there  is 
DO  mention  of  a  yerdift  to  be  in  that  a^ion  of  trefpafs, 
and  fo  not  helped  by  any  ftatute ;  and  for  this  caufe  it  was 
Aaid  until,  Crff.  But  afterwards  the  exceptions  were  over- 
ruled, and  judgment  againft  Wright  to  (land  on  the  pillory, 
and  be  fined  20/. 

The  Earl  of  Stamford  verfus.  Qordal, 

$ 

FOSTER  moved  that  the  defendant  might  put  in  Ball, 
good  bf it  tp  the  plaintiff's  adion;  for  ahhough  the  >  ^^^b^- ^^f- 
i&ion  ia  but  for  words,  yet  the  famie  being  fpoke  againft  ,  Lev.' 3^9. 
an  earl,  the  court  ix^ay  cpmpef  fpecial  bail;,  and  it  wasiMod.  i«. 
grantect,  tafi. 

ifote  ;  Juftice  Twifden  declared.  That  there  is  a  rule 
maide  among  the  judges,  when  any  one  prays  a  Certiorari  at 
a  judge's  chamber,  to  remove  an  indidment  out  of  London 
pr  Middle/ex,  he  ought  to  give  notice  of  his  defire  to  the 
other  iide  three  days  before,  otherwtfe  the  Certiorari  is 
pel  to  be  granted ;  and  there  it  was  queftioned  whether  an 
inmate  be  a  nufance  at  conunon  law. 

Whitehead 


r- 
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♦  p.  7^.    ♦^Whitehead  verfus  Brown.     Error  in  the  Palace 

Court. 


Cosrt. 

3  DtBT.  Abr. 
301.  p.  10. 
I  LcT.  9^. 
1  Keb.  48 1  y 
511,  5*». 


Words. 

t  Keb.  485. 


♦  P.  76. 


rf  an  Affumpftt  the  piaiotiff  dectares,  that  the  defendant 
was  indebted  to  the  plaintiff  within  the  jurifdiSion  for 
nurfing  a  child;  and  for  error  it  was  alledged,  that  it  is  not 
ftt  forth  that  the  nurfing  was  within  the  jurifdidion. 

"Twifden.  The  jury  within  the  particular  jurifdiftion 
cannot  uke  notice  of  that  which  was  done  out  of  it. 

JVyndham.  There  is  a  difference  betweei)  a  debt  arifibg 
upon. a  collateral  afiy  and  an  Indebitaius  Ajfumpjtt\  for  iii 
the  later  it  is  a  debt  every  where>  as  it  is  a  duty  vefted  in 
'the  plaintiff. 

Tejler  Chief  Juftice.  Id  debt  for  ntoncy  due  upon  the 
fale  of  an  houfe,  the  plainhff  muff  (hew  that  th6  houfe  is 
within  the  jurifdidion ;  but  when  it  is  indifferent  to  the 
eourt,  where  the  debt  may  arife^  it  Ihall  be  prefuiti^  ito 
be  within  the  jurifdidion  of  the  court. 

Twfden.  Particular  jurifdiQions  are  not  to  be  fufpCrt* 
ed  by  iitiplication  and  intendnr»ent ;  and  it  \^as  adjdi]im^. 

Harvy  verfus  Martin. 

THE  plaintiff  declares,  that  he  is,  and  bath  been,  and 
was  fuch  a  day  the  mafter  of  a  bark.  And  the  de-^ 
fendant  faid  to  him,  T^hau  art  a  cheating  knave  and  a  cheating 
rogucy  and  thou  haft  cheated  my  fin-in-Iawt  John  Bradley,  'of 
a  cable-rope,  which  belonged  to  the  bark.  On  Not  guilty, 
and  verdid  for  the  plaintiff,  Jones  moved  in  arrefl  of  judg-^ 
ment,  becaufe  the  words  are  not  applied  to  the  pUintiflrs 
profeflion  as  he  is  mafter  of  a  bark,  as  HiU.  1656.  Gesgk* 
ton  verfus  Kiffen^  of  a  reeder,  Tau  cheated  Mr.  Rawley  4f  i 
pannel  of  reed,  is  not  adionable.  Wyndkam  feemed  for  the 
plaintiff.  Twifien.  I  remember  the  cafe  of  xYit  ite^.  Zl 
adjournatur, 

♦  Wifcman  w^yij  Cotton.    Seeheforey  59. 


ALLEN  for  the  plaintiff.     The  ad  of  2  £.  6.  hatti 
taken  away  the  cuftom  of  devifing,  and  the  cuftorti 


Cadom. 

%  Danv.  Ab. 

441.  p.  1.  . 

I  Uv.  79.        of  {gavelkind  is  altered  to  all  purpofes,  and  that  appears, 

Hiid'  'li'^^'  ^-P*  '^''"^™  ^^^  yorAt  of  the  aft.  2.  From  the  meaning 
I  Keb.^sls,  thereof.  3.  From  the  confiru&ion  that  hath  been  made 
37^1 49s,  $0$.  thereupon.    As  to  the  firft^  The  words  are>  That  the  lands 

be 
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t#  (lurfy  changed,  and  be  no  wife  departiHe,  and  Jball  he  from 
kemefirtk  to  all  inienfs,  amflruifions  and  fmrpofes  as  hmds  at 
iie  common  law,  and  0f  if  they  had  been  $f  the  nature  of  ga- 
^lUnd.  As  to  the  %d,  the  meaningy  every  a3  of  pailiflK 
lAeat  cn^ht  to  be  interpreted  according  to  the  words,  if 
dsiere  be  not «  parttculsr  re^Lfon  to  the  contrary. 
Hert  it  is  Me^ed,  That  the  words  (hall  only  refer  to 


Jt^.    In  conflmftion  of  an  aft  4)f  pirliaitlent  that  k 
molk  reafonible  whidi  wakts  all. the  words  thereof  operi* 
^te.     2.  If  that  had  been  the  meaning  thereof,  there  was 
no  retfon  why  ihe  words  (boutd  be  ip  general,  (viz.  J  t^  all 
tmfbru^imu  md  purples.     3.  The  meaning  was,  thnt  their 
«llatc8  fliould  be  altogether  accor:ding  to  the  co^nmon  law^ 
they  beii^  getitltmeti,  it  being  prqudicial,  that  their  land» 
ftould  be  adcording  to  the  cuftom  in  gavelkind ;  as  to  jda- 
Vife  ts  tnconventeot  in  the  opinioti  erf*  gentletneii  of  tliat 
country.    Atid  by  rhe  ctiftom  of  gavelkind  upon  a  writ  of 
right  fear  cllirors  ought  to  chocfi^  the  grand  aflizey  and  not 
(he  knights.    And  the  grand  affile  ought  to  confift  of  gt« 
^elkiod  men.     As  to  thf  j4*  The  conftru&ion  and  confe- 
^ueooe  of  law  upon  this  aft,  i .  The  cttdom  of  devifmg  is 
of  the  fame  nature  of  being  endowed  of  the  moiety,  of 
Mag  teoaot  by  thecurtefy  witboat  iflire,  and  other  ouf- 
taiBs*    Now  confider  the  form  of  pleading  thefe  cttftofns. 
The  back  ef  cuft^nas  of  Kent<,  Vet.  Magna  Chart  a  147.  i. 
Wgiaa  ihos  :  Thife  are  the  caflomt  which  the  men  of  Kent  do 
dim  in  their  gavelkind  tenure.     So  tJbat  gavelkind  is  the 
nMher  ciiftofli,  Prfd,  4  £.  i.  C.  B.  Rot.  2.  Margeria  ^ir 
fidt  flortr  jfohaoAis  Daggtnham  petit  medietatem  of  fuch 
land.     The  defendant  pleads,  ^od  mulier  amittet  dotem  ft^ 
He.     The  plaintiff  replies,  ^uod  bene  (J  verum  ejl  que  la 
eft  tiel  cuftom,  mes  el  ne  unque  fuit  covert  fecundum  Ugem 
4a  gavelkimd.     The  defendant  rejoins,   ^od  ffrnicata  eJl. 
The  jivy  finds  that  it  is  not  neceiTary  by  fuch  cuAom»  *  and  a  p^  ^^^ 
char  ifae  law  of  gavelkind  ceafes  when  gavelkind  ceafes.    2.        *  '  ^' 
Tbeiccufloms  are  taken  notice  of  to  be  incident  to  gavelkind, 
aod  there  needs  no  prefcription  for  them,  but  only  in  gavel- 
kind, Filzi*  Aid.  SI4,  129*  Raftal,  Dower  in  Demand  6. 
There,  for  the  moiety  of  dower  in  gavelkind,  the  cullom  is 
only  laid  in  gavelkind  ;  but  it  is  other  of  dower  of  a  moiety 
in  a  city,  for  there  the  cuftom  is  more  particularly  alledged. 
JbidpL  7.  in  Norwich.  So  in  Procefs  i,iJ  2.  and  Voucher  10. 

Oijeff.  To  be  indowed  of  a  moiety  is  not  incident  to  ga- 
veJUod ;  for  in  North-Wales^  where  is  gavelkind  land,  the 
feme  is  not  dowable  of  a  moiety. 

Anfw. 
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^fj/d;.  TheriB  it  is  otberwife. 

QbjiS^  It  ought  to  be  otherwife  allcdge^. 

Atyw.  The  gavell^ind  is  thus  pleaded,  aod  fo  are  (h^ 

cafes  put  upon  it;  and  the  cafe  5  £.  4.  8.  b.  pi  23.  is  mif- 

taken  ;  for  where  it  is  faid  there,  Tia^  they  ought  to  pre* 

fcrihe^  it  (hould  be,  That  they  qught  not  to  prefcrih,  fof 

Otherwife  it  is  not  fenfe ;  ^od  ntria  ecmejflt^ 

Wild  ferjeant  for  the  defendant.  Where  an  aft  is  du« 
bious  we  ought  to  confider,  what  was  the  mif^hief  wbtch 
jt  intended  to  prevent.  Now  the  mifebief  here  was  the 
divifion  of  fan^ilies.     i  Inft.  140.  b, 

Wyndham]^^^^^f  I^  i^  ^^^  been  the  intent  of  the  par? 
liament  to  ta)ce  away  ajl  gavelkind  cuftoms,  th^y  would 
have  nientioned  more  than  on(y  the  partiblenefs. 

Twifden  accordant f  and  b«  denied  the  opinion  of  Lambert, 
yhat  if  the  king  pwrchafe  gavelkind  land,  that  it  Jball  go  to  ali 
his  fins ;  for  iMmbert  had'  it  out  of  Plowden  247.  a.  froni 
Southcote^i  opinion  ;  and  he  frofii  35  f(.  6.  28.  a. 

Mallet  and  Fojler  of  the  fame  opinion.  And  judgaient 
yts  givep  fof  the  defendant. 

JJurfc  verfm  BariUt 

Dtmsro-  nPHE  plaintiff  declares,  that  the  defendant  in  confiden* 
4^  tion  of  10/.  promifed  to  let  him  enjoy  certain  iron 
mills  for  fix  months ;  and  it  appeared  that  the  iros  mills 
were  worth  but  20/.  per,  annum,  and  yet  damagei  were  gi* 
ven  to  500A  by  reafon  of  the  lofs  of  ftock  laid  in ;  and  per 
Curiam  the  jury  may  well  find  fuch  damages,  for  tbey.aiit 
not  bound  to  give  only  the  10/.  but  alfo  all  the  fpecial  damages. 

*  p^  yg^  *  Par  verfees  Evans. 

Co»rt.  A     PROHIBITION  was  prayed  to  the  court  of  admi- 

1  Keb.  4Q9,  jf^  rahy,  for  that  the  plaintiff  here  did  fue  upon  a  re- 
54»!  S5»'  ?®pjizance  there,  taken  by  way  of  (lipulation,  by  one  that 
was  but  furety  in  the  nature  pf  bail ;  and  that  court  not 
being  a  court  of  record,  they  cannot  t^e  any  recognizance. 
Noy  24.  But  after  long  delate  refolved,  in  favour  of  trade, 
fuch  a  ftipulation  is  good,  and  (hall  bind  the  fureties.  f7^. 
Codhoh  260^  Greenway  vcrfus  Barker,  pi  359. 
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Sir  I^tert  fiide  (6hief  Juftice. 

Sir  Tbimas  fwifden^^^ 

^ir  Wadbam  Wyndbam^  [  Jufticcs^ 

3  jr  J^n  fCeeling,  J 


Maurmidmh  This  laft  vacation  Sir  Robert  Fofter 
Chief  Juftice  of  this  court  died,  and  the  firft  day 
of  this  term  Sir  Rjohert  J^idi  was  fwom  Chief 
Juftice. 


Murch  i2erfus  Lands. 

AT  a  trial  at  the  Nifi  Prw  the  plaintiff  changed  the  i;,iai. 
Vemre  fitc.  and  panel,  and  bad  a  jury  which  the  t  Kcb-s^, 
defioidant  knew  not  of  ^  and  he  moyed  by  Jones  ioe  a  new  ^7* 
trial.    And  TwfiUn  juftice  upon  that  cited  a  cafe  upon  a 
trill  at  Effex  affifes,  in  which  the  jury  ws^  changed.    And 
TcMvcd  bj  all  the  clerks  of  that  codrt  in  the  time  of  Hofden 
ieoondary,  that  the  defendant  cannot  be  aided,  if  the  firft 
Fmre  fm.  was  not  filed,  becaufe  the  defendant  may  have 
itfbit  to  the  Iheriff  and  have  view  of  the  panel  to  be  pre^ 
fired  for  his  challenges.    But  if  the  firft  Vemre  fac.  was 
fikd,  then  the  ddendant  (hall  have  a  new  trial;  and  after 
this  the  defendant  took  care  to  file  the  Ventre  fticiat :  And 
upon  this  cafe  put  by  Twflen  the  court  inclined  agaiiift  a 
new  trial  |  but  it  was  adjoureed  to  inquire  of  the  clerks  for 
the  ooorfe  in  this  court. 

^  Kttchin  and  Knight  ver/us  Buckley,  ^  P  So 

Intr.  Trin.  15  Car.  2.  B.  R.   Rot.  1256. 

P(E  cafe  was.  That  two  tenants  in  common  bring  co-  Covenaat. 
Tenant  againft  leffee  for  years  for  not  repairing  the  l^^'  ^^'  , 

Lev.   f9»      I 
Sid.  157.    1  Kcb.  $5$,  $7«.    Vide  Bendl.  89.    KeL  114.  a. 

thi0g 


v 


Two  tenants 
in  common 
may  join  m  JlH 
a€n0ft  tipBtt 
the  cafe  for 
obftruding  a 
vater-conrfe, 
Noy  135. 
Stone  verfiu 
Browick. 


♦  P.  81. 
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thing  <}emifedt  and  whether  they  oogbt  to  fever  or  join 
was  the  qtreftion  after  verdi3  for  the  pUintrff;  and  the 
court  inclined  they  ought  to  join,  becaufe  it  was  a  perfonal 
adion  ;  but  it  was  obje^ed,  that  it  favoured  of  the  realty. 
And  where  Littletm  fpeaks  of  a6^ons  perfonaU  if  is  to  be 
intended  that  the  adion  is  grounded  upon  the  contrad  or 
pofleiTion  of  the  plaintiffs ;  and  it  was  adjourned. 

Afterwards  Jones  argued  for  the  plaintiflF^  and  cited  Ut- 
tUtotij  Se^.  311,312.  In  all  anions  real  tenants  in  cono*' 
mon  (hall  not  join ;  but  in  perfonal,  where  damages  only 
ought  to  be  recovered,  there  they  (h^ll  join,  as  in  debt  for 
rent ;  and  that  to  Kelw.  1 14.  j.  I  oppofe  Pafch.  it  St.  6* 
6  y  7.  That  t^ants  rn  comnnoit  may  joirt  iit  a  forger  of 
Faux  fahsx  they  (hall  join  in  deiinwc  for  deed«i^  i  Injl. 
197.  b.  And  they  fhall  join  in  a  JVarrantia  ChatUty  I  Jnjt^ 
97.  and  HilL  28  E.  3.  90.  b.  pL  12.  which  is  intended  there 
by  Coke,  They  (hall  join  in  wafte  in  the  Tenuity  Momr  40. 
pL  127.  Baldwin  pro  Defendente.  In  all  aSions  perfonal, 
\vhere  the  p^fleflion  is  concerned,  there  they  fhall  join, 
Littleton^  Se^.  315.  la  mixt  anions  tbey  may  either  join 
or  fever,  as  in  a  Parco  fra^o.  Moor  452.  pL  617.  So  in 
account^  Godb.  go*  pi  loi.  So  if  two  tesanta  ii>  comnioa 
Biake  a  ieafe  for  yeara  remkriog  reifit,  jwd.tben  one  of  tfaem 
diea,  the  executor  imd  die  furvivor  (biU  join  in  debt,  or 
they  may  (ever  at  their  pteafiire.  But  if  the  ieafe  be  for 
liftf,  th^  ought  tm  feverr  CMMt  283*.  pi,.  404*  tnd  Djir 
3^6.  pL  u  Huntie/^  cafe.  Debt  by  one  tenant  in  conimoa 
againA  leflee  for  yean »  and  a  dcmarrer  tipoo  it^  and  Mocr 
40.  ^.127.  la  jadions  that  favour  of  the  realty  they 
Ihall  N>t  join,  as  ia  %  CefmvUf  nor  in  aa  aflifef  Ut.  fi^* 
314.  nor  in  ao  avowry,  91*7.  And  thta  aAion.  favpura  of 
the  realty;  and  (b  k  wat  rtlfid  ta  Mitk  1657.  B«  it.  Bukir 
and  Berhfard^  Br^.  Joinder  in  Ailion%  55. 

Hide  Chief  Jufttce.  Allhaugh  the  thing  of  whicht  (vi%.) 
the  boufe,  is  in  the  rarity,  yet  the  adton  i»  not  fOi. 

*  ^wifden  juftice  for  the  plaintiff,  and  alfo  ff^ymligmi 
and  as  to  Beriffird^s  cafe  it  is  not  law. 

Kelyng  juftice.  The  cafe  <^  LUtlitm  ia  upon  tbe  perfo* 
pal  contra'3 ;  but  it  is  a  queOion  if  the  tenements  be  coq- 
veyed^Dver,  and  this  coatraft  deAroved,  if  the  tenants  in 
common  may  join.  And  in  all  ca(es  by  Litt,  the  parties 
are  jointenants  of  the  profits;  but  here  it  is. a  covenant, 
and  this  concerns  the  profits,  and  fo  of  neceflity  they  ou|ht 
to  join  ;  and  judgment  was  given  for  the  pfainriflr. 


Pain 
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ftm  WAt  coofiflcd  of  perjury  upoA  an  InfohMiidli  st  Pojory. 
COMBBO  Inr  for  gmog  ^ideiK^»  and  wi8  fentenced  to  >  i^-  S^- 
flari  ca  the  piHorj  two  dtys^  at  fVeftminJIer  add  ^lUfi/- 
Idi-fhrtet ;  attid  to  be  imprifelied  a  month  without  bail  ot 
fdMprifef  and  fined  loof. 

Long  verfm  EmoL 

EJECTMENT  was  brought  in  this  court,  of  lands  in  Ejc£tment. 
the  county  of  Lmicajier\  and  upon  trial  the  judge  at  ^^  ^^ 
Lmic^er  affiics  caufed  the  Pofiea  to  be  marked,  and  to  be  Bcott^K  fa, 
nofed  la  court,  if  it  lies,  the  defendant  being  in  cuffody;  alcttflerbtn 
and  it  was  a<$oumed.     jTid.  Mich,  a  k.  3.  18.  pL  43.  t£tt.  ^'  ®  *' 
17  It.  6.6.0^fL  35* 


Farr  was  indified  at  common  law  for  forgery  of  a  war*  For^eiy. 
tint  of  attomeyp  and  he  demurred  upon  the  indidment, 
and  adjudged  againft  bim,  and  his  fentence  was,  That  he 
ftall  be  fet  upon  the  pillory  the  firft  day  of  the  next  term 
with  a  paper,  and  then  at  the  Exchange^  and  pay  loo  marks, 
and  imprifboment  during  the  pleafure  of  the  court. 

Hawes  &  Uxor  verfus  Wheeler. 

THE   plaintiff  brings  an  adion   in  Lwdon  for  thefe  Words. 
wonby   TAm  mrt  a  whre  and  my  iufimtJ^^s  nuhore^  Ixdi"! 
and  the  defendant  removte  this  by  Ihheas  Corpus  into  this  '    ^    ^^*' 
caurt,  and  Simffim  moved  for  a  procedendo  \  and  it  was 
gnuMed  by  three  juftices.  Hide  chief  jnftice  diffeoting. 

*  Sonne  part  of  this  term  I  attended  in  C  B.  dnriiig  which  ♦  p/g2. 
time  Bri^mm  chief  joftite  argued  this  cife  that  follows. 

Bate  verfus  Amherft  and  Norton.    Sujex.  C.  B. 

EJECTMENT  for  hnds  of  the  demifc  of  P^r^  Under^  Dcvifc. 
iumd.    Upon  Not  gnflty  pleaded,  the  jury  found  a  jj^'S^'p^e'' 
fptcial  wtrASt  to  the  eifed  following :  Stephen  Norton  fetfed  Eq.  Ab.  iia. 
ia  Ice  of  the  lands  in  qneftion  the  zoth  of  February  1651.  P*  s- 
anule  his  will  in  writing,  and  by  it  gave  divers  legacies, 
f^''^)  300/.  to,  f^c.  Item.  /  give  to  my  brother  Anthony 
Norton^  30I.  per  annum.    Item,  I  give  all  my  land  in  Kent 
Auf  Suflht  to  one  of  ^y  coujin  Nicholas  Amherft*/  daughters 
that  JbeU  miarry  wth  a  Norton  within  fifteen  years.    And  I 
nndte  Michobu  Affiberft  ffy  executor,    ffichofas  Amherft  had 

three 
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three  daoghterSf  EUzabetkf  Anne  and  Aiicry ;  Stephen  N^rit 
ion  the  defendant  marries  Elizabeth ;  the  le{for''of  the  plain- 
tiflP  marries  the  heir  at  law.  And  the  fole  queftion  was»  if 
the  heir  at  Uw  or  thf  deyifee  (hall  have  the  land. 

Bridgman  chief  juftice.     Here  ar^  two  things  to  be  coq* 
fidered,  i.  Here  being  a  devife  to  one  of  the  daughters  of 
Nicholas  Amherfif  y^ho  marries  with  a  Norton ;  if  this  devife 
be  not  void  for  the  uncertainty ;  If  it  had  been  to  one  of  the 
daughters  without  more  faying,  it  bad  been  without  queftioQ 
void,  for  two  rn^y  marry  with  a  Norton*     But  as  to  this 
point  all  agreed,  that  the  devife  is  good  notwithdanding  the 
uncertainty.     As  to  the  fccond  point,  admitting  the  devife 
is  good  in  refped  of  the  perfon ;  yet  if  it  be  good  altoge- 
ther, becaqfe  here  is  an  immediate  devife  to  one  of  the 
daughters  who  marries  with  a  Norton,     2.  Being  limited  ta 
Nicholas  Amherji  to  gather  rents,  l^c,  and  then  to  Ni^hih^ 
{pr  fifteen  years,  and  then  to  the  devifte  that  (hall  marry 
yitTKjT/Mr/off.     As  to  the  (irft,  although  the  words  are  not, 
who  JbaTl  Jirfl  marry  with  a  Norton^  yet  it  is  all  one  with 
them,  for  thefe  reafons :  Firft  the  law  fupplies  thefe  words 
in  a  deed,  6  Co,  36.  h.  the  bifhop  of  BatV%  cafe.     2.  In  the 
king's  grants,  if  two  conftrudions  be  made,  and  one  makes 
the  grant  void,  then  the  other  (hall  (land;  fo  here.     3.  It 
is  agreeable  with  the  reafon  of  the  law,  becaufe  a  thing 
which  once  vefls  (hall  not  after  be  devefted.     4.  Non  pree^ 
fumitur  pluralitas,  that  more  than  one  (hall  marry  with  a 
Norton,  and  the  words  in  the  will  fix  in  a  finele  perfon. 
And  there  19  a  diflFerence  when  there  is  incertatnty  in  the 
P.  83.     ^  event,  and  when  in  the  perfon,  as  in  all  cafes  of  contiiv* 
gencies :  And  as  to  Taylor  and  Sayer^t  cafe,  Cro.  Eliz,  742. 
that  is  not  law.     As  to  the  Second  point.  If  it  had  been  im* 
mediately  devifed  to  the  daughters,  then  if  a  devife  to  fuch 
of  the  daughters  as  (houjd  marry  a  Norton  be  good.     2.  Ni- 
chobs  his  intereft  for  fifteen  years  be  determinable  upon  the 
marriage  of  one  of  the  daughters  with  a  Norton^     A9  Co 
the  fir(l  conftrudion,  without  queftion  there  may  be  a  con- 
tingent executory  devife  without  an  e(late  precedent  limited* 
to  that,  becaufe  it  leaves  an  eftate  in  the  devUbi^and  his  heirs 
till  the  contingency  ha£pen  ^  and  where  it  is  to  a  ftranger 
till  fuch  a  thing  happen,  there  is  difference  betwixt  thenif 
the  reafon  of  Taw  holds  in  bQth.     If  I  covenant  to  (land 
feifed  to  the  ufe  of  fuch  a  fon  us  J.  S.  (hall  name,  it  is  a  goo^ 
conveyance,  if  he  nominate,  i  Co.  1 76.  b.  ^ildmayh  cafet 
8  Co.  95.  a.  Manmngh  cafe.     And  here  it  is  to  be  confidered 
if  Amherjl  had  an  ellate  for  fifteen  years,  here  he  leaves  na- 
tjiing  to  the  heir^  becaufe  Nicholas  had  the  profits  till  mar- 

nage. 
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riige,  and  then  to  the  daughter;  and  then  it  is  a  devife 
made  to  one  for  years,  thcf  remainder  in  contingency,  which 
is  foid.  I  Co,  1 30.  a.  Popham  3.  The  cafe  of  the  earl  of 
Bedfird,  But  here  is  a  contingent  certain,  as  1  Bulftr. 
127*  RAeri\  cafe,  and  Jay  and  Browrfs  cafe  in  C.  B.  The 
quefiion  is  if  good  by  immediate  devife.  Dyer  304.  pL  50* 
A  devife  to  an  infant  in  ventre  fa  mere  is  not  good.  So  a 
devife  to  a  college  which  is  not  yet  ereded*,  Hob  32.  Om- 
ien  and  Ckrh  in  an  executory  devife  it  is  not  void,  but 
iball  defceod  to  the  heir  in  the  mean  time.  i.  Although 
10  a  conveyance  a  freehold  cannot  commence  in  futnro^  yet 
in  an  ufe  or  a  devife  it  may.  As  a  devife  or  feoffment  tox 
the  ufe  of  jf •  after  my  death,  remainder  over,  is  a  good 
conveyance,  becaufe  it  rifes  out  of  my  eftate.  Mich.  13 
Car.  I,  B.  R.  Long  againft  Smiti.  In  cafe  of  a  devife,  Cro. 
EBz.  919.  Hainfivortk  verfus  Pretty,  and  878.  Paints  cafe. 
Devife  to  y.  S.  for  fifteen  years,  remainder  to  the  right 
beirs  of  ^T-  D.  is  not  good ;  but  for  fifteen  years,  remainder 
to  the  firft  (on  of  J.  D.  is  good  ;  becaufe  the  devifor  takes 
notice  that  he  hati)  not  a  fon,  and  intends  a  future  ad,  and 
the  bw  aids  him  which  was  Jnops  confiJii\  fo  here  the  de* 
vifor  intends  fnturely. 

As  to  the  other  point.  That  if  it  were  an  immediate  de- 
vife, it  is  a  devife  to  an  infant  in  ventre  fa  mere  for  i  $ 
years,  if  it  be  with  a  remainder  over  it  is  good  by  way  of 
executory  devife.  An  eftate  in  Jiduro  and  a  contingent  pre- 
cedent inakes  an  executory  devife ;  thefe  executory  devifea 
were  grounded  upon  the  common  law,  as  Goodcheap^s  cafe, 
49  E.  3. 16.  a.  cited  *  in  the  lord  Stafford^  cafe,  8  Co.  76.  *  P.  %^ 
i.  1  Co»  g.  a.  II  H.  6n  1 3:  a.  Bro.  Devife  32.  And  the 
vcrda  of  the  ftatute  of  32  H.  8.  are  not  that  H.  devifes  to 
any  perfon  or  perfons,  but  at  his  will  and  pleafure ;  and 
Ice  Cini.  Jae.  394.  Blandford  verfus  Bhndford ;  and  fo  he 
concluded  for  the  defendant,  and  judgment  was  given  ac- 
cordingly. 

In  the  cafe  of  one  FerrarSf  againft  whom  an  informa- 
tion was  exhibited  for  forgery :  It  was  refolved  by  all  the 
jnfiices.  That  although  the  jury  he  charged  and  fworn  io 
the  cafe  of  a  plea  of  the  crown,  yet  a  juror  may  be  drawn 
or  the  jury  difaiiflfed,  contrary  to  common  tradition, 
vhich  hath  been  held  by  many  learned  in  the  law. 


Herbert 
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thtx  he  aflumed  within  fix  years.  The  defendant  re]oin$^ 
as  before;  and  iflue  was  joined  upon  it,  and  found  for  iht 
plaintiff.  And  it  was  moved  in  arreft  of  judgment,  be- 
eaufe  the  plaintiff  in  his  replication  hath  departed  from  hb 
count.     Cro.  Car,  228.  Tyler  againft  fVats, 

Hide  chief  juftice,  Twifilen  and  Wyndham  juftices  fof 
the  plaintiff,  Becaufe  if  the  defendant  had  demurred  upon 
the  replication,  it  had  been  for  the  defendant ;  but  here  he 
hath  joined  ifllte,  and  therefore  good. 

KeJyng  juftice  for  the  defendant.  Becaufe  the  plaintiff 
ought  to  have  giveti  an  account  of  the  time  betwixt  the 
time  laid  in  the  count  and  the  replication )  but  after  judg* 
ment  was  given  for  the  plaintiff.  . 

Teny  verfus  Hooper  &  Ux\ 

TH  E  plaintiff  dedalres,  that  he  is  a  lime-burner,  and 
•  ..^..»»..  gets  his  living  by  buying  and  felling  thereof;  and  the 

*6B  ^'  ^  defendant  faid  of  the  plaintiff  in  arte  fuay  John  Terry  //  m 
I  Lev.  1 15.  rwtawaf,  and  he  is  a  hafe  cheating  rogue ^  and  John  Terry 
1  Kebv  6o»>  JbaU  never  think  to  bring  John  Webb  where  he  is  himfelf, 
*^^.  md  rather  than  fi  I  will  fpend  20/.     On  not  guilty  pleaded 

and  found  for  the  plaintiff,  it  was  moved  in  arred  of  judg* 
ment,  becaufe  he  doth  not  fay,  that  the  defendant  fpoke  of 
the  trade  of  lime-burning,  but  de  arte  Jua  georraliyy  and 
he  may  have  another  trade. 

Jones  for  the  plaintiff.     In  ancient  time  it  was  the  coir^^ 

*     ftant  courfe  in  declarations  to  lay  a  Colloquium  of  the  plain* 

#  p  o  '        tiff;  *  and  it  was  a  grand  doubt  if  it  was  good  without  it, 

'*      until  Cro,  Jac.  673.  Smith  and  War^%  cafe.     And  there 

refoived  de  §uer*  fupplies  the  Colloquium j  Cro.  Car.  515* 

Words  of  an  attorney  in  his   profeffton.     And  2.  Itme^ 

burner  is  fuch  a  profeffion  of  which  he  may  be  fcanda- 

lized. 

Wyndham  juftice.  Lime-burning  is  fuch  a  trade  of 
which  a  man  may  be  fcandalized,  and  fo  in  any  lawful  oc- 
cupation whatfoever,  for  it  is  his  livelihood.  2.  The 
fiourifhes  in  a  declaration  are  of  no  effeS,  but  only  to  ag- 
gravate damages.  3.  The  faying  here  i>^  arte  fua  are  ap- 
plicable to  his  profeffion ;  and  a  man  may  fpeak  occafioo- 
ally  to  the  prejudice  of  the  plaintiff  without  havii^  dif^ 
courfe  of  his  profeffion.  As  if  two  are  fpeaking  togethei; 
of  another,  and  a  third  perfon  comes  in  and  affirms  a  fcas- 
'  dal  of  him ;  this  is  commonly  the  worft  fcandal ;  and  there* 
fine  judgnoent  for  the  plaimiff. 

rwifien. 
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TwiJUen  to  the  fame  intent. 

Xgfyng  juftice  for  tb^  defendant:  That,  De  arte  fua  can- 
00/jbeJ^pli^  tdJbis  prtiia&dii  of  lime-burbing.  . 

BMe  chief  juftice  for  the  defendant.  Buying  and  felling 
is  not  inddent  to  the  art  of  lime-burning ;  and  he  cited  a 
cafe  in  C.  B.  \6$ii  accordingly,  and  becaufetbe  Court  was 
divided  no  judgment  was  given. 

TH  E  plaintiff  declares  for  flopping  his  lights.    Special  ^^- 
verdid  finds  that  H.  feifed  of  a  piece  of  ground,  and  4^1.  p.'  7. 
building  a  mefluage  upon  part  oT  it,  he  grants  the  other  i  Lev.  na. 
part  of  the  faid  ground  to  Jf.  who  builds  upon  it,  and  ob-  [^^'  '^^* 
ftruds  the  lights  of  the  firft  mefliiage^  and  if  .he  fould,  i  Keb.  $33, 
was  the  (Ihgle  quci^ion  upon  the  fpiecial  ver^ift.     And  by  ^^S>  7^49  H^ 
Twifden  and  fTymUam  juftices,  that  he  may ;  but  by  iS>* 
$ii|,  thit  Ke  miiy  hot.     I^ij.  Cro.  Btiz.  US'.  Hrj  ^ 


T^rm? 
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Sir  Rohert  Hide,   Chief  Juftice. 

Sir  Thomas  Twifden,      1 

S\r  IVadhamJVyndbamj   Vjuftices.  ^ 

Sir  John  Kelyngy  J  ^ 


Sharrock  verftis  Bourchier.     Prcbibitior:. 

ifeohibition,       '  |  ^HE  pUintiflF  fuggcfts  that   in   the  county  of  Lincoht 

X  "there  is  a  prebend  called  Langford  prebend,  within 
the  county  of  Oxford ;  and  the  prebendaries  of  that  pre- 
bend and  their  farmers  have  had»  time  whereof,  ^c,  the 
granting  of  the  office  of  commiflary  within  the  faid  pre- 
bend of  Longfordf  and  that  Dr.  Pocklingtm  prebe(»dury  there 
made  a  leafe  to  O^fyley  of  this  prebend  for  three  lives  ;  and 
that  the  lelTee  grants  to  the  plaintiff  the  crMiimiirai y (hip; 
and  the  defendant  pretends  that  the  difpofai  of  this  com- 
miflaryfhip  bdongs  to  the  dean  and  ch<ipter  of  Lincoln^  who 
had  libelled  for  it  in  the  court  of  Archesy  aind  that  the  free- 
hold of  it  would  come  in  queftion. 

IVyndham  juftice.  The  prebendary  cannot  grant  this 
power  10  make  a  commiflary  over  to  his  leflee,  no  more 
than  he  may  grant  a  thing  whtch  is  annexed  to  his  fpiritual 
fund.ion. 

Tiuifden  juftice.  Although  it  is  not  grantable,  yet  the 
freehold  or  power  to  grant  is  determinable  at  common  law. 

Kelyng  juftice.^  It  may  be  granted  by  the  prebcndaryji 
for  it  feeiAs  to  be  a  peculiar,  and  that  this  office  runs  with 
the  prebend  which  is  demifedy  and  is  not  an  aftignment  of 
the  fpn-ttual  fundion^  and  therefore  a  prohibition  lies. 

Hide  chief  juftice.  'The  grant  of  the  prc'^jcnd  cum  omm* 
bus  advdntagiis  doth  not  pafs  this  power  to  grant  t^c  com- 
miflfaryrhip;  but  it  is  meerly  ecclefiaftical.  And  bi^cflufe 
the  court  was  divided,  i\o  prohibition  was  granted,  but  ibt 
rule  vvasy  That  all  things  ftay  as  l>efure  the  motion  till  far- 
*  P  8q.  ^^'^^  *  confideration.  But  after  Hide  chief  jutlice  faid, 
•^'  'Thit  the  right  of  the  office  S\i^  come  in  queftion>  and  l'^(^^ 
that  a  prohibition  was  granted.  Youns: 
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Young  verfus  Collet. 

AUDITA  QUERELA.     The  plaintiff  declares,  that  AnJiu  Qje- 
wherctis  jo^  Collet  in  H/il,  1685.  brought  an  a£lion  "J?* 
«f  trefpafs  of  aflfault  and  battery  and  falfe  inoprifonment  555^  ^34^ 
ftg^iml  hira  to  his  damage  of  500/.  and  had  a  verdifi  for  ^4o> 
80/.  d^magcf,  and  x  marks  col!s,  and  had  judgment.  And 
^  an  aft  of  parhamcnt  held   25  April  la  Car.  2.  It  is 
cnaScd,  Tkat  all  offences ^  iSc,  viz.   The  aft  of  oblivion. 
hn^  in  f;)6l  fays,  that  this  afTiult  and  imprifonment  was  by 
vinue  of  an  ordinance  for  the  regulating  the  cxcife,  and  in 
punWce  of  it.     The  defendant  pleads  that  it  was  not  in 
purfuancc  of  tltat  ordinance  ;  and  found  for  the  plaintiff. 

IViddrin^ton  ferjeant  moved  in  arreff  of  judgment,  that  Somctimet  an 
an  Audita  ^erela  lies  not   in  this  cafe  ;  for  it   is  fiiid   by  ^?*^'i^j?^^: 
Siann  27  E.  3.  that  an  Audita'  ^erela  is  a  new  kind  of  ac-  He  although        i-  la^ 
lion,  and  that  it  commenced  only  10  £.  3.  and  riot  before*  there  be  not  ^'^^^Sg 
And  it  doth  not  lie  where  there  is  any  other  remedy  at  law  ^J/^^^%)!!^^       Jwm 
for  the  plaindff,  either  by   plea  or  oth^^rwife.     And  here  203.  pi.  75.  /^ 

the  plaintiff  might  have  pleaded  this  ordinance,  by  virtue  ^^^  ^*L5^^ 
of  which  he  juftifies  the  imprifonment   in  evidence  upon  CoUey. 
the  trial,  165  <.  upon  the  meal  a3,  and  no  Audita  ^ereh 
lies  where  renlcdy  may  be  had  in  another  manner.   1  /«/?. 
,250.  A. 

Wild  (crjeant  for  the  plaintiff.  Th^  meal  a9  doth  not 
appear  to  the  court,  nor  can  the  court  take  notice  of  it ; 
and  this  writ  is  grounded  upon  an  2&  of  parliament  fubfe- 
quent. 

l^tljng  juftice.  The  intention  of  the  aQ  of  oblivion 
was  to  prevent  new  animofities,  but  for  thofe  things  that 
were  reduced  to  judgment,  it  was  not  intended  that  they 
ihould  be  undone^  and  therefore  an  Audita  ^ereld  doth  not 
lie. 

Twifien  juAice.  It  feems  that  the  defenda&t  hath  waived 
this  exception ;  but  if  he  had  demurred  lipon  the  count  it 
had  been  for  him  without  queftion. 

Wyndham.  The  a£l  of  oblivion  is  moi^e  compreheiifivd 
than  any  courfe  before. 

Hiii  chief  juftice.  The  aft  of  oblivion  only  difcharges 
ids  Of  hoftility,  and  not  judgments  obtained  for  fuch  afts. 
Aod  it  was  adjourned. 

t  - 

G  2  Carpenter 
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0  p  *  Carpenter  v^rfus  Marfhal. 

Attornmcat  T7  JECTIONK  /riifdP  at  the  bar,  cf  a  Icafc  by  PM>/^ 

1  Danv.  Ab.  Jtlj  cJatcd  the  K^thoi  Apfll  1659.  The  defendant  plea^^ 
613.C.  p.1.  Mot  guilty.  The  plaintiflF  made  title,  that  the  land  in 
lUv^'ii!  queftioh  is  dutchy  land  lying  out  of  the  county  palatine, 
I  Sid.  189.  and  there  was  a  leafe  for  years  made  of  it  to  A,  rendering 

I  Kcb-C43,  ,.gpj^  ^^^  (hews  a  grant  of  the  reverfion  the  qth  of  Jac.  to 
Ferrers  and  Phillips  under  the  great  feal,  county  palatine 
feal  and  dutchy  feal,  and  that  Phillips  furvived,  and  the 
rent  was  conftantly  paiH  10  him  during  the  feafe,  which 
ended  in  the  year  1658.  and  fn  the  year  1659.  Phillips  made 
the  leafc  ut  fupra.  The  defendant  (hews  a  patent  8  Car.  i» 
to  him,  reciting  that  former  patent  to  Ferreri  and  Phillips^ 
and  chat  it  was  void,^  becaufe  it  fta(T^d  only  an  intered  \n 
reverfion,  «nd  no  attornment  had,  and  fc  grams  the  rever- 
fion to  the  defendant  ;  anct  this  being  doubtful  whether  the 
former  patent  were  good  to  pafs  the  e(late  without  attorn- 
inent,  and  that  upon  Co,  4.  Infl.  209,  210.  it  was  found 
J^ecially\  the  only  queflion  in  this  cafe  b^ipg.  Whether  at* 
tomment  was  neceflfary  or  not  in  this  tafe. 

Jones  for  the  pla'mtifF.     That  the  grant  is  good  without 
attornment,     i.  Some  things  are  to  l>e  pre  ,  .fed  concern- 
ing the  thrte  fcals  here,  the  feal  of  the  dutchy  is  pleaded^ 
RafloTs  Entries  524,  and  636.     But  by  the  flatuie  of  37' 
/f.  8.  cap.  16.  Lands  lying  out  of  the  county  palatine  (ball 
pafs  under  the  dutchy  feal.     By  the  common  law  lands 
coming  to  the  king  in  his  natural  capacity  participate  of  the 
prerogjitive.  Plow.  213.  a.  and  ^.     And  now  it   is  to  fee  rf 
the  fiatute  of  i   tT.  4*  hath  altered  this;  and  it  feems  it 
hath  not,  the  words  are,  That  the  lands  taliter  &  tali  ma  Jo 
fertra^entur,  (Sc.  fUxtt  pertra^ari  deberent  ft  ad  Culmen  dig-^ 
nit  at  is  Regia  affumpti  fkimme  fmjfemus.     The  ends  of  this 
ftatute  were,  1.  To  prefervc  inheritances.     2.  To  prelerve 
the  reputation :  and  yet  to  more  purpofes  the  lands  partakt 
of  the  prerogative  where  the  ends  are  not  crofTed ;  as  the 
king  within  age  may  grant  them  :  So  to  have  aid,  Plow.> 
Th^T'du'    ^^^'  ^-  before  iflTue  joined,,  Cro.  tliz.  240.     Double  ufur- 
arda^the*  '  Potion  doth  not  put  the  king  out  of  pofleffion  of  a  churcfir 
town  of  Wal-  he  hath  in  the  right  of  his  dutchy.     As  to  livery,  21  E.  4. 
dcij'«cafc.        Q^^  ^   ^Q  ff  g  g  ^^^  rcafoit  of  that  is.  That  it  is  a  pri- 
vilege adherent  to  his  perfon,  and  cannOf  be  feparatedf  a^ 
livery,  tend^  of  a  ring,  demand  of  rent,  £«ff . 
*  Pr  01.         *  ^*  '^  thefe  lands  do  not  pafs  wjthout  attornment,  the 
king  will  be  ia  a  vrorfe  conditioD  than  a  common  perfon, 

for 
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for  a  common  perfon  maj  compel  the  een<int  to  attorn^  but  * 
the  king  cannot ;  for  a  iJw/V/  Jurii  ckmat  doili  not  lie  for 
the  king»  becatire  a  Bne  by  the  king  is  always  by  render, 
6  Gf.  68.  M.  If  a  fine  ht  levied  to  an  ufe,  the  G'jluy  que  Co.7;Rcp.3i. 
afe  (hall  have  the  rent  without  attornment,  4  htji,  210.  It 
is  faid  that  the  tenaot  is  compeiiable  by  KngMHi  writ ;  but 
this  only  forces  the  perfon,  and  imprifons  him,  but  does 
not  pafs  the  land  it  feif.  And  as  to  that  that  is  faid^  that  it 
bath  been  ufcd ;  There  cannot  be  an  ufag«  time  without 
memory,  Cffr.  becaufe  it  begins  fince  t  H,  4.  For  authori- 
ties in  the  cafe,  there  is  Co.  4  Infi.  209.  and  fo  concluded 
fcr  the  plaint iiF. 

Wefim  for  the  defendant.  Att^mm^nt  is  as  tiecefTary  a2i 
livery,  and  no  difference  betwixt  them;  and  fo  are  the 
books  a  I  i.  4.  6q,  2^  ff.  6,  9.  The  reafons  of  aHorn- 
ment  arc,  i.  Notoriety.  2.  EfcQion  of  the  tenant  of  his 
landlord.  Mow  153.  In  Eormie^^  cafe  ;  by  Beaument  attom- 
ment  ought  to  be :  And  the  ftatote  of  2  (^  3  J%7.  i^  Ma- 
rt^, mp,  20.  faith.  That  the  lands  there  annezed  (hal!,pafi 
by  attornment,  He. 

Kefyng  juftice.     No  difference  betwixt  livery  aod  attorn-  * 

meot  in  this  cafe. 

Twifden,  Coke^  when  he  delivers  rhe  opinion  in  i  In/!. 
weB  knew  how  thefe  lands  (hould  pafs  out  of  the  crown, 
being  attorney  general ;  and  it  is  the  conAant  courfe  that  no 
attornment  (hall  be  adjoined.  But  afterwards  it  was  ad- 
judged for  the  plaintiff,  for  they  were  guided  by  precedents ; 
for  Xsoifden  and  WpMam  faid,  That  if  it  were  res  integra 
they  could  not  find  any  reafon  why  attornment  ihould  not  be 
$i  weR  aa  livery  upon  a  feoffment ;  but  becaufe  the  prece- 
deots  are  contrary,  judgment  was  given  for  the  plaintiff. 

Ford  verfus  Wcldenu 

IN  «  prohibition  the  plaintiff  fuggefts,  that  the  defendant  ordinary. 
libeiltd  for  defamation  in  the  court  of  Arches,  and  he  is  >  Keb.  638, 
an  inhabitaiit  within  the  diocefe  of  London^  contra  farmam  ^^'»  ^5*»  ^^^' 
iUNti  23  H.  8.  cap.  9. 

P^ois  for  the  defendant.  That  a  prohibition  (hall  not  go; 
be  eked  CW.  Car.  339.  Gobheth  cafe,  where  a  prohibition 
in  fuch  csfe  was  denied,  becaufe  there  had  been  a  compoii- 
tim  betwixt  the  bMbop  of  London  and  the  archbifhop,  for  \ 

fiieh>  jurifdidtolu^  and  the  archbifhop  doth  not  vifit  in  the  •  p^  q^ 
dioctfe  of  Lofidoniof  that  caufe.  '  ^ 

Kelyng 
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•  Kelyng  juftice.  The  dioccfc  of  London  is  not  within  th€ 
jurifdiftion  of  the  Arches,  but  the  archbiihop  hath  a  pecu* 
Jiar  jurifdi^lion  there,  confiding  of  14  parilhcs,  Co.  13 
Rep.  4.  and  the  mifchief  here  was  intended  to  be  prevented 
by  the  ftatuie;  and  fo  h  Mich,  5  Car,  i.  Cro.  Car,  162. 
CadwaJder  verfus  Bryan^  Hob.  185.  Jones  verfus  Jones  \ 
^nd  therefore  a  prohibition  lies, 

Wyndham.  A  prohibition  doth  not  lie,  becaufe  the 
Arches  4s  within  the  diocefe  of  l,ondon  ;  and  if  there  be  any 
caufe  to  remit  the  jurifdidion  of  the  bifhop  of  London  to 
fhc  Arches y  it  ought  to  be  determined  by  the  civilians,  ac- 
cording to  the  (latiite ;  and  the  compofition  mentioned  in 
Qobbefs  cafe  amounts  to  4  licence* 

Twifden  juftice.  A  prohibition  lies.  Although  there 
was  a  compoOtion  beforet  yet  now  the  ftatute  takes  it  ^i-^-aVy 
find  the  agreement  betwixt  the  ordinaries  cannot  prejuCice 
the  people  for  whom  the  ftatute  was  made  ;  and  as  to  Golf- 
iefs  cafe,  the  reafon  there  is  not  good,  for  the  biftiop  of 
London  cannot  agree  that  the  archbifhop  (hall  not  vifit;  ancf 
^dly^  The  compofition  intended  ought  to  be  pleaded. 

Hide  chief  juftice.  A  prohibition  doth  not  lie  ;  and  he 
affirmed  that  fuch  writ  is  ex  gratia,  and  not  ex  debt  to  Jt^fli;* 
tia ;  but  Kelyng  and  *T*ujifden  pofitively  denied  that ;  and 
becaufp  the  court  was  divided  the  matter  refted  as  before. 

Townfend'j  Cafe. 

MandamTl^      ^  |  ^ H E  mayor  and  commonalty  of  Oxford  return  to  a* 
^Uv  ^^r  Mandamus  to  them  direded,  Thaf  if  any  perfon  bind& 

I  Sid.  107.       himfcif  to  be  an  apprentice,  it  is  by  the  courfe  of  their 
t  Kcb.  458,     corporation  to  be  inrolled,  and  that  the  faid  "Townfend  by 
470,  659.        indenture  obliged  himfelf  to  be  an  apprentice  to  one  Colley, 
by  which  he  covenisDted  that  he  would  not  contraS  matri- 
mony during  his  apprenticeftiip,  and  that  the   faid  inden- 
ture was  inrolled  according  to  the  faid  ufage ;  and  that  the 
faid  Townfend  within  the  6rft  two  year^  of  his  apprentice^ 
(hip  did  marryy  and  after  this  he  ferved  rather  as  a  journey- 
man than  an  apprentice.     And  to  this  return  Holloway  took 
exceptions;    i.  Although  he  covenants  that  he  will  not 
marry,  yet  if  be  marry«  this  is  only  a  breach  of  his  cove- 
riant,  but  not  any  caufe  to  bar  him  of  his  freedom.     2. 
F.  93.      The  return  that  he  *  ferved  rather  as  a  journey-man  than  as 
an  apprentice  is  uncertain  and  not  pofitive;  an4  for  t^is 
caufe  the  writ  of  refiitution  wi&$  awarded. 

Sands'i 
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Sands'j  Cafe. 

TH  E  elded  fon  of  Sir  George  Sands  having  a  wife  dies  AdminUlrar 
inteftate,  and  adminiftraticHi  is  granted  by  the  prero-  ^'**u^„^  ^^, 
gative  court  to  Sir  George  S^ids  as  the  next  of  kin ;  and  407.  p.  i. 
now  the  wife  libels  in  the  ecdefiaftical  court  to  repeal  thefe  >  ^'^  <79> 
letters  of  adminiflration,  and  to  grant  them  to  her ;  and  ^^Keb.  65;, 
Sir  Gt^rge  upon  this  moves  for  a  prohibition  ;  .and  the  court  683. 
granted  ir  ;  and  refolved  b/  the  ftalute  of  21  //.  8.  it  is  in  sSalk.  22. 
tbe  eiediori  of  the'  ordinary  to  grant  adminiflration  to  the 
wife,  or  to  ttie  next  of  folood.     2.  The  father  is  next  of 
blood ;  and  tbe  ^fe  of  my  lord  Brook  cited  in  Ratcliff*s  cafe 
is  not  law.     3.  When  the  ordinary  hath  once  granted  ad- 
miniftrationj  he  cannot  repeal  that,  and  grant  it   to  ano* 
ther,  becaufe  he  bath  executed  his  power.  Cr9^  Car,  49. 
Fothnhit^%  cafe. 

Keys  ver/us  JBraydon.     Error  in  Ireland,  EjeUmenL 

THE    plaimifF  obtains  a  judgment   againfl   his  ownEm»r. 
ejedor,  in  a  cafe  wherejin  infant  was  in  pofTeflion ;  '  ^^-  7o5i 
and  the  party  concerned  in  the  land  brings  a  writ  of  error  in  ^^^'  ^^^' 
tbe  name  of  the  feigned  defendant.     The  plaintiflF  pleads 
in  the  writ  of  error  the  releafe  of  the  defendant ;  and  the 
court  held  fuch  releafe  (hall  not  be  allowed.     And  the  court 
viil  noc  permit  the  party  to  proceed  to  try  the  iflue  if  the 
releafe  be  good  or  not,  becaufe  it  is  to  bar  the  right  of  a 
third  perfon. 

And  Hide  chief  juftice  faid.  That  fuch  releafe  was  offer- 
ed in  C.  B.  in  a  cafe  between  the  lord  Leceijier  and  the 
lady  Holbum,  and  the  court  of  C,  B,  refufed  to  allow  ir. 


HurftV  Cafe.  ♦  p  ^^ 


A  MANDAMUS  was  granted  in  the  cafe  of  Hurji  to  Mandamus. 
reftore  him  to  the  place  of  an  attorney  in  the  town-  ^°|«*  5^- 
court  of  Camierburyy  and  upon  the  return  of  the  writ,  re-  \  Sid[  94, 
Aitntion  was  granted,  becaufe  an  attorney  is  not  fuch  an  1  si. 
oflSce  of  which  the  commiffioners  for  corporations  have  a  *  ^^^\?^^,\ 
power  to  intermeddle.  675. 

Morgan 


Award. 
I  Lev.  iiy, 
I  Sid.  1 80. 
1  |Leb.  (^78. 


FrohibitioD. 
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Morgan  verfus  Man,  * 


DEBT  on  an  obligation.  The  defendant  demands 
oyer  of  the  condition,  which  is  to  perforai  an  awarjl ; 
and  (ben  pleads  NuBumficer*  ArUtrium*  The  plaintiiF  re- 
plies, and  fets  forth  the  award,  and  alSgns  breach  for  aon- 
paymcnt  of  the  money.  The  defendant  rejoins.  That  one 
Anne  CoUins  the  teftatrix  of  the  plaintiff  recovered  againft 
him  on  a  judgment  in  an  adion  of  battery  and  fal^  iA>prir 
fonment,  and  this  judgment  wa$  one  of  the  caufes  fub- 
mitted,  and  the  arbitrators  had  noiic^  of  it,  aild  they  did 
nothing  concerning  ir.  The  plaintiff  furrejoins.  That  the 
award  was  as  well  concerning  that  judgment  is  of  other 
things  betwixt  them  \  fj  hoc  paratus  efi  v^ijicare.  The 
defendant  demurs ;  and  fones  for  the  defendant,  Ueiie  tibo 
plaintiff  ought  to  have  concluded  to  the  country,  and  not 
to  have  faid,  Et  hoe  paratus  eji  verificarey  for  here  is  an  af* 
firmative  and  a  negative,  which  make  a  good  iflue,  which 
i\iay  be  tried. 

nPOVJ  terjeant  for  the  plaintiff,  i.  This  is  aided  upon  a 
general  demurrer,  becaufe  only  matter  of  form.  7,dly^ 
Here  is  a  departure,  becaufe  the  defendant  cannot  rejptn 
concerning  an  award,  when  he  hath  pleaded  before  that 
there  was  no  award ;  and  upon  debate  it  was  refolv^d.  This 
is  a  departure,  and  therefore  adjudged  for  the  plaintiff;  but 
the  faying,  Ei  hoc  paratus  efi  verificarey  where  he  ought  to 
l^ave  concluded  to  the  country,  is  matter  of  {ubftance  ;  but 
for  the  departure  judgment  was  given  for  the  plaintiff. 

^  Wilks  verfus  Ruffel. 

IT  was  moved  for  a  prohibition  to  the  fpiritual  ^u^t. 
The  plaintiff  fuggeils,  that  the  defendant  fiied  him  be-* 
ing  executor,  for  tithes,  and  to  have  double  damages,  which 
doth  not  lie  againft  an  e^t^cutor. 

Kelyng  juftice.  If  by  the  common  law  an  executor  (ball 
not  be  charged,  if  (he  fpmtuar court  will  fue  himij  th^e 
a  prohibition  lies,  becaufe^it  expofes  the  executor  ^o  a  1^^ 
iiapavit\  but  the  reafon  of  Kelyng  was  difallow^dj  and  •'  > 
prt>h"fbition  was  tienied.  Fide  Fitsiherbert^s  Nat.  Br.  iu 
Koll,  I  Fart,  919. 


Term; 
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The  Judges  being 

Sir  Robert  Hide  Chief  Jufticc. 

Sir  Thomas  TwifdePf      1 

.Sir  Wadbe^  W^yndbatfft  V  Jufticf?, 

Sir  >/&»  iffiffig,  J 

ft 

A 

Jj/l^m9r(Uf4mih  Thk  icwi  4icd  Sir  ^Aw^w  ff^id^ 
^it^^  Sprjfant  «  l^v,  who  was  of  Gra/s 
Ihm^  wd  by  birth^  of  the  county  of  Nor^ 
tbmitetUttul. 

THeodorui  Humfiyi  one  of  the  clerks  of  Mr.  Paget^  Cufios 
Brmum  of  this  court,  complained  of  the  faid  Paget  for 
hindering  him  to  take*  Clerks  Tees  due  to  him  for  tran-   ^^^ 
fcriUng  Records  of  Nift  Prius  for  the  Weftcrn  Circuit:  v^!?;!^''^^ 
And  li^  Court  ordered  fagei  to  refund  upon  Account,  ft^' '*''"' 
or  cl(f  t9  |jc  c^i^iUcjI.  : 

It  is  t  Rule  of  this  Court,  That  if  Bail  be  put  in  before 
a  JodgCt  the  Plaintiff  hath  twenty  days  to  accept  or 
diiallov  of  it,  and  after  that  to  file  it  under  the  pain 
of  ten  Shillb^s. 


Wynne  v^ini  l^oyA 

JPNE3  for  ^b^  fi^fendant.    A  ^puchff  may  app^?r  in  Error. 
peribif,  /f//3?.  fwW  %io.  ^T\4  he  msiy  <:omp  in  by  ^^^*^^^' 
a^tpfopj  gratk  v^ith^Oit  %  fummpqs  q4  fVqrr4ifttizaruhmi^Jx<tk\^^ 

Sfuni  M.  3.  7.  i.  pL  a.  Fi^^  Vonch^r  197.  Tm. 
I J  ^.  }.  24.  ^  I .  A  c^p^ion  be^rc  the  time  th^t  it 
o^ght  to^  taKen,  is  gpod  fnougb.  fhit,  135.  Ck&np^r- 
m^*%  caie.  And  after^fu^db  JKc)g(neQt  wgs  affirmed  bv  ^11 
the  jucfgtt,  beoi^fe  it  yrgf  ff fi^Ue4  9  8P(>d  w^^crant  ot  at- 
toipey.     Pojl. 

Bowman 
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•P.  07.  .  *  Bowman  v^rr/^j  Milbankc. 

Devife.  T  yPON  a  fpecial  verdi6t  found,  Wr.  (vi%,)  I  give  dt 

%  Dinv.  Abr.     \_)    to  my  mother^  all  to  my  mother  \  and  refolved  lands  do 

517.  p.  16.       not  pafs  bv  thcTe  words,  by  the  whole  court. 
Eq.   Ab.    aoy.  ^  -  '     ^ 

p.    I.     I  Lev.  130.     I  Sid.  191.     i  Keb.  7151. 

Brocket  in  ringing  was  taken  up  by  the  bell-rope,  and  by 
it  he  was  killed ;  and  now  the  coroner  took  an  inquifitton 
upon  his  death,  and  found  the  bell  to  be  a  Deodand.  And 
Siderfin  for  the  church-wardens  moved,  .That  the  bell  is 
i  not  to  be  a  Deodand ^  becaufe  a  bell  is  already  given  to 
God  and  to  the  church.  And  bells  were  invented  about  the 
year  of  our  Lord  400.  by  PauUnus  a  biHiop  here  ;  and  by 
Hide  chief  juftice,  the  cafe  of  Fitzh.  Corone  389.  of  a 
mill-wheel,  is  not  law.  And  it  was  adjourned.  Fidi 
Stamf.  Placit:  Corone,  lib,  i.  cap,  ii.foL  20.  a.  Fitz* 
Cgrone  405. 


*  P.  98. 
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Tlcadiog. 
I  Sid.  ai$. 
I  Kcb.  759, 
766. 

D)cr  III.  a. 
pi.  14. 
3  Leon.  90, 
119.  Bunny 
verfut  pnony. 
a  Roll.  Rep. 
63.    Cray 
vtr/ms  Gxay. 


Charleton  verfus  Finney. 

IN  debt  upon  an  obligation,  the  condition  was.  That  if 
he  paid  all  fnms  which  fliould  be  expended  about^  fcfr. 
that  then,  tfc.  The  defendant  pleads  that  he  paid  all. 
The  plaintiff  replie^s  he  had  not  paid  all ;  Of  hoc  paratusejf 
verijicare..  The  defendant  demurs  generally,  and  alledged 
for  the  defendant.  That  the  plaintiff  ought  to  have  con- 
cluded torhe  country  in  liis  replication,  becaufe  there  is  A 
affirniativ.:  and  an  negative ;  for  otherwife  there  (hall  never 
be  an-end  of  pleading,  but  it  (hall  be  infinite;  and  fo  is 
Cro/ Car.  164.  Duncomh  verfus  Smith,  and  Teh.  137. 
Alexander  verfus  Lane,  And  of  this  opinion  was  all  the 
courr."  And  Twifden  put  a  difference  when  the  plea  is  in- 
volved, and  when  it  is  direft. 

Leech 
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Leech  2Xkd  five  others  being  oF  the  jury  at  Jujlice-Hall  Jnvc^n. 
in  the  OU-Baily  this  lad  feflions^  refufed  to  find  certain 
Q^ers  guilty  according  to  their  evidence,  and  upon  this 
they  were  bound  to  appear  here  this  firft  day  of  the  term» 
and  they  appeared  accordingly,  and  the  court  direded  an 
inforiDakion  to  be  drawn  againft  them,  and  upon  that  they 
were  fined.  Vide  the  fame  cafe,  3  Leon.  147.  Vide ptjlea 
138.     The  King  againft  fVagftaff. 

*  Note ;  I  H.S.  It  was  laid  to  Empfirfs  charge,  Th^t  he 
being  recorder  of  Coventry^  and  there  fat  with  the  mayor 
and  other  juftfces  of  the  peace  upon  k  fpecial  gaol-delivery 
wicbio  that  city,  on  the  Monday  before  the  feaft  of  St. 
T^MMx  rlie  apoftk,  16  H.   7.     A  prifoner  that  had  been 
iodidcd  of  felony,  for  taking  out  of  a  houfe  in  that  city 
certain  goods  to  the  value  of  20/.  was  arraigned  btfore 
them,  and  becaafe  the  jury  would  not  find  the  fa  id  prifoner 
^iky  for  want  of  fufficient  evidence  (as  they  after  alledged) 
the  CELid  Sir  Richard  Empfon  fuppofing  the  fame  evidence 
*  to  be  fufficient,  caufed  them  to  be  committed  to  ward,  *  P.  qq^ 
wherein  they  remained  four  days  together,  till  they  were 
contented  to  enter  into  bond  in  40/.  a-piece  to  appear  before 
^  king  and  council  15  Hill,  whereupon  they  keeping  their 
(by,  and  appearing  before  the  faid  Sir  Richard  Empfon  and 
other  of  the  king's  council  according  to  their  bonds,  were 
adjudged  to  pay  every  of  theni  8/.  for  a  fine,  and  accord- 
ingly made  payment  thereof,  as  they  were  then  thought 
worthy  fo  to  do.     But  after  at  a  fedions  holden  at  Coventry 
1  H.  8«  an  indidment  was  framed  againft  him  for  this  mat- 
ter, and  thereof  was  found  guilty,   as  if  therein  he  had 
commirted  fome  great  and  heinous  offence  againft  the  king's 
peace,  his  crown  and  dignity.     Hoilinjbed,  part  2.  In  the 
time  of  T  H.  8.  foL  804.  and  foL  1 104.  in  the  cafe  of  Sir 
Nicholas  Thrxkmorton,  i  Mar. 

Nate;  Before  JVeftm.  2.  cap.  30.  Some  juftices  are  faid 
to  role  over  the  recognitors  of  aifize,  and  made  them  give 
A  precife  verdid  without  finding  the  fpecial  matter.  2  Infi. 
421. 


V 


Ttrno, 


j 


♦p. loo,  ♦  Term.  Hill.  i5&  17  Car.  a.  B.  R. 


Adams  verjiis  Tomlinfon. 

Debu  TUDGMENT  was  givan  fcH*  tb«  pifiintiff  in  B*  R*  upm 

*  Dtnv.  Ab.     J    which  tht  defendant  brought  a   writ  of  error  in  tb* 

I^Lc^^  P53      Exchequer-ch*mber»  s^nd  ^ft^r  the  writ  of  ^rrof  i^r^ughti 

I  Sid.  136.       the  pUiniiQ^  in  this  firfl  a^ion  brings  9a  si^iopof  cjfbt  ^^w 

I  Kcb.  ga;.     the  judgment,  ift  which  the  defeij^^nt  pl^«(i#  AW  ^iW  /U- 

rpr^/v    And  r^folverf  the  pifa  b  Oftught ;  for  imwithfUfii* 

ifig  fuch  ft  writ  pf  error  gn  afiioQ  of  d^bi  li^f  upon   cbn 

judgment,  4s  Pyer  jg.  i/wf,  5,  aqd  «,  and  18  5.  4.  7.    But 

B#adl/.  ?o,  ^/.  31.  takei^  ih«*  iliffartiic?»  That  wfcen  ih«  a«- 

tiqn  of  debt  is  t?rwght  befpfc  |h^  writ  of  CfrQ^  the  a^i^ 

a^tlpuft^  gQ(¥|.     {hit  if  «h^  writ  *f  fffPr  is  ficft  broii^ht* 

d^bt  rfp<»  iHH  li#  i  km  'm  ymf>n^  af  4  l^ar^i0m'9  caf^  the 
judges  HeU^  it  wa«  all  IW«  an(|>  ihai  p  writ  of  error  19  W9t 
any  Sifperffplt^  to  an  aQjon  of  ^bl  I  a^d  fhat  notwiilh* 
flariding  tbe  wf  it  pf  i^rror,  thff  bail  nM^y  bring  '»  th»  prilH 

cipal  i9  cfefeharg?  of  i|)^  imi^pam^rs, 

Qerk  v^fus  Molineux. 

Efcapc.  T^  a*  adion  upon  ihe  cafe  for  an  efcape  agatnA  the  flieriff 

3  Dasv.  Ab.     X  of  N^ttiftgkam.     The  ^fen^ant  pleided.  That  Airing 
I  Lev*  Ao      ^^^  ^™^  ^^^  pfifonor  wa»  in  his  cvftody  he  reeeiye^  a  wrt| 
I  Sid.'i69.      ^  privilege  from  tbe  marqucft  of  Newcafik,  recking  that 
r  Keb,  845.     },e  was  a  juftice  of  peace  of  tho  /aid  coiifity,  and  Qfjht 
Rotulommi  and  that  the  faid  prifoner  was  convened  before 
the  juftices  8>  \h^  quafter-feffions,  and  that  by  the  taw  of 
Engknd  the  prifoner  ought  not  to  be  moieded  eundo  fcf  rr- 
deundo  during  the  tia^Q  that  be  had  eaufes  there  dependtng, 
and  commanded  the  (heriff  to  difmifs  him,  which  the  de« 
fendant  accordingly  did.      To  this  plea   the  plaintiff  de- 
murred;   and  it  feemed  an  ill  plea,  becaufe  the  juftioet 
can't  caufe  an  arrefted  perfon  to  be  difmifled.    Fide  BrowL 
♦  P,  I0|.  *  '•  ^-  ^5-  ff^'ffons  againft  the  (heriffs  of  London,  where  the 
court  held,  that  if  a  man  was  arrefted  in  the  face  of  the 
co«iff,   the  court  had  power  to  difcharge  him^   but  not 
otherwife. 

Patrick'/ 
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Patrick'i  Cdfi. 

A  WRIT  of  Mandamus  was  dire3ed  out  of  the  King's  Mandamui. 
Bench  to  Richard  Bryan^  the  fcrtior  fellow  of  ^eefCj  '  ^'  ^5- 
College  m  Camhridgey  lo  admit  and  pro^punce  Simon  Fairick  \  Keb.^189, 
^^refidcnt  of  the  faid  college^  being  DfbiU  mod^  ele^us  pre*  294,  298,  s$i^ 
fident,  orto.lhew  caufe  10  the  contrary.     After  an  iitfn/ ^'°»^5»835- 
and  Phrifs  Rkhard  Bryan  makes  this  return  :  \\t>.  1  b»t  \6j^%s9^* 
Ising  H.  6.  30  Mtriii  26iA  of  his  reign,  by  letters  patent  HoHinglheaa 
under  his  great  feal  of  England,  gave  Trcencc  to  MtO'gat'et  ^>  ^ /^  y>ii 
qoceo  of  Engbmd  h'rs  confort,  that  flie  might  found  a  col-  de  e.  4.  end 
lege  toconfift.of  one  prefident  and  four  fellows  (more  or  leftr^  fffiC$il^i^» 
afrfiie  rtvenuesof  the  faid  college  fliould  happen  to  fallout) 
in  the  univeiitty  of  Cambridge t  and  irfcertains  the  place  ad 
JImdetidum  H  ^rimdum.     Which  prefident  and  fellows  for  the 
ilrot  being,  according  to  fuch  ftatutes  as  the  bifliop  of  Qf" 
^feniryf  John  Somerfith  chancellor  of  the  Exchequer,  and 
others  whilft  they  lived,  or  the  greater  part  of  them  (hould 
live,  ibouM  malus,  (hould  be  governed,  punifhed  and  de<* 
prived.     That  Andrew  Duchet  ihouU  be  the  firft  prefident-^ 
flhd  names  (he  other  four  fellows,  clerks.     Thai  th^  faid 
prefident  and  four  fellows  may  afterwards  admit  more  feN 
laws.     Thai  the  name.of  the  college  fhaH  be  R^ginalef  Col* 
Irgim^  SoH^iS  Margarets  fj  SanUi  Betnardi  in  Unrbefjhate 
Cambrigia.     That   15  April  26  H.  5.  Margaret  founded 
the  college  accordingly,  and  made  the  faid  Ducht  preftd^nt, 
and  the  other  four  fellows,  and  that  they  might  choofe 
others.     The  biflvep  of  Covetitryf  Svmerfetk  and  the  others 
before  appointed,   make  and  ordain  ftatdtes  and  orders; 
amongft  which  they  ordain,  i .  That  the  cellegie  be  dsHtd 
ii§€ftts  CoUegef  and  tbat  in  the  famejie  one  prefident,  whom 
all  others  in  omnibur  Ucitis  ii  honejlif  mtift  obey.     That 
tibere  be  mneteen  fellows,   whereot  every  one  nbuft  take 
holy  orders  within  two  years  after  they  betome  mafters  of 
avir  uatefs  the  prefident  and  greater  part  of  the  fello^i^  (hail 
five  them  longer  time.     2.  That  none  of  the  fell6ws  fow 
ditDordt  and  if  any  be  found  h  doing,  they  injoin  the  (trft 
tiiM  adnoonition  by  the  prefident  or  his  deputy  ;  the  fccond 
time  by  the  prefident  and  two  fellows;  the  third  time  et«- 
iNdfioo.     Asid  if  *  difcord  arife  between  the  prefident  and  #  p^    ^q2, 
the  fellows,  or  any  of  them,  the  prefident  muft  call  the 
MIows  together  three  feveral  tinges  in  three  days  fpace; 
and*  if  they  cannot  compofe  the  dtiTerences,  then  as  well 
tlM  ptrefident  as  the  fellows  ate  bound  to  ftand  to  fhe' award 
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of  thei  chancellor,  and  |]be  greater  part  of  the  prapofiti  of 
the  colleges,  under  pain  of  expulfion.  Th^it  kir.g  Jc.met 
9  Martii  3  jfac,  confirnned  all  former  charters  and  granu  to 
the  univerfity  and  fcholais  of  the  fame.  /\nu  Fartlitr,  that 
the  chancellor  of  the  faid  univerfiiy  for  the  time,  beir.g  (if 
within  the  town  or  fuburbs)  or  in  his  abfence,  the  vice- 
chancellor,  per  Cancellafium  Univerjitatis  pradi^dt  in  ea 
parte  deputat*  Jive  appun^uaf^  (hould  be  ordinary  vifitor 
(where  no  fpecial  viiiior  was  nor  Ihould  be  otherwife  ap- 
pointed) of  all  colleges  and  balls  in  the  faid  univerfity. 
That  no  fpecial  vifitor  is  appointed  of  this  college.  That 
Ht.  Edward  Martin  late  prtfident  died  7  April  14  Car.  2. 
and  that  ever  finc'e  Edward  earl  of  Manchejler  hath  been 
chancellor,  and  out  of  the  town  of  Cambridge  and  fuburbs 
thereof.  That  Dr.  Dillingham  is  his  vice-chancellor.  That 
the  town  and  univerfity  of  Cambridge  are  within  the  dio- 
cefe  of  the  bifliop  of  Ely.  That  at  the  death  of  Dr. 
Martin^  and  ever  fmce,  Mathew  Wren  was  and  hath  been 
bifliop  of  Ely.  That  Simon  Patrick  hath  not  made  his  ap- 
peal to  the  chancellor,  vice-chancellor  or  bifhop,  and  there* 
fore  he  the  faid  Richard  Bryan  cannot  admit  or  pronounce 
the  faid  Simon  Patrick  prefident. 

Mafiers  pro  Patrick.  1  conceive  the  returii  to  be  infuf- 
fcient,  and  the  (latutes  of  the  college  recited  are  not  ma<^ 
terial,  and  the  letters  patent  are  not  well  applied.  1.  It  is 
faid  "That  the  college  is  within  the  diocefe  of  the  bijbop  of  Ely  ; 
but  it  is  not  faid,  T'hat  it  is  within  the  jurifdi^ion  of  the 
bifbop ;  and  it  may  be  within  a  peculiar  of  the  diocefe,  ih 
which  the  bifliop  hath  nothing  to  do.  i  <  A  college  is  a 
temporal  corporation.  Coke  fur  Litt,  250.  a.  Dyer  255.  b. 
Finch.  92.  2.  A  college  is  temporal,  viz.  To  pronounce  him 
prefider^.  Dyer  209.  Deprivation 'is  a  temporal  aS,  Et 
contrariorum  eadem  efi  ratio.  And  it  is  not  requifite  that 
the  prefident  be  in  orders.     44  Aff.  9. 

Obje^.  I'his  college  is  founded  ad  Jludendum  IS  orandum, 
which  implies  that  it  is  fpiritual. 

Refp.  Coke  fur  Lit.  342.  a.  An  hofpital,  though  founded 
ad  orandum,  is  lay,  for  every  one  is  bound  to  pray  ;  and  ad 
Jludendum  doth  not  refer  to  divinity.  And  the  fellows  here 
are  to  enter  into  orders,  but  it  doth  not  here  appear  that  the 
fellows  are  in  orders. 
P.  103-  *  Obje^.  An  impropriation  cannot  be  to  a  lay  corpora* 
tion,  but  it  may  be  to  a  college.  <-^  • 

Refp.  It  may  be  to  a  nunnery,  Plowd.  and  yet  that  is  no 
fpiritual  corporation.  And  this  court  is  the  proper  place 
for  redrefs  and  examioaiibn  of  this  matter^  becaufe  other* 
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wife  bere  would  be  t  falter  of  j^ftice.  Co,  tnft,  4*  7 1 .  And 
here  can  be  no  prejudice  to  any  one  by  allowing  a  Manda^ 
muf ;  for  notwic hftandtng  Aich  a  writ,  the  party  grieved 
may  try  his  rights  viz.  the  party  whom  the  feign ior  tellow 
haih  already  admitted  prefident* 

Authorities  in  the  cafe  are  ihcfe  ;  Fitz.  Affife  150.  8  E4 

3.  69.  9  //.  6.  32.  Dyer  209.  6  H,  7.  14-  In  the  calc  of 
a  free  chapel.  So  in  cafc  of  the  granting  of  letters  of  ad-' 
mimftrat  ion,  Lujkin  verfus  Carver ^  Stile's  Rep.  Ami  in 
cafe  of  the  u(her  of  a  grammar  fchool,  Crayford*^  ca'.e ; 
and  fo  prays  a  Mandamus. 

Brampfim  contra.  This  college  being  founded  for  a  fpi- 
ritual  cno  is,  a  fpiritual  corporetion»  Lintvood  1 1 1,-  £2?  155. 
The  orders  of  the  Carthuftans .  8  Aff,  ^/.  29  W  31.  L.  5  £. 

4.  127.  and  Aden  and  Najbe^%  cafe. 

Jmes  pro  Patrick,  '1  his  return  is  infuffictent,  becaufe  it 
doth  not  contain  an  anfwer  to  the  writ ;  for  the  return  fays 
that  Mr.  Patrick  hath  not  appealed ;  but  (hews  no  caufe 
he  (hould  appeal,  34  H.  6.  41.  but  in  triith,  the  return  is 
to  the  jurifdidion  of  the  court.  1  (hall  confider  the  return 
in  two  points,  i.  As  without  reference  to  the  letters  patent, 
and  2  What  influence  the  letters  patent  have  upon  the 
fame. 

As  t6  the  ijl.  The  king  gives  licence  to  the  queen  to 
cied  a  college  ad  Jludendum  ii  orandum,  and  no  viHtor  is 
appointed  ;  and  whether  there  be  any  remedy  in  this  court  to 
reftratn  a  grievance,  is  the  queilion.     This  court  harh  ju« 
rifdidion  to  reftrain  and  take  cognizance  of  all  mifdcmean* 
on  extrajudicial.  Co.   11.98.  Bagg's  cafe.     i.  If  there  be 
00  remedy  for  this  here,  there  is  remedy  no  where. 
Objf^.  Mr.  Patrick  ought  to  appeal  to  the  vifitor. 
Refp.  It  doth  not  appear  by  this  return  that  there  is  any 
vifitor.     And   r.  The  foundation  doth  not  appoint  any  vifi- 
tor. '  And  !•  The  law  doth  not  app6int  the  founder  to  be 
vifitor;  and  if  it  did,  queen  Margaret  the  foundrefs  here 
was  a  foreigner  and  died  without  iflue  :  And  we  (hall  not 
intend  any  vifitor  when  'tis  not  mentioned,  becaufe  a  return 
ongbt  to  be  certain,  and  is  not  to  be  conftrutd  by  intend- 
ment, for  the  party  cannot  reply  to  it. 
•  Obje£f.    The  ordinary  of  the  diocefe  is  vifitor.  ♦  p.  1Q4, 

Rifp.  I.  There  is  no  authority  in  outlaw  for  that,  in 
cafe  of  a  college.  2.  The  experience  in  tho  univerdty  is 
totally  againft  it ;  for  the  bilhop  appoints  vifitors,  but  not 
the  biihop  of  the  diocefe.  3.  When  the  letters  patent  re- 
cited in  the  return  were  made,  the  law  was  not  fo  taken, 
lor  'tia  added  as  a  ftipp\ement,  who  (hall  vifit.    4.  The 
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Attire  of  tfai^  a^rp6#attofr  doth  not  rflow  thi  bifhopr  ia  \m 
Tifitor f  for  I  tsfke  it  farn  rvite^  thsft  where  the  bead  of  th<l 
^orportfttoli  rs  c6tiftitoted  without  the  coheurrence  of  tbe 
^dtnaryy  there  the  ordinanry  hath  no  jurirdi&tori^  ht  tbs 
corporation  fpiritual  or  temporaK  i.  For  a  fpirittiii  cfiir- 
pbriitiotr^  a'ft'aii  hofpital.  P.  N.  £.  42.  b.  5a.  /V.  In  cafe  of 
a  free  chapel  the  ol-difiary  ftali  fiotttA  per paiath  c^tp^dlefh 
(^  n(fn  petuAidriam.  The  king^'s  chaplaiif  ttiay  be  vifited  aa 
M  priv^ate  perfon^  biiff  not  in  his  politick  capacity  6  H,  7.  7. 
He-cannoi  vifit  a  Chaplain,  becaufe  hC  comes  not  in  by  hia 
ad.  In  cafe  of  a  dean>  in  temps  Ed.  6,  Bf.  Pr^iHuhire  li* 
hi  cafe  of  an*  afbbot,  $  H.  6.  32.  If  he  comes  ih  by  ilec- 
tteti  wichcfut  the  concurrence  of  thfe  ordinary.  2.  For  4 
t^ntporal  corporation,  it  is  plain  ;  and  herC  this  college  is 
not  a  fpiritual  corporation^  becaufe  neither  the  perfoh's  nor 
etrtptoymScnt  are  fpiritual.  The  prefident  is  noi  to  bir  in 
orders  ;  theempi6yn<ent  adjludemhm  IS  orandum  ;-  all  leaf n^ 
Mg ;  i/d  crartdnm.  So  muft  all  lay  profeflions,  hofpitals,  4 
flrivate  fchbOl,  a'  workhoufe  is  ad  opetondum  id  ontnduffi.  It 
fe'  the  dufy  of  every  one. 

A$  to  the  2^9  Left  us  confider  whaft  influences  the  letters 
y^Atent  have  in  this  cafe;  I  cbntdvc  they  alt^r  not  the  nfe. 
I.  Here  are  no  reftridive  or  negative  words,  as  to  the  joi* 
rifdldion,  a$  rn  iQ.  of  pdnrKamenty  or  as  in  the  ^ant  of 
csonufanCc  of  pleas^  hb  ^jfod  rtulks  yujlkiariut  fe  ifitrotmf' 
tdf.  2.  it  doth  nor  appear  that  there  was  any  vifitor  at  rbe 
time  of  the  return.  The  vice-chilncdtor  ought  to  be 
thereunto  appointed;  and  he  doth  not  vifit  quatenus  vide^ 
cbancellofl 

Objeif.  Aprefidenrfliip  of  a  ccllege  is  not  an  office  of  a 
publick  nature. 

Refp.  Bagg\c2tt  IS,  thlt  this  court  hath  <;omifano6  of  all 
\irronjp,  be  they  private  or  pUbTick.  2.  But  then  is  dF  A 
p^Uick  nature  more  than  the  petty  corporation^  in  CbrntOii^ 
or  any  petry  borough; 

And  for  authoritie^r,  there  Was  no  precedent  for  Bdgf^B 
ca(K;  but  the  judgei  finding  the  mtfchief,  did  bat  of  tbb 
fbundtftiofi  of  law  fraitfe  that  writ ;  and'  here  tfai6  p^dent 
cannot  have  an  a(Efe,  and'  therefore  oUght  to  have  this*  writ. 
•P.  Ibjf*  •  //nk*  frticiiok*  ^iierai  cdhtrd.  I  agree  the  pb^Hret  of 
this  court  to  h6  Vtty  ^jjf,  atid  Bagg's  cafe  takeri  cMgtam 
yEri!r^  is  good  law.  But  in  all  cafes  where  the  fbundittloti  of 
rcofpbratkyrt  is'deemdfynttfy  (be  it  lay  of  fpirttuaj)  rbedflT- 
ditiary  is  vifitbr  thi^df.  Liikuoodcitp,  de  Rengi6jts  D%iaklf 
Ferbo  OVdhariUt.  iMUi  piuf  nm  ptieft  fandari  to  mJk  ^»i 
M  pojpt  Bfl^optf  fi  mromm»0,    Aodif  tfit'ordhlkrj^  b 
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tK>t,  then'the  founder  is  viHtor ;  and  if  neither^  then  the 
kii^,  as  fountain  of  authority ;  and  if  fo^  then  the  king 
grants  this  authority  by  his  letters  patent.  A  man  cannot 
refort  to  this  courts  but  either  it  mud  ht  per  faltum  or  per 
graduff  Hob,  223.  Dr.  yames*%  caie,  and  Kennels  cafe.  De- 
privation is  not  qucftionable  here,  and  13  Jac,  Huntley^s 
cafe.  The  confequence  is-  great.  Where  the  founder 
names  a  vifitor  and  prohibits  appeals  from  him,  yet  an  ap* 
peal  from  the  vifitor  is  not  reftfained.  Magdalen  college  in 
Oxford  is  fo  founded,  Abfque  ullo  Appellationis  remedio ;  and 
refolved  inter  Dr.  Pierce  and  Dr.  Tarbury^  fuch  claufe  doth 
not  reArain  an  appeal  from  the  vifitor ;  although  it  was 
there  obje&ed,  that  he  might  come  into  this  court,  but  re- 
folved  he  ought  to  refort  to  the  vifitor,  and  the  words  are 
contrary  to  common  right.  See  the  claufe  of  Omni  appel* 
htiene  remota^  Co.  Inji.  4.  340. 

Raymond  pro  Patricia,  I  (hall  waive  the  exceptions  to  the 
form  of  the  return,  which  is  at  the  bed  but  argumentative} 
and  out  of  which  the  confequence  intended  cannot  without 
much  incenainiy  be  deduced,  to  wit.  That  the  college  is 
wichin  the  jurifdidion  of  the  bifhop  of  £/y,  therefore  not 
within  the  jurifdidion  of  this  court  of  B.  R.  For  a  man  in 
fome  cafes  may  have  redrefs  in  both  jurifdidions  F.  N.  B» 
ji.  i.  He  may  fue  here  and  there  for  a  penfion  ;  and  that  it 
11  within  the  diocefe  of  the  bilhopi  therefore  it  muft  b« 
within  the  jurifdi3ion,  whereas  it  may  be  within  fome 
peculiar.  Such  a  return  by  a  (heriff  hath  been  refolved 
oaught,  as  Phwd.  14.  a,  MonxePs  cafe.  In  Habere  facias 
feijmam  ihe  Qicriff  returns^  that  another  is  tenant  of  the 
liod,  and  fo  he  cannot  give  poflbffion  without  trefpafs,  it  is 
00  good  return.  But  I  (hall  waive  thefe  exceptions,  and 
fpe^L  only  to  the  main  point  intended  in  the  return,  .which 
is  this.  That  this  college  is  within  the  jurifdiSion  of  the 
bifbop  of  £/f,  who  is  proper  ordinary,  and  that  Mr.  Patrick 
iHight  to  apply  h\mfelf  to  the  bi(hop  and  not  to  this  courts 
which  in  Aort  b^  That  the  bi(hop  of  the  diocefe,  where  no 
fpecial  vifitor  is  appointed^  is  de  communi  jure  vifitor  of  col-* 
kgea  in  the  univerfities.  In  examining  of  which  point,  as 
to  oar  cafe,  *  I  (hall  humbly  crave  leave  to  premife  three  #  p^  iqQ^ 
things,  which  I  conceive  will  be  granted  me  on  the  other 
fidet  for  they  are  very  plain. 

I.  Upon  the  whole  record,  upon  view. of  the  writ  and  of 
the  return  thereof  together,  it  doth  rooft  plainly  appear  to 
the  courts  that  theplaintiflF  Mr.  Patrick  is  greatly  injured^ 
•id  that  by  the  defendant*  Mr.  Bryan,  and  fo  deferves  no 
nore  favour  than  a  Tori-fcafor ;  for  the  plaintiff  by  the  writ 
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faggeftsy  §iuod  dcbJto  modo  eh^ut  fuit  Praftdens  ejufdem 
CoUegiiy  y  ih  hcum  Prajidentis  Collegri  pradi^i  admitti  fe 
oitulerit ;  and  that  notwrthfi  ding,  Richard  Bryan  the  de- 
fendant being  feignior  ftllow,  y  cut  pertinet  Praftdmtem  fie 
ele£lum  pronunciarcy  If  perfonam  fie  ele^atn  admittere,  ijf 
facere  ele^um  Prafidentem  jurari  &?  coram  comftmnitatf  Co/- 
hgii  in  CapeVa  ejufdem  ad  menfam  Domini  perfonaliter  prafen* 
*  iari^  pradi^um  ihe  plaintifl:'  in  Praftdentew  admittere  renuit^ 

The  defendant  returns.  The  foundation  of  ihe  college,  and 
fome  certain  (latutes  (fo  nnany  as  he  thinks  make  for  his 
torn)  the  letters  patent,  and  that  the  college  is  wkhin  the 
diocefe  of  the  bifhop  of  £/j,  tfr.  and'  fo  he  cannot  admit 
him ;  but  not  one  word  that  the  plaintiff  was  not  dulj 
eleded,  nor  that  Mr.  Bryan  is  not  the  perfon  that  binders 
the  plaintiff's  admiitince,  both  whkh  by  filence  are  agreed 
unto  by  Mr.  Bryan;  but  that  the  plaintiff  hath  not  taken  a 
i'ight  courfe. 

2.  That  the  letters  patent  as  to  the  matter  in  (^ueftion 
are  of  no  concernment :  i .  Becaufe  they  are  not  reftridive^ 
to  as  none  other  ihiifl  vifit  but  the  chancellor  or  vice-chan- 
cellor. 2.  Becaufe  the  vice-chancellor  muft  be  in  eaparU 
depuiat*  five  appun^uat*^  which  is  not  here  adedged  to  be 
done  :  So  that  they  make  nothing  in  this  cafe,  and  this  be- 
ing obferved  already,  I  (hali  fpeak  no  more  to  them* 

3.  That  (contrary  to  ^hat  hath  been  by  the  way  al- 
tedged,  but  not  proved  on  the  other  fide)  every  eleemofy- 
tiary  foundation  is  not  vifitable  by  the  ordinary  ;  'tis  faid^ 
8  AJf*  pi  31.  That  the  ordinary  (hall  not  vifit  but  where 
lie  hath  ihflitution  and  mdudion  ;  and  with  that  agrees  the 
opinion  of  Ktbk^  Hill  6  H.  7.  14.  pi  2.  But  admit  that 
the  ordinary  may  vifit  where  he  hath  not  indudion,  yet  his 
power  fhall  not  extend  to  all  eleemofynary  foundations  ;  for 
Regifi.  Orig.  35.  a.  A  prohibition  is  to  an  officer  of  the 
court  of  Canterhttry  and  his  commiflary  for  the  holding  plea 
concerning  the  grammar  fchpol  of  Femedon^  in  a  fuit  be- 
tween the  abbot   and  cohvent  of  Battel  and  JViltiam  Pipod, 

•  P#  loy.  Rfgifl'  4^»  O'  Another  prohibition  *  to  the  archdeacon  of 
Tauntcn  for  holding  plea  concerning  an  hofpital,  and  jet 
nothing  can  be  more  eleemofynary  than  fchools  and  hofpi- 
tals.  And  could  the  ordinary  by  the  common  law  have 
VHited  all  foundations  eleemofynary^  the  flatote  of  2  H.  5. 
cap,  1  had  been  to  no  purpofe,  which  doth  enable  the  ordi- 
nary to  corred;  the  abufe  of  lay-hofpitals  ereded  for  the 
purpofes  therein  mentioned.  So  that  I  do  conceive,  as  it 
is  of  hofpitals,  fo  of  all  other  eleemofynary  foundattom, 
and  without  fpecial  vifitors.  8  AJf.  pi  29.  and  Coke  I  10. 
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31,  A.  If  the  bofpital  be  fpirirual,  the  bi(hop  (hall  vi(it ; 
if  lay,,  the  patron :  for  (o  the  writ  in  the  Regijler  before 
cited  i^fol»  41-  Teium  in  tempcraUbut  fundatum  exijlit. 
And  ihe  AatuCe  De  circumfpe^e  agaiis,  13  E.  i.  Epifcopus 
tnuat  piadtum  in  Curia  Chrijlianitatis  de  its  qua  mere  funt 
fpiritualia.  And  Uttwood  53.  expounding  what  are  Meri 
Spiritualia^  fays,  ^/ir  non  habcnt  mixturam  tempora/ium. 
^nd  if  there  be  no  viiirorsfpecially  appointed,  then  in  com- 
ipon  reafon,  and  according  to  the  rule  of  law,  Ne  deficeret 
^uJlitiUt  the  king.  So  that  now,  whether  this  college  upon 
the  whole  record  be  of  a  lay  or  fpi ritual  foundation,  is  the 
qudlion:  for  if  ii  be  fpirltual,  then  I  mud  acknowledge 
the  bilhop  of  Ely  (admitting  the  court  (hall  intend  its  being 
within  the  compa^fs  of  his  diocefe  to  be  within  his  jurifdic- 
lion)  in  all  things  fpiritual  ought  to  vifit ;  but  if  it  prove  a. 
Uy  corporation,  then  I  conceive  the  king  is  to  vifit,  for  no 
founder  appears,  Ne  Cur/it  Regis  deficerent  in  Jujlitia  exhi^ 
beada^  Co.  Infl.  4.  213.  And  I  do  conceive  this  college,  as 
it  is  here  delcribed,  to  be  of  a  temporal  and  lay  founda- 
tion, la  the  proof  whereof  I  (hall  make  no  difference  be- 
tween it  and  other  colleges  of  the  univerflties ;  for  if  any 
diflference,  it  will  be  00  my  Tide,  the  foundations  of  other 
colicges  being  more  fpiritual  than  this. 

I.  FroiD  the  end  and  purpofe  of  its  foundation,  viz.  if^Bodin.  deRep. 
ftudendum  (^  trandum.     i.  Ad  fiudendum,  which  may  be,  1. 3- <:•  7*  ^'^ 
aod  by  experience  we  fee  hath  always  been  humane  learn-  ^^f^/^j^^ 
ing  principally,  v/z.  logick,  philofophy,  mathematicks,  i^c/eijeTTtnty 
And  the  conftant  pradice  founded  upon  the  opinions  of  '•  5-  c-  3* 
learned  men  concomitant  with   pradice.     Camden   in  bis^^*^    „j 
BriiamiiM  381.  defcribing  the  univerfity  of  Oxford^  fays.  Clergy  Syno- 
That  ih^  places  of  learning  were  in  old  time  called  Stvdia,  "y™»  ?«^**- 
for  that  they  were  defigned  pro  bonarum  Uterarum  Jludiojis ;  ^j  Flet.*c%.  • 
and  in  his  defcription  of  Cambridge^  having  repeated  all  the  pag.  S4i»  S4«. 
coU^get  in  that  univerfity,  amongft  which  he  names  this  of 
^Mii*S9  fpeaking  in  commendation  of   this  univerfuy,  / 
w/Zi  fays  he,  *  let  pafs  tittk  monajleries  and  religious  hwfes.  ♦  P,    108. 
So  that  he  makes  a  plain  diftinSion  between  the  colleges  in 
tbc  univerfity  and  religious  houfes.     And  Stow  in  reckoning 
ap  all  the  colleges  of  both  univerflties  and  their  foundation^ 
joL  450»  iie.  (hewing  fome  originally  founded   for  gram- 
mar, others  for  logick,  others  for  other  fciences,  reckons 
none  of  them  barely  for  ecclefiafiical  matters.  LmtvW  155. 
K\  Cap.  De  Magiftris^  fays,  A  college  is  only  Habitaculum 
ScJUmiuMi  and  161.  G^.  De  Hareticis,  Verb,  Ipfius  loci^ 
where  treating  0/  the  juriCdtdion  of  the  ordinary  in  puni(h- 
iog  herettcksy  f^ts.  this  queftion:  What  if- the  place  be 

lEI  2  Non 
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*  fJm  hahens  Ecckfiam  ParocKakm^  qui  eft  hcus  Religiojiif,  vet 

Collegium,  aBi^e  locuf  qui  mm  fubeft  Ecclefia  Parocfuali  f  So 
that  Collegium  (which  i  lake  to  be  tn  the  univerfity)  is  a 
[iitsce  diftind  from  Locus  ReHgiofus.  And  in  truth,  jf  we 
obferve  the  fourrdation  of  all  religious  and  ecclefiaftical  cor- 
l^orations  and  focieties»  not  one  was  ever  feen  whofe  end 
was  Ad  ftudendum.  l*heir  defign  was  either  to  pray  pro  ani^ 
tnabuf,  or  to  obferve  fuch  and  fuch  canonical  hours,  accord- 
ing to  fuch  and  fuch  an  order,  their  mattins,  vefpers,  com- 
pline and  other  divine  offices  tending  to  divine  worihip, 
which  was  already  by  the  church  prepared  to  their  hands, 
dnd  fuch  as  men  of  Irrtle  or  no  learning  might  perform. 
They  might  contemplate  upon  what  was  already  invented 
and  ftudied,  and  agreed  on  to  their  hands,  but  not  excogi- 
tate new  matters  in  religion.  They  went  on  in  a  circle, 
iind  where  they  left  off  at  night,  they  began  the  next  morn- 
ing. They  were  not  injoined  AJ  ftudendum,  but  Ad  cek' 
Brandum  divina.  True  it  is,  fome  members  of  fuch  foun- 
dations have  been  {ludents,  and  have  profited  in  arts,  anil 
have  written  learned  trads,  but  they  were  not  injoined  ta 
do  fo ;  for  ^is  not  ftudy,  but  Celehratio  divinorum  makes  an 
ecclefiadical  corporat,ion.  For  iuppofe  a  man  (hould  ered 
a  fociety,  and  dired  that  it  fhotrld  be  to  (ludy  the  fchooU 
men  or  the  fathers,  to  enable  them  in  the  polemical  parts 
of  theology,  or  to  paraphrafe  or  make  a  comment  upon  the 
bible,  as  the  Schola  Cmimbricenfts  did  upon  Ariftotle,  this 
would  not  be  a  fpiritual  corporation  ;  for  that  the  fpirituaU 
f y  contifts  in  celebrando  divina  £^  fungendo  divinis  officiis,  and 
not  in  ftudendo,  2.  Ad  orandum  is  no  more  than  what  is 
implied,  for  with  all  (Indies  that  muft  be  concomitant.  A 
lawyer  by  the  lord  Coke*s  rule  of  ^uatuor  orabis  may  be  aa 
well  an  ecclefiaftical  perfon,  if  Ad  orandtm  (liould  make  him 
etclefiaffical.  I  may  fay  of  this  word  Ad  orandum,  as  Lind^ 
*  P.  109.  wood  expounds  the  words  *  of  Circumfpe^e  agatit,  De  mor^ 
tali  peccato.  i.  fays  he,  Non  intelligas  de  omni  peccato  mart  alt  ^ 
fed  de  tali  cujus  panitio  de  fui  ncturd  fpe^at  ad  firum  Ecele* 
Jfafticum\  for  if  the  church  (hould  take  conufance  i&  ra^ 
tione  cujuflibet  peccati  mortalis  periret  temporalis  glaiii  jurif^ 
di^iOi 
tal 

vould  tiiake  a  corporation  fpiritual,  none  almoft  of  thofe, 
wh?ch  are  out  of  doubt  lay  hofpitals,  but  in  their  creation 
v^ould  be  fpiritual.  Nay  in  jPi/'s  awl  James^  cafe.  Hob* 
Y2 1. Prayer  for  fouls  was  injoined,  and  yet  the  hofpital 
was  lay.  And  denomination  is  from  the  greater  part  of  the 
irtiploymeot,  vItL  If  it  be  to  celebrate  in  Ecclejiaftidip  'tis 

that 


i^io,  for  that  every  evil  a3  would  have  fomethingof  mor- 
al fin  in  it.     So  if  the  injundion  of  faying  one's  prayers 
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that  makes  an  ecdcfiaftical  perfon.  They  were  Divtm 
maficip*  Jervith^  and  did  Deo  fervire.  As  to  the  objedioiiy 
that  the  fellows  are  here  injoined  to  be  in  orders^  it  hath 
been  aofwered :  i.  The  president  is  not  injoined.  2.  They 
may  be  difpenfed  with  aoiongfl  themfelves. 

2.  From  the  ufe.  i.  How  they  are.ufed  in  the  com.- 
monweahh.  2.^hat  ads  they  do  not  compatible  with  a 
fpiritual  corporation.     To  the  i^?,  8  AJf.  pi  29.  A  fpiri- 

lual  corporation  is  not  chargeable  with  iubfuiies,  nor  taxed         , 
amongft  the  laity.     Now  a  college  in  the  i^nlverfity  is  To 
taxed  in  every  ad  for  fubfidy,  as  we  may  fee  2 1  Jac,  3  Car.  Rpy  poet  cre- 
I.  and  the  laff  ad  for  fubfidies,  15  Car.  2.  only  there  is  a  atcDoaorr  in 
provifo  to  difpenfc  with  their  payment.     2.  The  univcrfity  {JI'^hoJ;  j^**** 
fends  burgefles  to  the  parliament,  which  they  could  not  do  c.  i.  pag.  394, 
if  they  were  a  fpiritual  corporatipn^  Et  eadem  ejl  ratio  partis  ^^^^  ^^ 
H  toiiust  ir  the  whole  he  lay,  the  elTeniial  parts  cannot  be  (^^.^^  '  **^* 
fpiritoal. 

3.  From  their  conftant  application  to  the  temporal  power 
upon  all  occi^qs  of  grievances  amongft  them,  and  the 
balkii^  the  bi(hop  of  the  diocefe.  l.inwood  foL  155*  cap. 
Di  M^firis.  When  books  of  JVickcUff  yipTt  fpread 
abroad,  and  others  pretended  to  expound  the  fcrtptures,  ^ 
canon  was  made,  that  none  (hould  do  fo,  but  by  licence 
from  twelve  of  either  of  the  univerGties,  to  be  .allowed  by 
the  archbiihop  of  Canterbury y  not  the  Ipifhop  of  Ely^  or  of 
the  diocefe.  5  E.  2.  M.  8.  Riley  533.  O^ie  Roger  B^keton, 
having  adefire  to  take  his  degree  in  the  unlve'rfity,  was  de« 
Qied,  and  thereupon  he  brought  his  Mandamus  direded  to 
the  chancellor  and  mafters  of  the  uniy.erfity.  Tejie  Rege 
28  die  Martii  al  Tprk.  Riley  $34.  In  the  fame  year  the 
nniverfity  thought  themfelves  ib' far  from  being  a  fpiritual 
corporation,^  that  they  excluded  certain  fcholars  who  were  of  ♦  p.  no, 
the  order  of  the  predicants,  aiid  cjenied  them  any  privilege 

of  the  univerfity,  and  thereupon  thele  fcholars  (waiving  the   - 
bifbop  of  the  diocefe)  apply  thecnfelves  to  the  king,  and  ob- 
tain a  Mandamus  direded  to  the  chancellor^  Regentibus  if 
nmf  Regentibus  of  the  univerfity,  commanding  them  to  allow 
the  complainants  the  privileges  by  them  challenged.   Tejte 
^V*  J?9  Martii  6  E.  \.     Co.  2  Injl  640.     Rex  non  intro- 
mtiii  Ji  de  his  qua  fpeflant  ad  forum  Ecckfsajlicumy  proje" 
fuiur  coram  Ordinario  jus  fuum.     Riley  601.  ClauJ^.  19  /J.  Teftc  Rcg«, 
a.  Af.  24.     Robert  Licklade,  a  fcholar  \n  Oxford  for  main-  «8  J^*»- 
taining  lolardy  was  complained  of,  and  the  univerfity  was 
nemifs  in  punifliing  him ;  the  bifhop  takes  not  upon  him  ju- 
riCdifiion  though  in  a  caufe  of  herefy,  but  the  kiiig  direds 
hu  writ  to  the  chancellor  of  the  univerfity  to  remove  him: 

'       ••  in 
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In  which  writ  the  words  are  very  remarkable.  That  thii 
Lichlade  did  publicare^  communicare  £«f  docere  opimonei  fufa- 
riasg  ac  conchijiones  deteJiabiUs  in  fidei  Catholics  lajionem^  & 
Umverjitatis  pradi^a  fuhverjtmen^^  niji  braciio  Regia  Ma" 
jejl^is  (not  the  vifitation  of  the  ordinary)  citiUs  rejifiatur\ 
and  then  commands  that  they  (hall  examine  p^r  Inqutjitimem 
vel  alio  modo  legitimo  Ji  ipfum  talem  inveniri  cmtigerit :  Per 
Jnquijitionem  according  to  the  common  law,  and  not  by  ec- 
cicfiadical  procefs.  50  E,  3.  pars  %,  membrana  8.  Joki 
fVohertonh  cafe.  A  Mandamus  to  reftore  a  fellow  in  Cam- 
bridge,  who  was  turned  out  of  the  univerfity ;  and  F.  Co* 
rody  6.  the  very  fending  the  writ  (hewed  a  right  to  the  ju- 
rifdidion  till  the  contrary  be  (hewed.  2 1  £.  i .  C,  B,  Rot.. 
318.  March  181.  Habeas  Corpus  for  a  fcholar  imprifoneil 
by  the  vi(:e-cbanceIlor9  no  application  to  the  bi(hop«  which 
had  been  proper,  if  oppreflTed  by  falfe  accufation  for  herefy^ 
(!ff.  All  which  precedents  (hew  that  the  colleges  were  <^ 
temporal  conufance,  or,at  leaft  not  fubjed  to  the  vifitation 
of  the  ordinary.  5  Mar.  A  commiHion  {(Tued  to  viHt  the 
univer(ity  of  Cambridge,  amongft  which  vi(itors  were  forofe 
bi(hop$,  vi%.  Chefier  and  Chicefier,  but  the  bi(hop  of  th 
was  none.  The  letters  patent  in  the  return  do  imply  tfatt 
the  bi(hop  had  nothing  to  do  with  this  matter. 

I  will  not  repeat  the  anfwers  which  have  been  nude  to 
the  objedipns,  as  i^,  That  an  impropriation  may  be  to  % 
pdnTquc" '"    college,  which  lyi,  hath  not  been  refolved  \  for  none  havd 
poet.  fo  bee;i.     All  the  impropriations  they  now  haye  being  here- 

.  tofore  impropriated  to  religious  houfes  before  the  diflfolo- 
tion.  2.  It  was  not  refolved,  whether  an  appropriatioh 
*  P.  III.  ^^^  "^^  be  to  a  lay  *  corporation,  ther€  being  ho  judgment 
in  Alden  and  TothiPs  cafe.  %.  That  the  a3  to  be  done  is 
temporal,  ajid  no  more  than  the  writ  De  admUendo  Clerico, 
F.  N,  B.  38.  and  indu3ion  is  a  temporal  thing.  8  Jac,  Bulftr. 
/.I.I  79.  Holth  cafe.  And  an  adion  lies  againft  the  arch- 
deacon for  not  inducing,  F.  N.  B.  47  i?.  3.  51.  b.  and  then 
Cote  fur  Lit,  96.  b.  If  there  be  remedy  in  foro  fdecviari^ 
then  none  in  EccUfiaJiico.  As  for  Dr.  Lewes^s  cafe  it  ^a« 
not  refolved  judicially,  and  if  it  had,  this  point  was  not  in 
qut  Aion.  As  for  Dr.  Widdrington^i  cafe,  I  conceive  though 
the  concludon  of  that  cafe  do  nor,  yet  the  reafon  given  dt 
the  court  upon  granting  the  Mandamus  will  make  for  me) 
for  then  the  writ  was  oppofed  with  the  argumentf  that 
there  were  fpecial  vifitors,  the  court  ruled,  that  a  writ 
Aould  go,  becaufe  it  appeared  not  to  them  till  the  return^ 
that  there  were  fuch.  So  that  they  took  00  notice  that  tte 
bi(bop  (boutd  vifit ;  who  is  notorious. 

As 


M.  34  H.  €. 

14.  b.j)1. 17. 
Expreife  in  le 
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As  for  precedents,  Hoo,  270.  tantum  hahent  de  lege^  quan-  L.  $  E.  4.  m. 
tumhahmi  de  Juftitm,  and  they  are  built  upon  reafon  and  ^^^^^f^'** 
juftice;  now  tfaou^  I  am  not  able  to  produce  any  other  ^xU^^ru 
prccedenlSy  than  what  I  have  before  mentioned;    /et   {^^Uratux^  Dyer 
iMtth  been  by  tboTe  wl^>  have  argued  on  my  fide  alieatfy  ob-  ^^^'  *  ^**  '^* 
fenrcd)  there  ia  as  much  reafon  for  this  writ  (if  not  much 
more)  as  to  fwear  a  town-clerk,  churcliwarden,  conilable, 
mayor  or  head  of  fome  corporation  ;  nay  for  a  fcavenger, 
to  conmiaod  him  to  take  upon  him  that  office.  Mich,  1652. 
The  cafe  of  the  inhal^itants  of  CUrkenweU  and  in   Bagg^^ 
cafe^  and  4  /ii/?.  71.  In  any  cafe  where' there  is  nppreij^oo, 
which  I  conceive  extends  to  this  cafe,  it  appearing  to  the 
court  that  my  client  hath  right  to  this  place,  but  held  oot 
by  a  dilatory  return.     Laflly,  This  writ  will  oot  conclode 
the  right  of  either  party ;  but  duly  eleSed  or  not  eleded 
will  be  tried  in  an  affize,  or  other  adion,  as  in  the  cafe  of 
|he  abbot  of  Fmmimnf  9  //.  6.  32.  h^     And  this  very  argu- 
ment wras  prevalent  with  ^Sr^r^  chief  juftijce  in  6  //.  7.   14. 
where  the  cafe  was,  A  free-chapel  was  annexed  by  licence  to 
Magdrfen  college  in  Oxford^  the  mafler  avows  for  rent  by 
the  name  of  mafter  of  the  college  and  Cujlos  Capelltt ;  and 
k  was  objeded,  that  whereas  ft  was  fet  forth,  that  the 
union  was  by  the  licence  of  the  ordinary,  ir  did  not  appetir 
whether  the  ordinary  had  any  jurifdidioh  or  no ;  and  no 
resolution  as  to  that  point :  But  ruled  by  Bryan  that  it  was 
all  one  to  ihe  tenant,  whether  it  was  a  free  chapel  or  vifita- 
Ue;  for  the  rent  was  due,  and  no  prejudice  could  be  to  the 
tenant  hy  determining  either  way.     The  prejudice  was  the 
thing  confidered  *  by  the  court.     So  here  no  prejudice  in  #  p^    I12« 
granting,  but  much  by  not  granting;  and  fo  I  pray  the  writ 
to  fw^ar  Mr.  Patrick. 

Baldwin  contra.  There  are  4  things  inqiiirable  in  this 
cafe,  I.  Whether  this  college  be  a  fpiritual  or  a  temporal 
foundation.  2.  Whether  by  this  return  it  appears,  that 
there  are  any  fpecial  vifitors  for  this  college.  3.  Whether 
this  court  may  intermeddle  with  the  governmcnc  of  the  col- 
lege. 4.  Admitting  it  may,  whether  it  miy  do  it  p:r 
TtskuMf  or  whether  Mr.  Patrick  ought  not  firil  to  have  ap- 
pealed to  the  biihop.  i.  'Tis  a  fpiriuial  foundation,  the 
fidlows  arc  called  clerks,  and  (ergo)  ihcir  (Indy  is  theology, 
and  the  ftatutes  of  the  college  are.  That  tltey  mud  enter 
into  orders,  and  every  college  is  of  a  fpiritual  foundation. 
I.  From  the  end,  for  the  advancement  of  learning,  1 1  H. 
4^.  j^J.ferTh'ming.  A  grammar  fchool  '.s  fpiritual.  >)e/d. 
J£fi»  de  Difines,  I2I«  Hofpitalers  aiul  te^iplers  are  reli- 
•giottSy  and  ^et  no  part  of  the  clergy.  Linvjood  de  Religiojis 

118. 
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118.  2.  Colleges  are  governed  as  other  cdrleliafttcal  cott 
porattons.  8  Aff.pL  299  and  31.  3.  A  thing  of  an  eccle-^ 
fiaftical  Qature  may  be  annexed  to  a  college.  6  Jf.  7.  ij. 
10  H.  7.  19.  II  H.  6.  26,  and  27.  Go.  Lib,  5,  10% 
Cm^/scafe.  7  £.  3.  ^.  Intpedit  19.  Dyer  2^^.  Aikift 
ClerJCs  caft.  2.  It  appears  there  arc  no  vifitofs.  3.  Thia 
court  cannot  intermeddle,  i .  Becaufc  a  college  is  a  fpiri- 
tual  foundation,  and  hath  a  proper  vifitor.  SpelmatCs  Ghjf. 
verb,  Vijitatorj  T^rin.  13  Car,  i.  Men  verfus  Najb,  Ejefi« 
tnent  or  the  demife  of  Huntley,  The  defendant  gave  in 
evidence  a  deprivation  of  the  leflbr  by  the  high  xommif- 
lioners  ^  but  refoived.  That  if  he  had  b^en  deprived  by  the 
ordinary y  the  court  could  not  have  intermeddled.  2*  Ah 
incomeniertii.  For  if  a  Mandamus  (hould  lie  fpr  puttiiif^  in  a 
tellowy  it  would  lie  for  a  fellow  that  is  turned  out ;  and  fo 
it  would  be  a  charge  to  the  fcholars,  and  it  would  be  againft 
the  dignity  of  this' court  to  take  notice  of  every  trivial  of* 
fence  arifing .  between  the  fcholars  in  the  univerfities.  3. 
This  court  did  never  internfieddle  in  this  kind.  So  Dy^ 
376.  Error  of  a  judgment  in  the  cinque-ports. 

Obje^.    Dyer  209.    Covenyeh  cafe. 

Rejjff.  That  cafe  makes  for  Bryan  my  client. 

Obje^,  Hemh  cafe»  who  was  a  fellow,  and  bad  a  A^atj^ 
damuf  to  tellore  him»  being  turned  out*    '  ' 

Re^.  The  vifitor  of  that  college  was  then  the  archbifliop 
of  Canterbury^  and  that  fee  was  then  vacknt,  iand  fo  thert 
was  no  proper  vifitt)r  in  being.     As  to  Crayfor^%  ciHt^ 
>*  P.    113.  Refp,  ♦  Bfibart  Rep.  \  7.  James* ^  cafe.     The  king  is  foUn* 
tain  of  jiiflice  and  dillributes  it  accordingly.     4.  Admit* 
The  cafe  rs>-     ting  tliat  refbrt  might  be  made  to  this  c6urt,  yet  it  ought 
lemnly  argued  nof  to  hw  bccn  per  fobum,     S  £•  3-     F'i^'  Error.     Curia 
Norton  and       adyifare  vult^  .       . 

Kciliug  for  the 
IfaMJamtu,        Twifden  and  Wyndham  ent. 


»  '.- 


The  King  againji  The  City  of  Canterbury. 

4 

frmicge.  A  N  information   was  exhibited  againft  Jobi  Percivali^ 

'Lev.  159.  £\  Tk>mas  Godfry  and  Wa)ter  Wilford,  Efq;  for  a  riot 
and  affault  by  them  made  upon  one  Baker ^  a  meflfenger  of 
the  king,  at  the  three  Kings  Irin  in  Canterbury.  To  which 
the  defendants  pleaded  Not  guilty,  and  a  Venire  facias  if- 
fued  to  the  (heriif  of  the  city  of  Canterbury  (which  is  a 
county  of  it  felf)  and  the  (heriflF  returned  a  Venire  foH 
duadeeim^  iSc.     Then  tbert  went  out  a  Dijlringas,  and 

upon 
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that  the  (heriff  returns.  That  the  city  of  Canterbury 
is  an  ancfent  corporation,  fjc.  known  by  fuch  name ;  and  . 
that  by  letters  patent  bearing  date  the  fixth  of  his  r^ign, 
king  Jdmei  granted  to  the  fatd  city,  i^c.  that  they  (hould 
not  be  compelled  to  go  out  of  the  (aid  city  upon  any  caufe 
whatfoever,  ifc.  the  fufficiency  of  which  return  was  very 
much  queftioned  by  the  court. 

fUrdris  counrel  for  the  (heriff,  to  make  tt  good,  argued. 
That  the  grant  of  exemption  is  good  in  point  of  creation, 
for  which  he  cited  li  H.  8.  5.  42  AJf.  pi,  5.  39  £.  3, 
15.  Bat  the  queftion  (he  faid)  would  be.  Whether  the 
words  are  fufficient  in  the  king's  cafe;  and  he  conceived 
they  were,  becaufe  they  are,  that  the  citixens,  ^c,  (hall 
not  be  compelled  to  appear  before  the  king,  or  any  judge 
in  any  jury,  affife,  recognition,  lie  (excepting  high  irea- 
fao,)  and  the  occafion  of  the  granting  this  patent  he  hoped 
wook!  make  it  apparent,  that  it  was  the  king^  intention 
^y  Ihould  be  cKempted ;  for.  23  H.  6.  Exemption  was 
granted  loths  citizens,  and  yet  they  went  out  of  the  city 
to  aflifefy  notwithftanding  the  firft  charter  was  confirmed 
1  £.  4*  But  4  Jac.  a  queftion  arofe  upon  a  claufe  of  this 
chartdr,  when  ope  Robert  Lad  was  indided  for  murder,  and 
it  was  referred  xo  the  lord  chief  juftice  Hohart  and  the 
attorney  general,  and  they  certified  that  the  charter  was  no| 
fofEcient,  becaufe  the  B,  R,  was  not  coroprifed  in  it,  ac- 
cording to  8  H.  6.  21.  21  £.  ^.  64.  II  Co.  Rep.  64. 
Dr.  Pgfler^i  cafe  c^ram  Rege ;  then  comes  this  charter  of 
6  ^ac.  and  if  this  does  not  aid  in  cafes  where  the  king  is 
cov.cerned,  the  patent  will  ftrve  for  nothing,  for  the  *  pre-  ♦  P,  114, 
cecer::  cl':;irters  havp  all  the  other  claufes  included  in  ihem. 
He  cont'elTcd  exemption  did  not  extend  to  the  king,  unlefs 
be  be  iianied,  and  the  words //V^/  tangat  nos,  42  AJf.  pi.  5. 
8  ff.  6.  21.     39  £•  3»  15*     But  here  the  words  are  equi-  * 

vaUnt,  and  that  is  well  enough.  8  H.  6.  19.  Then  as 
to  the  time  of  pleading  this  charter,  it  comes  foon  enough 
npon  the  feturn  of  il»c  Diftringas^  for  it  can't  come  upon 
the  return  of  the  Venire  fac,  becaufe  no  man  is  mentioned 
in  it  till  it  is  returned,  ib  //.  8.  $.  Citizens  (hall  not  have 
advantage  of  a  charter  upon  an  appearance,  but  upon  the 
return.  27  H.  6  5.  34  H.  6.  25.  35  H.  6.  42.  And 
if  the  return  is  naught  an  aftion  will  lie  againfl  the  (heriff, 
becaufe  he  did  not  obey  the  writ  of  allowance,  which  is 
alfo  returned.  2  Infl,  130.  18  H.  8.  5.  22  £.  3.  20« 
Debt  againft  a  Grecian ;  The  defendant  prays  to  be  tried 
per  medietaiim  lingua  upon  the  Diflringas^  and  it  w^s  aU 
Vmt4f  becaufe  it  appeared  upon  the  declaration  he  was  an 
'  alieu. 
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alien.  And  it  differs  from  the  cafe  in  Dyer  357.  Stm^ 
89.  becaufe  there  it  did  not  appear  in  the  declaration  tb 
the  defendant  was  an  alien^  for  which  reafon  he  prayed  tt 
return  might  be  allowed.  But  at  another  day  in  Eafte\ 
Term  1 7  Qnr.  2.  the  court  was  of  opinion  that  the  retai 
was  naught.  \Ji^  Becaufe  the  (heriff  having  returm 
upon  the  Femrejac,  that  there  were  prob$  IS  legakt  hmitu 
and  now  upon  the  Difiringas  returning,  that  they  ougl 
not  to  appear,  ISc.  contradids  himfelf,  an^  is  efiopped  I 
his  firft  return.  2.  The  fheriff  ought  not  to  claim  th 
privilege,  but  every  fingular  perfon  that  is  defirous  to  ha^ 
the  benefit  of  it.  3.  He  ought  to  have  averred  that  the 
are  no  inhabitants  in  the  city  betides  men  of  the  corpor 
tion ;  for  which  reafons  the  return  was  qua(hed,  and  tl 
fheriff  fined  a  hundred  pounds^  and  an  Mas  Difiring 
was  iflued  out* 


Tern 
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Sir  ^{»A«rt  Hn&  Chief  Juftice. 

Sir  Thomas  Tm/dat,     i 

Sir  Wadbmn  Wyndbam^  >  Ji]ftice& 

6ir>^ibif^%j^        J 


Waxd  verfus  Maiiiu' 

rl  kd  idiop  upon  'the  cafe  for  fpeaking  thelje  words  of  Words, 
the  pitintiffy  rou  are  a  baudt  and  I  will  prove  you  a  haud,  '  ^^^*  ^'* 
mi  ym  took  %t.for  a  ckqn  pair  of  fleets  for  two  whores  and  ?  sid!  ui. 
Im  fifKf/.     And  at  another  day^  fbe  is  a  band,  and  I  will  ^  ^;  ^^^* 

Cj  ier  baud,  and  wiU  have  her  carted  for  4|  baud.  Upon 
gniitj  pl^uled,  and  found  for  the  plainti£F  for  all,  and 
iotut  damaiges  given ;  it  was  moved  in  arreft  of  judgment, 
that  the  firft  words  are  nof  adionable;  for  it  is  one  thing 
to  call  another  baud,  and  another  thing  to  fay  (he  keeps  a 
faMdjr-houfe.  But  by  X>^n;  juflice,  an  afiion  lies  for  cal^ 
%  one  baudf  becaufe  a  baud  is  punilhable  in  the  fpiritual 
CQort  by  ecclefiaftical  cenfures ;   but  judgment  wgs  (laid 

twta,  yr. 

The  King  againjl  Middleton. 

TITIDDLETON  was  indidcd  at  Guild  Hall m  London,  Znor. 
jyjL  and  the  feflions  there  were  adjourned  to  the  feffons  J  ^^^'  ^^h 
^Jvjlice-Hall,  and  there  he  was  tried,  and  jud^nent  gi- 
^^  tgainft  htm  for  aflault,  battery  and  wounding  of  J»  S. 
And  now  he  brought  his  writ  of  error,  and  afligned  for  er- 
^1  that  all  the  adjournments  of  the  feffions  are  in  the 
P*^^-tenfe.     But  by  the  court  'tis  the  ufual  courfe  in  in- 
diSmnts,  and  therefore  *  well  enough,  and  all  the  prece-  *  P.  ti6» 
jfats  are  fo,  and  therefore  judgment  was  affirmed. 

WiUtamfOD 
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Williamfon  verfus  Bolton  and  others. 

Coftoin.  TM  trefpafs  and  imprifonment.    The  defendant  jafBfiei 

ai*.  p^V  ihii  London  i'i  an  ancient  city,  Wr.  and  in  it  there  it» 

iLcT.  \6x.       anil  has  been  t::rte  out  of  mind,  a  court  oF  orphans  whidi 

'  K**h*V^        ^^^^  governed  ihem,  and  granted  the   cuftody  of  them  ; 

•68^89$.  '     ^"^  that  there  ir,  And  time  out  of  mind  has  been  fiich  a 

cuftom,  that  ii  ar.y  takes  awav   and  eloigns  an  orphan,  the 

court  may  commit  the  eloigner  to  Newgate  r<ll  he  dtfcoven 

u'hcrc  the  eloignee  is,  and  that  one  Amot  Pain,  a  citizen, 

died  I  yon*  14  Car.  2.  leaving  ifTue  an  infant  named  Hsfj 

of  the  age  of  thirteen  years,  who  was  committed  by  the 

faid  court  to  the  defendant  Bolton,  i^c.  and  that  the  pltin- 

tiff  took  her  away  our  of  the  detendant's  cuftody  and  eloigned 

h^r,  and  that  upon  this  the  defendant  was  fummooed  to  the 

faid  court,  and  appeared,   and   there  refufed  to  dircover 

where  the  infant  was ;  upon  which  the  court  adjudged  that 

he  (houid  he  imprifoned ;  and  this  is  the  fame  imprifoii* 

ment.     To  this  plea  the  plaintiff  demurred.     And  Williams 

for  the  plaintiflF  argued,  i.  That  the  cuflom  of  it  felf  ia 

naught.     2.  That   it  is  not  well  pleaded.     As  to  the  firft, 

Thar  the  cuftody  of  orphans  appertains  to  the  mayor  and 

aldermen,  and  that  they  may  commit  without  fummoni. 

By  Bagg*s  cafe  there  ought  to  be  notice  and  fummoos  to  the 

party.  2  Inft.  46.     2.  There  is  no  lawful  trial  for  the  party 

to  acquit  himfelf,  but  only  the  difcretion  of  the  mayor  anid 

aldermen,  confeffion  of  the  party  and  examination  of  wit- 

neflfes.     3.    The  duration   of  the  tmprifonmenr,   becanfe 

the  party  may  be  innocent  (  and  the  words,  till  ke  he  dif" 

charged  by  due  €ourfe  of  law,  do  not  aid  him,  becaufe  there 

i«  no  remedy  by  Habeas  Corpus  nor  by  appeal.     4.  The 

extent  of  the  cuftom  is  to  all  manner  of  perfons,  and  (b 

may  extend  to  peers,  and  others  not  citizens;  befides  the 

party  has  an  ordinary  remedy,  viz,  Ravijbment  de  Card.  F. 

N.  142.  g. 

Objeff.  The  cuftom  is  confirmed  by  a3  of  parliament. 

Refp.  That  is  of  no  value,  if  the  cuftom  is  unreafimable. 

2  Inji.  142.     Dyer  245.  ^.     22  Car.  i.  B.  R.      EJlwicP$ 

cafe.     As  to  the  fecond,  the  cuflom  is  not  well  pleaded. 

They  ought  to  (hew  how  this  appears  t)iat  he  is  guiltyy 

Specot^i  cafe.     3.  This  cafe  is  out  of  the  cuflom^  becaiife 

•  P.    117.  it  appears  that  *  Mary  Pain  was  not  married  at  the  time 

'  of  the  commitment.    4.  The  cuflom  b  to  have  all  her 

Tw'  ^^'      ^^^^^^  though  it  be  in  anjr  pitrt  of  the  realm^  and  cot  of 

the  liberty  of  the  city. 


r 
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tnU  recorder  contra^  for  the  defendant,  i .  This  crime 
of  eloigDinent  of  a  child  is'in  the  nature  of  a  thr  f  ,  and  he 
called  it  a  plagiary.  As  to  the  2^9  It  is  in  vain  to  plead 
fofflmons  for  him  that  is  prefent  in  court.  A&  to  the  3^^ 
There  is  a  diiFerence  betwixt  a  plea  and  a  return,  for  a 
plet  (hall  be  taken  according  to  common  intendment.  As 
to  the  4th,  Thi^  is  a  court  of  record,  and  a  court  of  the 
city  of  London,  and  grounded  upon  the  cuftom  of  London. 
But,  30.  Andre^%  cafe,  Hoh,  247.  LucV%  cafe. 

As  to  the  \fi  Obje^ion,  Here  is  a  convidion  without 
trial. 

RfJ^.  The  court  bath  no  other  courfe  by  cuftom  than 
examinatioD,  which  (hall  be  intended  legal  examination. 

As  to  the  2d  Obje^ion,  Duration  of  imprifonment,  that 
is  grounded  upon  the  reafon  of  the  common  law,  as  in  a 
Homm  repbgiandof  Reg,  79. 

As  to  the  4/A  Obje^ionf  (viz)  The  extent  of  this  cuf- 
toai  to  peers. 

Rifp.  I.  Peribn  (hMI  be  intended  fuch  which  (hall  be 
fubjcA  to  imprifonment.  2.  Peers  are  not  exempt  from 
cootempcs.     \\  H.  4.  1 5. 

At  fo  the  5M  Obje^ion,  That  there  is  an  ordinary  re« 
medy,  F.  AT.  B.  142. 

RiJ^  this  is  only  for  damages,  but  here  it  is  for  the 
pcrfoo  it  felf. 

As  to  the  6ti  Obji^ion,  He  ought  to  have  (hewn  how 
dus  appears. 

R£fp,  This  appears  upon  examination,  and  the  offence 
sppean,  (viz.)  The  taking  away  the  orphan. 

As  to  the  ^ti  Obje^ion,  That  the  cafe  is  not  made  ac- 
cording to  the  cuftom,  becaufe  it  does  not  appear  that 
Mmj  Pain  was  unmarried. 

lUfp.  Confider  the  time  in  the  plea,  (viz,)  i  Jan. 
14  Car.  2.  Jmoi  the  father  died  leaving  Mary  within  the 
age  of  fourteen,  and  the  twenty-feventh  of  the  fame  month 
the  cu(hxly  was  committed  to  the  defendant,  and  the  twen- 
ty-ninth of  the  fame  month  (he  was  eloigned,  and  (he  (hall 
not  be  intended  to  be  married  without  making  it  appear  ; 
snid  the  plainti(F  ought  to  have  (hewn  this ;  and  the  whole 
coon  was  for  the  defendant ;  and  judgment  was  given  ac- 
cordingly for  the  defendant. 


Amcots 
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♦  p^  jig^  *  AmcotB  ver/us  Amcots. 

^°Fw^  TT^  R  R OR  upon  a  judgment  In  C,  B,  iii  a.  Formedon  in 

77^  P^  3        -C-'  '*««"*'"^«'"-     The  plaintiff  counts  of  a  feoffnKot,  jft 

I  Lev.  163.      //l  8;  by  Alexander  Amcots,  and  makes  title  to  hirofelF;  the 

'  E*^:^i^;      tenant  being  an  infant,  by  guardian  pleads.  That  Jcim  Am^ 

900, 934.        ^0^^  ^ss  feifed  in  fee,  and  prays  that  the  parol  may  demur  ; 

the  guardian  dies,  the  demandant  counter-pleads  the  age» 

and  traverfes  the  feifin  in  fee  and  difcent ;  and  upon  thU 

was. a  fpecial  verdi^;  and  judgment  for  the  demandant; 

the  tenant' brings  a  writ  of  error,  and  afligns  for  error  in^ 

the.  manner  o£  the  judgment,  (viz  J  That  it  is. final  where 

i(  otight  not  to  be  fo. 

Newdigate  ferjeant  for  the  plaintiflF.  In  the  writ  of 
error  the  judgment  ought}  not  to  be  final,  but  only,  a  re- 
fpondes  oujler. 

Here  are  four  things  to  be  premiied.  i>.  That  it  ia  all 
Que  in  a  fpecial  verdiS  as  in  a  general  verdiS.  2.  The 
nature  of  the  plea  is  confiderable.  3.  The  infant  bad  no 
difadyaintagp.  4.  There  is. a  difference  when  there  is  a  de- 
murrer upon  fuch  plea,  and  when  a  fpecial  yerdid,  and 
when  a  demurrer  is  in  the  fame  term,  and  when  in  anoijier 
term.  I .  In  refpe£l  of  the  nature  of  dilatoriea  in  geiimi|» 
\  Inft.  1 34.  In  all  pleas  by  the  teoant»  in  difability*  the 
law  giveth  liberty  to  pray  in  aid  and  voucher.  9  Co.  84^. 
C^^^s  caie.,  In  a  Cejfapit  againft  an  infant,  the  parol 
flull  demur.  2  Inft.  291*  Infancy  is  preferred  beCoire  dower; 
Cm  Jac.  308, 

Obje^,.  Here  is  a.  verdjd. 

Rejp.  It  is  the  fame  as  if  verdid,  and  no.differeocft  10 
r^afon  \  fpr  the  plaintiff  might  have  demurred^  and  a  ile- 
murrer  is  more  tedious  than  ^  verdi^l.  2..  When  it  i8^  aa 
iffue  uppn  a  collateral  point,  the  judgment  flulL  not  be 
final*  but  a  Re/pondes  oufler.  Appeal  iS  £.  3.  Fitzi  Out,'- 
kwry  47.  Bro.  Peremptory.  28  AJJife,  pi.  52.  SAfflfi^ 
pi.  I.  40  4ffj/f».  ff'  *•  ^•5^-4-  90.  Bro.  Ber^mfifory- 
44.  Fifzi.  IJ/ue  14.  Br^.  Peremptory,  6ig,  x  hft.  ]^35. 
Of.  JSn/r/Vi  3ZI. 
Objea.  Delay. 

Refp,  We  muff  dtftinguifh  betweeii  delays,  for  dilatoriea 
are  allowed  in  real  adions.  If  it  be  a  delay  that  an  infiint  (bail 
not  be  prejudiced  but  with  a  contempt,  it  (hall  be  one.  Cro. 
ElfZ'  4(57.  Holford  verfus  Plat,  8  ff.  7.  8.  It  is  error  to  deny 
a  dilatory ;  this  plea  is  not  found  to  be  falfe,  (viz.)  minority. 

Obfea. 
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*  ObjtS.  04  E.  3.  ^6•    Bro.  Peremptory  22.  by  Wilby^  •  P.  i  jo. 
25  £.  3.  80.  /A  2. 

/2//^.  Tbe  reafon  of  that  cafe  is.  If  be  had  been  of  full 
age  it  flibuld  be  peremptory;  but  here  tbe  plea  is  not 
Ufe. 

O^e^.  If  a  denuurrer  in  another  term.  Fitz.  Voucher 
i7aod.ii9b  ... 

Rifp^  It  ia  the  £uiie  reafon,  for  none  ihall  be  prejudiced 
by  the  aA  of  court ;  as  adjournment,  continuance,  (^r. 
Voucher  is  in  flead  of  a  plea  in  bar ;  it  is  not  a  delay  with 
comempt  no  more  than  8  H..  7.  5.  Plow.  364.  Fitz.  Affife^ 
43.  The  delay  is  by  the  demandant  himfeliF,  for  he  im- 
parled four  tenns. 

Objt^.  Latci  177.  CademanUctSc 

Rrfp.  The  condofion  was  not  good ;  the  demandant 
himfelf  prayed  only  that  the  tenant.  Oiall  be  oufted  of  his 
iget  and  therefore  no  other  judgment  (hall  be  given  in-  a 
plea  after  Darrein  Continuance.  Tel,  i8.  Hawkin^s  cafo. 

Joaet  for ''the  defendant.  As  to  the  prayer  of  the  de« 
nMttidanrt  it  is  fo  to  all  pleas  to  the  writ,  quod  breve  caj/i'» 
tier.  It  is  a  general  rule  L.  5  E,  4.  90.  b.  in  every  adion, 
if  iflfue  be. joined  and  found,  it  is  peremptory  for  the  tenant 
or  defendant ;  and  no  difference  betwixt  an  infant  and  ano- 
checy  if  the  books  and  authorities  do  not  contradift  this. 
Ia  tbecufedf  acounterplea  of  a  voucher,  this  is  not  in  na- 
twe  of  a  plea  in  bar,  becaufe  it  is  not  peremptory  after  de« 
inurrer,  before  the  ftatute  of  fVeJIm.  2.  cap.  6.  Excommu* 
meatim,  3  H.  4.  3.  $0  E.  3.  20.  But  thefe  differences 
are  to  be  obTerved,  i.  In  every  dilatory  plea,  after  iflfue 
agaioft  the  tenant,  it  is  peremptory.  2^  Upon  dilatory  de* 
mocrer  tt  is.  not  peremptory  in  one  cafe,  (viz.)  after  the 
Deprrein  Continuance^  L.  5  E.  4.  139.  2  E.  4.  lO.  Teh. 
112.  FiUL.  IJfue  14  and  Age  122.  by  inrpedion  ft'  is  not 
peremptory,  becaufe  by  the  judges.  The  reafon  is.  i. 
Upon  a  verdid  the  delay  is  greater.  2.  The  matter  of 
bA  lies  more  in  the  intelligence. of  the  plaintiff. 

Twtfikn  juftice.    Thts  is  a  ground.   If  a  dilatory  be  v. 

pleaded  and  found  againft  him^   it  is.  peremptory.    A4^ 
jmamatur. 


Priccbard'i 
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•  P.   120. 


Farlitment. 
I  Ley.  16$. 
I  Sid.  14$. 
I  Keb.  87  r, 
184,  887. 


•  Pritchard'j  Cafe. 

TH  E  Houfe  of  Lords  in  parliament  made  an  order 
for  the  apprehending  of  Pritctuard  to  commit  him  to 
prifon.  Before  the  order  executed  the  parliament  was  pro^ 
rogued.  The  ferjeant  at  arms  five  days  after  the  proroga- 
tion of  the  parliament  arrefled  the  faid  Pritchardf  and  bad 
him  in  cuftody,  and  now  he  brings  his  Habeas  Corpus. 

Coleman  for  the  defendant,  i .  The  return  here  is  infuf- 
ficienty  becaufe  it  is  not  (hewn  that  he  was  committed  by 
virtue  of  an  order  of  the  Houfe  of  Lords.  2.  Becaufe  the 
commitnnent  is  not  lawful,  ior  every  prorogation  is  ptafi  a 
new  parliament.  3.  He  is  conupitted  for  not  payntent  of 
fees ;  and  it  doth  not  appear  what. 

Kelyng  juftice:  If  a  man  be  committed  by  parliament 
which  is  prorogued,  the  court  may  bail  him.  Here  the 
return  is  not  fufEcient,  becaufe  no  day  is  mentioned  when 
the  warrant  came  to  the  ferjeant  at  arms»  and  therefore  tbe 
party  ought  to  be  difcharged. 

Wyndham  judice  to  the  fame  intent,  becaufe  it  (hall  be 
prefumed  that  the  party  was  taken  after  the  parliament  pro* 
rogued.  Bro.  Parliament  86.  Kvery  feflions  is  a  new  parKa« 
ment.  i  //.  7.  20.  Flower  dew*  %  cafe.  Judgment  given  in 
parliament  may  be  executed  by  tbe  chancellor  fida  tranfU  in 
remjudicatam, 

Twifden  juftice  accordingly :  Be  tbe  perfon  taken  before 
or  alter  the  parliament  prorogued  he  is  to  be  difcharged. 

Hide  chief  juflice  of  the  fame  opinion.  22  £.  3.  23.  A 
writ  came  to  the  chief  juftice  of  this  court  to  remove  a 
record.     By  the  court  he  was  difcharged. 


Whalcy  ver/us  Anderfon. 
Mich.  14  Car.  2.     Rot.  399. 

rF  ejedment  of  a  demife  from  Springate  and  Stapley.  Ou 
Not  guilty  pleaded,  the  jury  found  a  fpecial  verdift^ 
That  fViUiam  marquefs  of  New-cajlle  being  feifed  in  fee  the 
19/A  of  May  1 6  Car.  i .  demifed  to  More^  Wolrich  and  AUftrj 
for  ninety-nine  years,  upon  condition  to  pay  2500/.  in  tte 
•P.  121.  y***"  *  *  700,  and  200/.  per  ammm  in  the  mean  time ;.  Mom 
dies,  and  tbed  IVolrsch  and  Akjlry  12  Fehr.  17  Oar.  f. 
ailign  to  Warren  and  Lanyon.  Edward  ffialey  purchafes, 
the  reverflon.       Warren  and  'Lanyon  i   November  169^. 

affign 


Trcftlbo. 
1  Sid.  160. 
I  Sjeb.  319, 

«74»  905, 
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afCgn  -to  9ir  <3krZr/  iWarhrd,  and  agree,  that  if  Whaljty 
pay  half  a  year's  intereft  and  principal  upon  the  17M  '9/ 
Thvemh.  then  the  affignee  (hall.be  in  truft  for  him.'  Edward 
WlukyAbih  not  pay  the  principal  in  1658.  by  indenture 
betwixt  Sprmgate^  iir.  for  the  ufe  of  his  daughter  upon 
hiarriage  with  y^Whaltj.     Harbord  ztR^ns  to  Springaie 
in  truft  by  the  dh^fiion  of  Edward  Whciey  to  permit  ^^ 
'WMey  to  take  the  profits  of  aoo/.  per  armumt  the  reoiain- 
der  to  the  wife  for  life,  and  the  refidue  for  the  charges  of 
rhc  tniftcw,  and  afiet  to  Edward  IVhaleif.     The  2500/. 
was  paid  by  Sptingdte  to  Sir  Charles  Harbord ;  the  marriage 
took  ejnped ;  the  bft  indenture  was  not  in  truft  for  Edward      , 
Wkaiej.     The  ^tjtk  of  April  12  Car.  2.  by  the  ad  of  at- 
tainder EAward  Whaiey  was  attainted,  and  all  manors,  &fr. 
of  vhich  he  was'  fe^fed  were'  forfeit ;  and  irpoh  the  whole 
tnttitr.  If  for  the  plaintiff,  lie,  and  the  main  queftion  was. 
If  this  truft  (hall  be  forfeit  to  the  kiAg  by  the  aS  of 
attainder. 

IfdRe/'fdr  the  plaintiff.     The  king  hath  no  title  in  law  to 

thefirlahds.     i.  What  right  or  intereft  Edward  WJudey  bid 

by  ibefe  nideiltures.     2.  What  may  accrue  by  this  foffbi- 

tdre.     As  to  the  i/?.  There  are  three  indentures,  and  fo 

tnany  pf>ete^cesi    1.  A  reYerfion  upon  payment  of  2500/. 

*tx.  Eiiward  Whahj  had  a  contingent  truft  by  the  fecond  in- 

-tteotfire.     3.  The  refidue  of  the  profits  was  to  him<     i. 

He  caiHioc  have  a  right  by  the  redemption,  becaufe  the 

'king  (hlill  not  be  in  a  better  plight  than  Whaley  hinrifelf* 

As  to  the  "ai/,  touching  the  intereft  upon  the  contingent. 

This  is  paffed,  am)  depends  upon  an  a^  to  be  done,  which 

was  not  'd#ne,  (^izj  payment  upon  l^o^etftber  foUowrng. 

The  thif^  lipon  the  third  indenture*     If  by  this  limitation 

of  the  refidde  of  the  profits,  the  king  hath  a  title  to  the 

■lartd?  Aild  ht  conceived  not.     i/?,  The  verdiS  finds  that 

rife  tnill  was  to  fffhn  'Whaley  for  200/.  a  year,  and  to  the 

f  rtiRefes  for  Iheir  expences,  and  then  to  Edward  IVhaley. 

The  jury  doth  not  find  that  any  refidue  remains,  nor  that 

tiie  land  is  of  any  value,  and  then  no  furplus  iball  be  in- 

'  tended.     To  the  %d.  If  the  intereft  of  the  kitrg  ftiall  f^alr 

low  iht  whole  laifd?  And  he  conceived  not.     x.  I  agree, 

chat  10  cafe  of  forfeiture  upon  attainder  the  king  is  intitltid 

to  tierfenal  things  intireiy ;  as  in  the  cafe  of  ah  obligation, 

•ai  hbffe,  JSc.  the  attainder  ^  of  one  jointenant  (hall  forfeit  »  p^    ,2.2* 

all,  but  not  df  things  in  poffefiion,  which  may  be  divitled. 

3  /fj/}.  55.     Chattel  real  in  poffeffion;  arid  Flow.  243. 

iotimates  fo  much,   becaittfe  he  iaftaflces  only  in  intire 

^fti^tds. 

I  Ohjea. 
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Objiff.  Oaroe  HaW^i  cafe,  Leafc  for  years  forfeit  bj  a 
jointcoant. 

Refp.  The  pleadings  of  thit  cafe  (hew  the  cafe  to  be  of 

a  leafe  afTigned  to  baron  and  ieme  after  marriage,  and  fo 

no  moieties  betwixt  them.  /2.  The  reafonof  this  cafe  is 

the  relation  from  the  time  of  the  forfeiture,  which  is  there 

ji  difpofition ;  but  in  cafe  of  jointenancy  the  one  may  graot 

only  a  moiety  ;  but  in  our  cafe  there  is  no  joint tire^  and 

they  cannot  take  the  profits  together ;  but  there  is  a  prior^ 

ity  of  time  between  thenn,  they  may  be  tenants  in  comnaoR 

by  perception  ot  the  p/ofits.     The  words  of  the  a£t  af 

j>arltafn«nt  are.  All  lands,  &c.  of  which  Fidward  Whaley 

.  had  anj  ^ate^  cr  any  in  trujl  for  him,  fball  be  vefled  in  tie 

Jtingf  &c.     But  there  is  alfo  a  faving  to  all  (Irangers  ;  the 

king  (hall  have  tbe  fame  eflate  in  law  as  the  party  bad  id 

equity,  and  hot  more  ;  and  therefore  if  the  truft  had  been 

for  John  for  life^  the  remainder  to  Edward,  the  king  fliatt 

have  only  the  remainder,    and  not  the  poflfeflion.  .Jlefe 

Edward  can  never  have  the  poflelTion  of  the  land.     If  Ed^ 

ward  had  brought  his  Subpctna,  he  (hould  never  have  iHc 

pofleilion,  for  there  are  precedent  eflates ;  but  the  tmftecs 

ihall  deliver  the  forplus  to  Edward.    It  is.  like  to  tbe  ftatute 

of  ufes,  for  this  ftatute  of  attainder  executes  trufls.     If  the 

truft  had  been,  that  the  iruftees  ft)all  permit  the  Cejiuy  que 

Trufl  to  perceive  and  take  fuch  annual  fum,  it  fluU  be 

vefted  in  the  king. 

Bigtand  for  the  defendant.  Confider  the  cafe,  i.  With- 
nut  reference  to  the  deed  of  fetrlement,  and  then  the  cafe 
is,  I.  When  Edward  WhaUi^^WTchzftfi  the  reverfion  he  hath 
a  right  of  jedempttoo.  2.  When  the  mortgage  and  the 
reverfioner  join  in  an  aflignment ;  although  the  money  wtt 
not  paid  at  the  day,  yet  the  truft  j-ernains.  Where  an  ef* 
late  is  once  vefted  in  the  kmg,  nothing  ft)all  deveft  it.  i  Inft. 
1 18.  Op.  Jac,  82.  —  verfus  JVyndham.  Moor  1969.815. 
Palnier\  cafe.  If  the  truft  had  been,  that  Edward  Whaky 
ihall  have  all  the  profits,  then  the  term  it  fdf  ftiall  be  in 
,  tbe  king,  Adam  and  Lambert*  s  cah  \  The  king  ftiatlhave 
all  becaufe  a  mixt  intereft.  P/ow»  423.  Heie  the  kii^hath 
fometbing,  and  if  it  do  not  appear  what  part  he  Oiall.have^ 
he  ftiail  have  all.  ^; 

Wyndhtttn  jufiice.     A  leafe  upon  condition  to  pay  at:  a 
day  to  come,  and  then  the  leflbr  makes  another .  leafe  by 
♦  P„    xa2*^^^PP^W  •  atid  then  procures  another  to  pay  the  money; 
the  leafe  by  eftoppel  ihall  take  place. 
Kelyng  juftice  for  the  plaintiff. 

Twifden  juftice.     The  queftion  is^  If  -the  equity  of  the 

truft 


i» 
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truft  be  forfeit^  «nd  it  feenis  not ;  and  it  was  adjourned ; 
and  after  judgment  was  given  for  the  plaintiff. 

WiUan  verfus  Gill. 

GEORGB  ALLINGTON  makes  his  will,  and  GiU  Prohibitioo. 
ham  and  Denhufft  his  executors;  Denhurfi  makes  hit 
wiU»  and  executors,  and  dies;  Gilham  dies  inteflate,  his 
adminiftrator  fues  the  executor  of  Denkurjl  for  a  legacy 
due  from  Jittngton.     Simffm  moved  for  a  prohibition. 

Twifden  juftice.  Here  by  the  fpiritual  law  the  plaintiff 
may  fue  the  executor  6f  Denhurji  as  executor  de  fin  tort, 

Kefyfig  juflice.  The  executor  of  Denhtrjl  may  be  fued 
•t  executor  of  bis  own  wrong,  but  then  he  cannot  befued 
as  executor  of  Denfmrfi^  but  as  executor  of  Allington. 

Twifden  juftiCe.  In  our  law  it  is  fo ;  but  in  the  ecde- 
f aflica)  law  perhaps  it  is  otherwife. 

Wjniham  juftice  accords  with  Twtfdertf  it  is  more  proper 
for  an  appeal  than  a  prohibition. 

Twi/Xen  accords,    and   a    prohibition  denied  by   three 
igaioft  Kefyng. 

Buck  ver/us  AngcL 


^HE  plaintiff  counts,  that  whereas  he  had  procured  one  AiramDfit. 
^   Woodward  at  the  requeft  of  the  defendant  to  furrendcr  i  Dtnv.  Abr. 
•  Mj,  the  defendant  would  pay,  Wr.  On  Non  Affumpjtt  74^-  "• 
pleaded,  and  verdift  for  the  plaintiff,  it  was  moved  in  ar-  J  sid'aU^ 
ic8  of  judgment,  hecaufe  it  is  not  faid  that  the  defendant  i  Kcb.  87a. 
afliuned  and  promifed.     And  to  Twifden  juftice  it  feemed 
aoi  to  be  a  good  declaration,  and  fo  it  was  ruled  in  the  firft 
cafe  that  he  ever  nio\ed  in  this  court.     But  it  feemed  to 
^Ifug  juftice  to  be  only  nuiter  of  form.     But  judgment 
was  ftayed  until,  Lfc.     .  ■  ^ 

♦  Burton  vnfus  .Rohinfon.  *  P*   124* 

DETINUE  for  a  deed,  and  verdid  for  the  plaintiff,  laqiitry. 
that  the  defendant  detained  the  deed,  and  20/.  da-  |  ^{^^^ 
"^;  and  then  iflued  out  a  Diftringas  to  deliver  the  deed 
^  the  value,  and  after  that  a  writ  of  inquiry  iflued  for  the 
^'oe,  and  found  a  different  value  from  the  firft  verdid'; 
^  it  vas  moved  that  the  laft  damages  found  on  the  writ  of 
iiK|uirj  (hall  ftaod.  Rajt.  Entr.  214,  219.  ///.  Judgment  in 

1 2  Ditinm 
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Ditimu^  3.  And  Chfnye\  cafe  here  doth  not  Oppofe  €biH 
becaufe  here  attaint  doth  not  lie. 

Kelyng  juftice.  There  cannot  be  damages  and  a  writ  of 
inquiry  alfo. 

Twifden  jufticc.  There  ought  (6  be  both  ^  and  it  wa» 
^djourned^  and  after  adjudged  for*  the  plaintiff. 

Errington  wr/ij  Hirft. 
Intr.  Trifu  \6  Car.  2.   Rot.  505. 

• 

Debt.,  TTVEBT  ufon  ian  obligation  againft  an  executor.     The 

\  9  defendant  pleads  iVon  efi\fa^um  ;  and  upon  this  the 
jury  found  a  fpecial  yerdiS,  v/z.  That  the  teftator  of  the 
defendant  fealed  and  delivered  the  obligation,  and  that  the 
iKcb.  Mt.'  plaintiff  vias  a  cdhimiffion  officer,  and  detained  the  faid 
feflator  in  prifon  until  he  had  entered  into  this  .obUgiation. 
Aild  they  Found  the  ad  ot  oblivion  that  pardons  all  ft£fs  of. 
Jioftility,  and  all  appeals  and  perfonal  adi6ns  by  reafon  of 
them  (hall  be  difchargedi  and  that  all  perfons  may.ptead 
the  general  iffue,  that  the  defendant  nor  tdlator  are  ifOt 
excepted. 

T^umor  for  the  pVainriffl  There  are  two  points,  i.  If 
this  obligation  be  nulled  by  this  a£t ;  and  it  feems  that  it 
is  not.  ^.  If  the  defehdam  may  pleted  Hon  eft  fdBumt 
And  it  feems  he  cannot. 

To  the  i/?f  It  is  not  within  the  words  ^f  the  aft,  be- 
eaufe  there  is  no  ttientton  of  an  obligation  given  ro  another. 

2.  It  is  not  wit'hin  rhe  meanings  becaufe  it  b  irot  e 
crime  or  offence.  Phwd.  1 73.  Hill  verfos  OfMgi,  Words 
eoght  to  jEihfWer  the  fenfe  ot  a  ffatore  ;  the  ad  was'intend* 
M  for  the  betieftt  of  liie  plaintiff,  who  wa»  a  cotfimiffion 
officer. 
#  p       ^  •  Obje^.  Or  relating  thereunto* 

Refp.  This  obligation  is  collateral  to  the  offence,  4ind  not 
relating ;  for  relating  oc^t  to  be  .preceding  and  not  fubfc- 
quent,  and  therefore  it  was  adjudged,  Dyer  i^b,Tunc  is 
extended  until,  164  and  286.  5  Co,  Clayton^s  cafe,  ^4fj^. 
112.  A  Aatutc  ought  to  be  expounded  to  prevent  firejt- 
dice  to  a  third  perfon. 

As  to  the  2i/,  He  cannot  plead  A^oh  fji  Ja^um,  but  t||e 
fl^ecial  matter,  and  conclude  IJpnt  went  fat  put.  i  H.  7. 1 5. 
5  Co.  1 19.  lVhelpdale*%  cafe,  H9L  72. 

Unky  for  thp  defendant.  .  As  to  the  1/7,  it  is  within  the 
wefds  of  the  a^  in  a  legal  feafe.    Perfonal  a£lioos  include 

the 
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the  caures  of  adton.  |  /^  285.  8  Co.  153.  Liitldm^ 
fi^.  5 1 2.  it  extends  to  obligations.  There  is  another  claufe^ 
Kji%.  TA^  mU  diffewfmtf  betwixt  th€  fubjeHs^  jkc.  and  all 
that  had  followed  upon  it.  (iere  this  ad  of  bofiility  whicli 
qccaGoncd  thf  obligation,  a.  This  is  withiii  the  inleot« 
"which  was  to  take  away  all  thofe  things  which  oiigbt  1^ 
the  caofe  of  future  diftiuiiao<;e. 

As  to  the  aJ,  If  Uie  ^^  had  faid  tha(  the  obKg^tion  (hail 
be  difekvged^  thien  it  oyght  to  be  pleaded ;  but  here  it  is 
i)i4t  the  oUigMiffo  ihall  be  yoid,  ap4  that  the  <tefeadant  a(iay 
ptod  tli«  general  iflge. 

^bn  juAi^e.  The  a£t  eoMres  between  man  and  ncuuif 
M  a  relcftfc ;  thut  the  iipprifonment  is  d'lfcharged  is  cleaff 
then  it  fccma  ^bci  obligation  Aall  be  difch^rged. 

At  to  th^  %4%  The  ffncra!  iffue  ai4s  wh^r^  the  defen- 
4tm  cuooot  joAify  at  comnnin  Uw  ^  here  may  be  a  juftifij 
cyition  %t  cooamon^  tew. 

Wy^Mtm  JufKoe.  A  cpntra£^  feems  not  10  be  discharged 
bj  ilMi  a&»  ^ihoQgh  ipany  of  them  were  forccfl  by  a&s  of 
teftSky.  A  van  takes  a  horfe  in  thofe  iimes,  trefpafs  doth 
90k  li%  but  upon  demaivl  trover  lies. 

TwiJUm*  AS4  of  ho^Uity  (hail  be  intended  nutters  of 
forces 

Aa  t9  the  fi4  poaat.  The  a$  ||Wei  a  latitude  to  the  party. 
AdA  U  iraa  idjourued^ 

♦  IVfcrrcl  v^i/Us  Humfcy.  ♦  P.  126. 

Intr.  Hifl.     14  Car.  2.    Rot.  689. 

EJECTMENT  for  land  in  in  the  county  of  Remainder. 

MonmauA.  Upon  Not  jguilty  the  jury  fotsod  a  fpeciaV  t  sid.  247. 
▼erdt6b,  vis.  That  Edmund  JVilUams  retfed  In  'fee  20  A^.  >  K'^*  ^»^- 
15  Car,  I.  by  iadenture  covenanted  iq  confider^ion  of  mar- 
riige,  aod  600/.  portion  to  levy  a  6ne  to  the  ufe  of  thf 
conofees  till  a  recovery  had,  and  then  the  recoverors  (houl^ 
br  fetfisd  to  the  ufe  of  Edmmd  and  Dorothy  for  their  joint 
lieea,  the  remainder  to  the  heirs  of  the  body  of  Dorothy  by 
Kdmmd  ingendered^  remainder  (Dorothy  furviving  Edmmd) 
io  BaMtAy  fpr  life,  remainder  to  the  right  heirs  of  Edmimd ; 
tlia  martipge  takes  effied,  a  fine  is  levied,  but  00  recovery 
was  had ;  and  there  is  a  claufe  in  the  dc^ed.  That  if  there 
was  not  tay  recovery,  that  then  the  conufees  fliould  (land 
ietfed  ao.  the  nfiea  hefece  mentioned.  Edmund  and  Dorothy 
bur e  ifliie  iwo  (^ugbters^  Rachel  and  Elizaheti ;  Edtnmi 
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flies,  bis  widow  marries  WilUam  H^atfon,  the  diiighters  are 
kflbrs  of  the  plaintiflF. 

Winningtmi  for  the  plaintiff.  The  defign  of  this  con- 
ireyance  was,  that  if  the  hufband  died  before  his  wife,  that 
his  ifliie  ihould  have  it ;  here  Dorothy  hath  no  title,  but  th^ 
daughters. 

1.  When  the  freehold  determines. 

a.  If  it  determines  upon  the  death  of 

3.  If  the  contingent  remainder  fail,  if  the  other  tikes. 

As  to  the  i/f.  This  freehold  upon  which  all  the  rematiw 
ders  depend,  determines  upon  the  death  of  the  hu(band» 
becaufe  it  is  for  their  joint  lives ;  although  a  joiiit  eftate  to 
two  (hall  be  intended  to  the  furvivor,  5  Co.  g.  BrmdmF4 
cafe  ;  but  if  a  particular  limitation  be,  iriiotherwife. 
'  To  the  2d,  Remainder  to  -the  heirs  of  the  feme  ingen- 
dered  by  the  baron,  thcfe  are  words  of  purchafe  and  not  6S 
limitation,  and  then  contingent,  fo  they  cannot  take,  ms  t 
Jnfl,  21.  b.  Where  the  ancefior  takes  an  eftate  for  life,  the 
remainder  ofrer  to  him  and  his  heirs,  it  (hati  be  by  limiti*' 
tion  and  not  by  purchafe.  There  is  a  diflerends  wberfeihci 
freehold  is  abfolute  and  intire  determinable  upon  Kfe,  and 
not  upon  a  determinab^  eftate  for  life,  where  by  poffibilit; 
f  P.  Ity.xx  may  *  continue  and  confolidate.  An  eftate  to  A,  for  life; 
the  remainder  to  B,  fbr  life,  remainder  to  the  right  beirt  of 
jl.  they  are  words  of  limitation.  But  not  when  a  deleft 
sninable  freehold,  as  an  eftate  during  widowhood,  remain-* 
der  to  his  right  heirs;  here  they  are  words  of  purchafe.  lo 
Co,  85.  Lovi/$  cafe.  Lands  given  to  jf.'  for  life,  renMtn* 
der  to  B.  fpr  life,  remainder  after  the  death  of  J.  to  B» 
and  his  heirs. 

To  the  3^/,  Then  the  contingent  remainder  is  deftroyed. 
3  Co.  20.  BoraflmCs  cafe. 

Powis  for  the  defendant.  Here  is  an  eftate-tatl  executed! 
in  the  wife  ;  it  had  been  clear  if  the  wife  had  died  firft. 

2.  If  the  eftate  be  limited  to  A,  for  life,  the  remainder  to 
the  he'rs  of  his  body,  it  is  an  eftate-tail  executed,  i  Co^ 
204.  and  there  is  no  difference  in  this  cafe. 

1.  It  is  within  the  words'  of  ShelUe'%  cafe,  i  Co.  104. 
becaufe  an  eftate  limited  to  one  for  life  is  a  freehoU  indefi- 
nitely.    21  H.  6.  54.  a.     35  H.  6.  3.  b.    40  E.  3.  20.  U 

-  ^  2 1 .     It  behoveth  not  that  the  freehold  continue )  and  Lvm/t 

cafe  cited  on  the  contrary  part  is  not  to  the  purpofe ;  tha 
. cafe  inpoint  is  in  Perkins  fcB.  337. 

2.  The  wife  hath  a  freehold  for  life.  And  it  is  like  the 
cafe  where  land  is  ^iven  to  baron  and  feme,  and  to  the  hein  of 
tbf  body  of  die  femcf,  and  flie  dies.  Djtr  ^..titxi.Br.^\. 
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Ktfyng  juftfce  for  the  defendant.  This  eftate  is  aircflate-' 
tail  executed  JH  modo,  (viz.)  not  as  to  divifion  of  the  join<*> 
ture ;  bur  it  is  to  other  purpofes ;  and  fo  all  the  other  jufticet- 
held,  and  judgnoent  was  given  for  the  defendant. 

Hunt  verjits  Swain. 

THE  pbiotUF  declares  that  ihe  father  of  the  defen- AiTumpiit. 
dant  waa  obliged  to  the  plaintiff  in  an  obligation^  and  [J!^n%j.* 
tiiat  toe  defieodapt  is  his  fon  and  heir;  and  that  the  plain-  1  Uv.  16$^ 
titf  notified  to  the  defendant,  that  he  intended  to  fue  him  ;  >  ^^u^^^' 
sod  upon  this  the  defendant,  in  confideration  that  the  plain-  ^,^  *  ^* 
tiff  woold  forbear  the  defendant,  promifed  to  pay  the  money  t.  Keb.  6%, 
due  upon  the  obligation.     The  defendant  pleads  Non  AJfump* 
fiit  and  found  for  the  plaintiff,     i^nd  it  was  movtd  in  arreft 
of  judjpientf  that  it  is  not  faid  that  the  heir  was  obliged  in 
tl^  faid  bt^ljgation  with  his  father,  '  "  '  *  P     128 

•  WiU  iefjeanc  for  the '  plaintiff.     That  it  (hall  befo^j„/,g-* 
intcmiied ;  and  he  cited  the  cafe  of  Seignior  ^/.  Poxd  and  his  B.  R.  ^/.  iaul 
Wife  aninft  the  carl  of  BSvers.  '  '^  "**>!' 7*^t  . 

'  ^*     ■     •  *  asauill  the  Earl 

of  Rivtrt, 
Tfcc  plaiotife  declare.  That  whereas  the  ^ther  of  the  defendant  obliged  himfelf  to  the 
^laiiiiart'wUey  iamj§U  fmt^  in  the  lum  of  400/.  for  the  payment  of  100/.  which  father 
M  BMT  4eid,  aind  the  dcfcodant  it  hU  fon  aitid  heir,  to  whom  the  plaintiflf  repaired,  and  hi- 
fimUcid  that  he  iateaded  to  foe  the  defendant  as  fon  and  heir  for  the  laid  debt ;  the  defen- 
diaiit  VBQo  ooofideratkm  of  forbearance  aiTumed  to  pay,  ^c.  And  upon  Nn  AJfuwttfit 
fleadea,  and  a  veidi£k:  ^r  clie  plaintiff,  ferjeant  T^fden  moired  ia  arreft  of  judgment,  oe- 
canlie  H  »  sot  fiud,  that  the  fat^r  obliged  him  and  hts  heirs,  and  therefore  it  does  not  ap- 

Sar  the  dcfpodas.t  was  jiabie  to  ap  adion,  and  fo  the  confideration  is  void.  But  adjudged 
at  it  (hoiild  be  intended,  it  being  found  by  the  jhry,  according  to  Biimel  and  Cattom^i  cafe. 
IM.  tf  tf.  and  the  plaintiff  had  judgment  upon  my  own  argument  %  bat  oth^rwifc  adjudged 
hetweea  Anrltfr  and  f Mr.    Trin.  ^%  Car.  1.  ^.  K^  A 

T^wifien  juftice*  By  this  way  prefumptjon  (hall  aid  any 
thing*  but  I  conficfs  that  Rolls,  when  he  was  chief  juftice; 
was  of  the  opinion,  that  it  was  good  in  this  cafe  after  ver- 
did  ;  but  I  conceive  the  material  thing  is  omitted. 

fyyiMmn  juftice.  The  defendant  hath  admitted  himfelf 
to  be  bound,  by  the  defire  to  give  time  to  pay,  and  there- 
iforc  it  fhall  be  prefumed  that  he  was  bound,  aiid  fo  the 
pbimiff  (hall  have  judgment.' 

Keljf^  juRice.  The  forbearance  only  will  not  maintain 
the  a^ioo  ;  for  in  the  a&ion  againfl  an  executor  he  ought 
to  fliew  that  he  is  executor,  but  here  it  is  laid  that  he  it 
Iieir ;  as  if  I  Uy  a  man  to  be  executor,  although  he  hath 
no  aOfets,  it  b  good. 

HSie  chief  juftice.  There  is  a  grand  difference  be- 
tweea  an  heir  and  executor }  and  it  was  adjourned.     Vid. 

•        ••       HA. 
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Hoi.  18.  WooUafim  verfus  ^e^,  i  |/f0i^  114.     Gr^jf^s^ctfc 
cited  in  5/o;f^  and  WithypooTz  cafe.     2   Cra.  $0^.     J^dtd^ 
verfus  j^drdy  ron^a  JVfc.  56.     jF//i&  vcrfiw  Richordfw. 

Rogers  t;^«i  MafcaT. 

►roceffc  'T^RESPASS  in  affiiult  and  imprifonmenr.     The  dcfi^p- 

I  81^.148,  Jj^  dant  pleads  that  the  26M  of  Feb.  in  the  Palace  c<Wt 
?  Keb  8yo«  ^^  levies  a  ptaint  ggainft  the  plaintifF,  and  the  defendiinr  ss 
908.  '  (eijeant  of  the  faid  court  takes  him  bj  virtue  of  proGefs 

*  Kc^  7i  «?•  upon  this  plaint.    The  plaintiff  demurs. 

Offley  for  the  plaintiff;     The  juftiiicatian  is  by  feveral 

procefs  out  of  the  palace  courts  and  doth  not  fiij  it  is  bj 

prefcription  or  letters  patent. 

2.  It  is  faid  that  Cagi  levied  a  plaint  in  the  nature  of  %it 
adion  upon  the  cafe,  and  upon  this  a  Capias  iflbed,  and  tbp 

^  P*  lao*  *  officer  returned  it.     The  imnnediate  jprocefs  here  is  %tta(h« 
ment  by  the  goods,  v^here  it  ought  to  be  a  fumnopnii.    34, 

H*  6.  49*  ^* 

3.  dapias  is  not  a  procefs  withhi  an  hiferior  ooivf,  fae^ 
caufe  the  ftatuie  which  gives  a  Capias  doth  nQt  extend  to 
it.  F.  N.  B'  9t.  G.  100.  D.  The  ftatute  of  19  |f.  7^ 
tap.  9.  gives  a  Capias  in  B.  A.  and  C  £.  but  net  pthirwniii  ^ 
and  there  is  a  difference  where  the  jurifdtftion  rs  seneraL 
erroneous  or  void,  procefs  doth  not  expofe  the  pfnp^.  tq 
falfe  imprifonment.  10  Co,  76.  But  otherwife  it  is  in  an  info* 
rior  jurifdtdion.     Q-o,  Car.  394.  and  395.  NicJklas  verfua 

.      ITalier.  .  .  ' 

'4.  It  doth  not  appear  the  court  had  juriMi6K«fi.  It  ta 
^aid  generally^  that  the  plaint  was  in  nature  of  an  aQion 
upon  the  cafe,  and  it  may  be  fuch  an  adion  as  cannot  be 
f>?dnght  in  an  inferior  jurifdidion.  M/V^.  17  Car.  i.  Bye 
verfus  OJive^  Rot.  545-  or  548. 

Pemberfott  for  the  defendant.  As  to  the  2d,  It  is  a  court 
of  record  which  ought  to  have  fuch  procefs.  2.  Sununons 
doth  not.  lie  in  an  adion  upon  the  cafe,  but  a  Capias  lica  in 
trefpafs  in  any  cafe,  and  it  is  a  general  entry  in  all  courts  ; 
and  the  c%fe.of  Dye  and  Olive  is  not  to  the  purpofe.  To 
the  31/,  Summons  is  not  a  procefs  in  an  adion  upon  the  calt^ 
but  a  Ponef  F.  N.  B.  92,  and  93. 

Ohje^.  It  is  not  faid,  quodprofert  hie  in  Curia  the  letters 
patent  by  virtue  of  which  the  court  is  held. 

R^fP'  The  defendant  is  only  a  bailiff,  and  cannot  liave 
them,  vpoh  the  reafon  in  Lfj/feATs  cafe,  and  Dyer  a^.Sub- 
lejlj^e^ought'tq  (hew  the  leafe^  but  fub<colteaoi  and  under* 

(heriff 
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iheriff  DOl.  36  H.  6*  14.    22  H.  6.  4a.    An  incumbent 
Ihall  notfliew  the  title  of  his  patron.  36  H.  6.  14. 

Obje4^  It  IS  ng^  (iiHiof  ^gtt^t  fmnorpiaqi^  thft  qcur>  had 
jarifdiAiOD. 

tbtfp.  It  is  a  court  of  record,  and'fo  bath  conufance  of 
ftll  fums  ;  and  fo  is  the  plea  of  conufance  of  pleas,  the  plaint 
is  not  .Vevie4  of  ami  fom  bnt  ^narally*  As  ta  the  place,  it 
is  faid  to  be  within  the  jurifdidion,  and  cannot  be  traverfed 
hofw  many  miles  it  vt^fxA%^  l^tit  only  that  tt  is  pot  within 
the  jorifliAioq^ 

OijeB.  A  Capias  doth  not  lie  within  an  inferior  j^nfciidion. 

Rtfp,  I.  Admit  thit  procefs  doth  not  Ue  in  an  inferior 
ccmrr,  yet  the  court  having  jurifdidion  the  officer  is  not  to 
be  poniihed.  10  Co,  76.     2.  By  the  equitable  interpreta* 
tioD  of  the  ftatute  of  1 9  i7.  7.  cap.  9.  it  will  extend  to  other 
€oor1s«     As  the  fiatute  that  gives  debt  againft  the  warden  of 
the  fleet  *  extends  to  the  flieriff.    This  (latute  of  19  If.  7.  *  P.    130. 
dothnat  gbe  the  Cafiia$  aloM,  but  at  the  common  law  « loft.  434-  ^< 
irbere  orimally  there  was  not  fummons,  but  a  Pmef  and  ^tUtt^^ 
tliep  a  Cafioi,    Capias  is  i^ot  the  propels  by  this  UatutCs  if  tt  the  omr^. 
bllt  tbt  ei.tf^t.  35  W-  6.  6.  «.^/.  9.  Capias  infatttl  ufas  b^-  ^;^7'/j! 
^i^  and  not  the  exigent.    Experience  fliews  that  before  %^  (^t^^ 
tbe  ftatnte  a  Capias  iflued  in  ^h^Ce  coi^rts.  Raft.  Entr.  293. 4^  atucb^^K;^. 
A  aiTMrvwAMs  made  that  tbe  proofs  g^ven  \yf  this  ilatute  is 

fn  ex^Bt. 

iC^flm  juftice.  This  ei^ception  has  been  ta^en*  but  j( 
is  ^fored  by  appearance. 

fl^j^Am  iufttce.  It  feems  procefs  in  an  a6tion  upon  th; 
Cffe  was  a  Q^pias  infinite.  But  after  it  was  adjudged,  fpf 
tlie  4tfcodant  by  alt  the  judges  befide^  Hide  chief  juftic^w 
wboi  was  then  dead, 

Hitmorandfttnf  'Jhe  firft  day  pf  this  term  died  Sir  RD^ert, 
i^d^l^rd  chief  jjuf^ice,  who  w^  a  man  expert' in  tbe  ple^ 
of  tbe  erbwn,  but  efpecially  in  thofe  which  concemied  9 
lattice  pf  pea^e. 


T^mp 
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There  being  then  only  three  Judges,  viz. 


Sir  Thomas  Twifdi 
Sir  IVadbam  Wyndham 
Sir  JobnXelyng 


ifden^      ^ 
yndham^   >Juftice;. 

J 


Worral  verfus  Brand  and  other  two  Executors. 

Death.  A  SSUMPSIT  againft  two  executors.    After  iflue  joineJ^ 

*  Sr7'  '^^  "^^  ^"*  ^^  ^*^^  executors  dies,  and  then  the  plaintiff  fug* 

I  Keb.  9oty  gefts  upon  the  roll  that  the  other  was  dead,  and  upon  this 

9^9  9*$*  there  is  a  trial  againft  the  other. 

EfcEoe  againft  ^"^  "^^   Jones  for  the  defendant  moved  in   arreft  of 

-nwo  fherifft,  judgment,  and  the  queftiou  was.  If  the  death  of  the  one 

d^  ^Nd*°*i    *^*^^  ^^^  ^'"^  **  ^°  ^^^  »  *"^  **  fcemed  to  him  that  it  did. 

Cro!  Eiiz  62$.       I*  'n  all  adions  of  trefpafs,  which  are  grounded  upon  a 

Baimton  vn/n/  tort,  the  death  of  one  (hall  not  abate  the  writ  of  the  other; 

Watfoo,  fie<i»  j^yj  jf  jj  1^^  founded  upon  coiitrad,  as  Niiil  debet  or  Ne  un^ 
quts  receiver t  i^c.  there  by  the  death  of  one  the  writ  is 
abated  againft  the  other.  In  debt.  4  £.  3.  26.  3*  $6  £.  3. 
7.  In  accompt.  FitzA.  Br.  263,  344.  Authorities  in  the 
cafe  it  felf.  Flowd,  186.  b.  Woodward  verfus  Dorr;,  37  H. 
6.  16.  are  cafes  in  point.  10  77.  4.  18.  In  detinue.  2  i/.  4* 
18.3.' 

Pemberton  for  the  platntifT.  There  is  no  reafon  for  this 
difference  put  by  Jones ;  in  50  £.  3.  7.  there  it  was,  that 
he  was  dead  before  the  aftion  brought,  and  the  writ  was 
falfe.  37  //.  6.  16.  A  writ  of  error  was  brought,  and  it 
was  moved  for  the  plaintiff,  but  it  was  never  argued;  there 
is  cited  the  1 4  £.  3.  but  there  is  no  fuch  cafe.  As  to  Pbwd^ 
nothing  was  done,  and  no  judgment  there  given  ;  Cto.  Car. 
4^.  Tiffen^s  cafe,  an  adion  againft  two  and  one  dies,  and 
no  fuggefticn  before  the  Venire  Fac.  and  yet  good.  41  £. 
3.  Tk  Account  againfi  two,  and  one  dies,  the  other  iluU 
anlwer  over.  Bro.  tit.  ReJ^oruHs  $ufter  pi  4.  No  rcafiNi  for 

one 
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«ne  more  than  aootlMTf  as  ta  outlawry.    Here  *  is  no  other  •p.    122. 
adion  or  better  brieff  and  the  abatement  (hall  be  a  mifchtef 
to  the  phintiflFt  but  none  to  the  defendanbby  the  allowance ; 
for  ibe  defendant  may  plead  PUnement  adimiujler,  and  the 
pTonrire  furvives.     And  there  is  a  difference  where  there  With  this 
are  two  plainttflb  and  where  two  defendants.     Refolved  by  Judgment  a- 
the  court  that  the  writ  is  abated ;  and  they  relied  upon  ^,^xJ^t 
Wo^twtri  and  Darcfi  cafe,  and  37  H.  6.     But  Tee  HinC%  CaVe,  bat  Cro. 
prtcedems  io2»  13$^  to  the  contrary.  E4iz.  651.  f,^ 

Opcy  verfui  Thomafius. 

• 

UPON  a  fpecial  verdid  in  an  Ejeffione  prmm  of  land  ESatc. 
in  Drwm%  the  cafe  was  to  this  cffed.     Rws  fcifcd  of  3  ^^^-  ^^'' 
lands  in  fte,  by  indenture  makes  a  leafe  to  Thomajius  for  !p|'  p}^' 
99  ytarSf  if  three  lives  live  To  long.     And  then  fettles  the  1  Lev*  167. 
tcvcfffioD  upon  bimfelf  in  tail,  with  a  power  ttf  make  leafcs  J  J^i,*^g 
for  one,  two  or  three  lives,  or  for  21  years  in  poffeffion  ;  Jio.  *  ^^  * 
and  then  he  leafes  for  21  years  to  contunence  after  the  firft 
kafe,  and  ihen  conveys  over  the  reverfion  by  fine ;  the 
£rft  laafe  determines ;  and  the  queflion  was  if  the  conufee 
snay  avoid  this  fecond  leafe,'  which,  as  was  admitted,  was 
not  within  the  power,  becaufe  it  was  not  in  poflfeflion. 

ymes  for  the  plaintiff.  There  are  two  points,  i.  If  the 
leoood  leafe  be  purfuant  to  the  power  in  the  firft  indenture. 
a.  Adimtting  that  it  is  not,  then  if  the  conufee  (hall  avoid 
tbia  leafe  made  by  the  tenant  in  tail. 

As  to  the  ijlf  There  be  two  parts  of  powers :  i .  To 
make  leafes  |n  poffeffion.  2.  Leafes  in  reverHon.  It  doth 
mH  come  within  the  power  to  make  leafes  in  reverfion,  be- 
a^ufe  they  are  tied  up  to  fpecial  particulars  for  any  number 
of  years  determinable,  tic.  6  Co.  33..  Leper  and  WrotV% 
cafe;  Cr^.  Elf%.  5. 

OhjeH.  It  is  a  leafe  in  poffeffion,  becaufe  there  (hall  not 
be  two  leafes  extended  by  one  and  the  fame  power,  and  it  is 
fadfi  a  poffeffion. 

Refp.  !•  Obferve  the  intent  of  the  deed,  2.  In  pleading, 
poSeffion  may  be  of  a  reverfion,  but  not  in  a  conveyance ; 
for  there  it  ought  to  be  according  to  ordinary  parlance,  and 
thefubjeft  inatter  guides  the  thing.     Cro.  Jac.  318^  Haw* 

As  to  th^  1^,  Tenant  in  tail  of  a  reverfion  makes  a  fe* 
oofid  iea(e  after  the  expiration  of  the  firft,  and  then  levies  a 
fine  to  a  ftranger,  if  the  conufee  (hall  avoid  the  fecond 
*  teafe;  and  it  feemed  tohin>  he  (hould.     i.  If  thbfecond  4  p    ,^^ 

^  leafe     ^*   '"• 


fotfe  be  void  pr  vpid^bk;  ^od  be  h^l4  h  v%9  if^i4»  a<^  U 
the  cpQufi|4  9iay  ^voi4  i^ 

As  to  ibe  t/j(  II  19  i|oi4i  I^^M  9*  <^  I*  Tefia««  in 
tail  (b<^ll  B0t  htv^  pow#r  to  alie^^  to  ^be  prCi^lidio^  ^  bin 
i!0ue»  but  oiberwifs  it  i|  voKiabl^.  Tenant  in  M^i  gr^Ms  i| 
rci)t-<barge>  it  ii  vQtd  i«ain(t  tbe  iiTue^  ten««t  int«H  ii«»kn 
:i  Uafe  wi(bovt  refffving  ^  r«fit>  it  19  ¥oi(i.  PiW*  43^^.  (a 
ff,9'^'  Tjie  Tc^fon  of  thefc  c$fwU,  hsc%\xh  i|  i«M«|H 
parent  prejudice  to  th«  liTiii.;  »Q(i  tbe  (Utyte  i9\h  tM.9Qi99n 
fure  the  a£ls  which  the  tenant  in  tail  doth  by  hisedate,  but 
■with  the  confequence  of  the  prejudice  that  may  come  to 
the  iflfue  by  them ;  am)  here  is  aii  apparent  prejudice ;  for 
if  he  may  make  a  ieafe  in  futwro  he  will  deprive  his  ifltie  of 
the  liberty  of  alienation  ai^Cjording  to  tb^ft^tute^  |ii4  mlftp 
to  levy  a  fine.  This'upon  tbf  rcj^fon  fipcA  tb)S  0#tut^  if 
3a  H.  8.  4  H.  7.  6  C«u  4^  I  hft.  a*3-  Thi#.I^Q  U  % 
clog.  a.  This  ieafe  beipg  by  way  pf  fntiir^  int^rfft^  t^ 
ifliie  is  in  par^naount  tbi;B  future  int^rtfl;,  fof  it  if  jmM  fUtCr 
tate  until  it  is  executed,  for  a  furrf  nda?  fn«y  b^  w^^tikt 
Handing  it.  When  tenant  in  tail  noak^f  %  \^^  u^  fift¥lff  4mi 
fta^ute  prefef ves  the  idbe.  Cr^.  Jat^.  445.  G^iJStf^  ^i^  A 
kaC^  after  death  is  voi^i  ;|Ub9<9gh  n  real  bi^  ffffiprfct.  Iffm 
9  79'  f^  JI4mwoo4< 

As  to  the  ti^iif.  Th^  connfec  (bsjljl  hs^^«  tbe  fliM.pA)»!l% 
PZkv^.  43  7 .  Sm^  vcrfus  ^t^pUton-  Fec^flN  may  cfiliiyF  fi^n 
leflee,  i  Infi.  46.  ^,  afid  no  differ^ce  b^wi^Hi  mcmfmaM 
Sepff^e. 

O/^yViff.  Dyer  51.  Tenaitt  in  uil  inA^s  a  feoffom^  iMl 
makes,  a  laafi^^  for  years^ 

J?^.  No  r^femWance,  for  when  fi^niini  in  tatf  wafcra  n 
feoffment  tba  t^^l  is  4^cqi^iiiuaid>  ^  th^n  ibfi  joimg  wJAh 
thp  feoffee  is  good 

Qiji^.  Qra.  Jq€.  69a:.  €xoker  vcrfua.  A!^k 

/?^.  The  iuue  there  had  barred  the  int^il  afod  h5n9felf# 
an4  tberefoce  the  cpnuffee  fliflU  not  bavc  niore  po.wif  tbaa 
the  tenant  if\  tail  biq^elf. 

JVinmngton  for  the  defendant.  This  lea.fe  fs  pu]ri(iiai||  lA 
the  paw«r,  which  is  ^o  bf  r^garjisd  at  tb^  tm&  q<  tb*  CRpa- 
tion;^  poflagiqn  may  be  supplied  wban  in  is  to  takQoSbA  14 
eoQefli^fi^  htem  of  the  partiaa»  I  confefe^  MimW.%  c^ 
i»  e^-  y^  3^8-  W  be  agajni^  this  cijiw¥H>,.  \m%  Ibft  reptrii 

of  that  cafe  doth  not  warrant  it.  And  Teh.  22%,  fefMIt 
tb^  laovr  cafe  whoify  diflSorent  i^m  Crgok  v  ba4  ad«nil  ^bat 
the  pwrcr  \^  not  pqrfaad,  y«|  i .  This  l^lo  la  only  v^kta^ 

bki     2«  IKpt  vciidajb^  by*  tbja  ^nqiea. 

......  .  -  Aa 
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'    *  As  totiie  ijffi  TeuM  in  tail  inak«e  a  letfe  htfufm^  ^  p.  J94, 
rendering  reDr,  this  leiie  is  only  voidaUfe.    Flow.  434.  is  % 
cafe  in  point,     i  laji.  46. 

Rffp,  Cailin  there  denies  the  opinion  of  Manwood.  Tr 
had  been  ^pod  although  no  rent  had  been  referved,  till 
avoided.     nuU.  io2« 

To  the  2 J,  The  conufee  cannot  avoid  this  leafe.  JVfplH. 
^  de^donk.  The  iflfue  hath  power  to  ele£l  pojt  prolemj^fci- 
tatma,  tenant  in  tail  hath  power  by  the  common  law. 
'l^he  conufee  doth  not  come  in  in  privity  of  the  eftate-tail. 
JDffT  51.  i.  7  Co.  9.  Count' de  Bedford*^  cafe.  Tenant  in 
tail  makes  a  leafe  in  futuro^  and  then  levies  a  fine,  the 
\t£hc  csMarS;^  the  conufee  enters  upon  bim^  and  the  fine  is 
reverfed.     Dyer  263. 

jEirJT"^  juftice.  The  firft  point  concerning  the  power.is 
the  principal  point ;  tenant  in  tail  makes  a  leafe  in  JuturOy 
ii  is  not  voidy  but  voidable  only,  and  the  conufee  (hall  here 
have  advantage  of  eiedion  as  well  as  the  iflue. 

tf^iUhm  juftice.  If  the  leafe  be  in  Effe  at  the  time  of 
the  ieUleaient.  A  leafe  made  by  Ithe  power  to  commence 
after  the  leaiie  in  being  is  determined^  is  good.  Dyer  3.57. 
There  IS  a  cTi^erence  when  the  land  is  in  poffeAiony  and 
when  It  is  in  leafe.  Tenant  in  tail  makes  a  leafe  without 
rent,  it  is  not  void,  but  voidable,  becaufe  there  may  be  co- 
4PeMiita  iir  it,  ^nd  there  is  alfo  fealty,  {ffr. 

Ttv^fSMi  jirflrc^.  Powers  "are  to  be  expounded  accdrtf iifg 
to  the  latest  of  the  parties.  Tenant  in  tail  itiak^s  a  leaife,. 
-it  isHiniy  voidable,  the  conufee  (hall*  riot  avoid  it,  becaufe 
Yht'(ilbEtt^^\\  Is  barfed,  and  he  e^nfiot  cotVie  in  in  prtvrt]?^ ; 
and  matter  of  eledion  is  transferable.  Latch,  Arnold  add 
^Wwr's  (Sale.    And  it  was  adjouriifed. 

Winnc  v&fus  lAoyd.    Sife  before. 

A  WRIT  of  error  was  brought  (o  reverfe  a  common  ^^ntx^ 
recovery  in  IValesy  and  judgment  in  the  common  re-  Antct  itf,  $$^» 
covecy  is  affirmed ;  and  now  fViUiams  moved  for  cofts  fdr  ^•^  ^' 
the  defendant  in  the  writ  of  error,  according  to  3  H.  7. 
cgjfk  ID.  he  cited  Co,  Injl.  162.    Cro.  Eliz.  GroveU  cafe, 
aod  Cro.  EUz,  Penruddock's  cafe  ^  and  although  there  is  not 
i^njr  delay  here  according  to  the  words  of  the  (latute,  yet 
this  is  to  be  intended  where  execution  may  be ;  but  here  is 
90  ^  execution  to  be  had.    But  the  court  denied  to  g^ive  «  p^  j^g^ 

cdfts. 
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colby  bcctufe  there  is  not  any  delay  of  execution  ;  and  at 
'  the  common  law  there  was' no  cods  in  a  writ  of  erron 

Low  verfus  Bcardmote. 

Cafe.  ^  N  adion  upon  the  cafe  agalnft  the  defendant  for  falfely 

aid'p'  it**'*    x\  »"d  malicioufly  indiQing  ihe  pUintifF  for  a  refcotif. 
I  Lev.  169.      And  on  Not  guilty  found  for  the  plaintiff, 
«^<*-*^«-  Powis  for  the  defendant  moved  in  arreft  of  judgment, 

91%.       ^'     that  fuch  afiioo  upon  the  cafe  doth  not  lie  for  inditing  one 
for  a  bare  trefpafs,  and  this  indi£bnent  was  but  a  trefpafs. 

And  as  to  the  obje^ion.  That  the  plaintiff  declared,  that 
the  defendant y2'/fn/fr  indided  him, 

Refp,  It  is  the  common  declaration  which  is  faj^  fi 
litioff, 

•  IVyndham  juftice.     The  cafe  of  Langly  and  Clark 

debated  for  an  a^ion  for  an  indiSment  for  taking  his  wife 

with  an  intent  to  ravilh  her ;  and  it  feemed  there  for  the 

defendant. 

MiiA.  i5$9.       Twifden  juftice.    In  Chamberlain  and  Prefc9tU  cafe,   it 

veifas  Pnfegt,  ^^^  refolved  in  this  court,  that  the  adion  liea  for  fucfi 

The  PUiotiflT    indi£bment ;  but  the  judgment  was  after  reverfed  in  the 

brought  t  fpc-  exchequer  chamber ;  but  it  feemed  a  hard  cafe  if  the  ac- 

cud  aetwa  »       ^    %  t  f 

upon  the   cafe  ^^^^  iouuld  not  lie. 
for  malicioufly 

indffling  him  upon  8  Elia.  tap.  x.  for  procuring  the  defendant  to  be  arreded  in  aaotbcr  tmaS 
same,  who  dilbwmed  the  fnit',  and  the  plaintiv  declares  that  h%  being  a  freeman  of  £iuAir, 
and  a  merchant,  anH  reciting  the  (tatute,  the  defendant  caufed  him  falfely  and  malicMoay 
to  be  indided  upon  that  ftatute.  And  upon  Not  guilty  pleaded,  and  a  vcrdid  (or  the  phia;^ 
tiff,  Allen  moved  in  arreft  of  Judgment  that  thit  adkion  would  not  He,  it  being. mW  a  tic£> 
pafs  in  it!  nature  %  and  if  it  ihould  be  allowed,  it  would  difcourage  profecutori :  Bot  not- 
withlbmding  the  plaintiff  had  hit  judgment. 

Kelyng  for  the  defendant.  Such  aSions  would  deter  men 
from  profecutingt  and  he  Teemed  to  be  for  the  defendanl^ 
but  it  was  adjourned.    Vid.  poflea  Henly  verfus  Burfial  liOm 

Eiiate.  Jemot  ver/us  Cooly. 

3  Danv.  Abr. 

',  Uv^.J;.  T7JECTMENT  of  the  demife  of  fir  Ralph  Bm>fy  of 
I  Vent.  193.  Wl  4  lands  in  Amerjbam  in  the  county  of  Bucks  \  on  Not 
'  s-d****' "'*'  guilty  pleaded,  the  jury  found  a  fpecial  verdiQ,  viz.  That 
461, '34!^'  ^'•^««'  Drake  20  July  1651.  for  6000/.  granted  a  rent- 
*  P.  I36.c^^rge  to  the  leflbr  of  the  plaintiiF  of  420/.  a  year,  and  ia 
t  Keb.  784,  the  deed  was  *  this  claufe ;  And  the  faid  Drake  doth  grant 
91  $•  that  if  the  faid  rent  (hall  be  in  arrear  at  any  of  the  days  oC 

xU,  i7o%9$.  payment  above  twenty  days,  that  then  it  mall  be  lawtill  to 
3  Keb.  6,  and  for  the  faid  Bovey  to  enter  into  the  laid  lands,  and  tKe 
WUais8.  fame 
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JiOie  to  retain  until  he  be  f^tisfied  th^  faid  arrears. '  The 
jtk  IS  behind  at  one  of  the  days,  and  the  Icflbr  entert  and 
demifes  to  the  plaintiff.  * 

J0stt  for  the  plaintiff.     The  fole  queftion  is,  if  the  lef* 
for  of  the  plaintiff  hath  any  intereft  in  the  Und  it  felf  by 
thefe  words.     Here  it  is  not  any  queflion,  If  the  intereft 
be  an  inheritance,  freehold  or  chattel,  becaufe  fir  RalpA 
fffftj  is  alive;  bat  that  this  eftate  is  an  intereft.   Littleton 
jieff.  327.  There  it  is  nor  a  condition,  becaUfe  then   he 
ought  to  aToid  ihe  whole  eftate  by  his  entry.  1   /ii/7.  217. 
This  intered  is  a.  chattel  created  by  the  agreement  of  the 
parties.    Littleton  doth  not  put  it  by  deed  indented,  but  it 
ought  to  be  fo  intended  ;  for  a  feoffment  in  fee  rendering 
lenr  cannot  be.  without  deed,  •  becaufe  not  good  by  way  of 
ftfervatioo.    i   Inft,   143.   It  hatb  beer)  held  that  a  rent 
upon  a  feoffment  may  be  by  deed  poll.  Do^.  ii  Stud.  74. 
ti  H.  7.  22.    14  H*  7*  36.    This  intereft  is  a  chattel,  be- 
caufe it  if  a  penalty  annexed  to  the  renu  Cro,  Jac,  510. 
Hamrgil  vcrfus  Hare. 

OhjeB.  It  is  a  fee,  becaufe  heirs  is  in,  and  then  it  doth 
nor  paft  without  livery. 

Reff.  Thefe  words  do  not  defign  what  eftate,  but  who 
lliall  have  the  remedy. 

AntHorities  in  the  point.  Hill.  13  Jac.  C.  B.  Rot.  868. 
Brawn  verfus  Hagger,  cited  in  Price  and  VaugharCs  cafe. 
If  tenant  by  Elegit  make  a  leafe  to  try  a  title,  it  is  good, 
ahhoogh  he  hath  an  incertain  intereft.  1657.  B.  R.  Harris 
Jatf%ukf  the  cafe  of  a  tenant-right. 

9*ii0^  for  the  defendant.     It  cannot  be  a  chatteUinte- 
reft  bcaiafe  incertain.  Lit.  Se^.  380.  Bra^on^  Britton,  iic. 
do  not  mention  any  fuch  incertain  intereft.  37  H.  6.  26. 
.^yo/  tenuit  dum  fola  fuit^   qiutmdiu  fe  bene  gejferit.  4  Co. 
30.  Durante  viJwtate.  Bro.  Leafe t  67.  Pet.  Bro.  JeR.  462, 
&  463.  ihid.  bf  468.    But  it  doth  not  appear  that  livery 
was  naade.     14  H.  8.  10.  ^  14.    8  Co.  96.  CordePz  czfe^ 
It  cannot  be  raifed  by  grant,  i   Injl.  42.  and  the  reafon  is 
becaufe  fappofe  the  land  will  not  anfwer  the  debt,  then  it 
ihall  be  a  perpetual  chattel,  yet  238.  Green  verfus  Edvjardt, 
sut  fome  times  it  may  be  created,  1  •  By  parliament,  as  te* 
nancy  by  Elegit.     2.  Things  in  a  grant  may  be  fo,  as  a 
Tttit.  II  ^.  pi.  8.  Common  17  Aff.  pi.  7.    In  the  cafe  of 
the  king.  8  H.  4.  17.  ^lamJiu  in  propriis  *  numibuSf  be-  «  p^    i^j^ 
cmafe  no  other  ceremony  is  requiiite,  but  here  it  is  in  the 
cafe  of  land.     3.  In  cafe  of  a  will  it  may  be  fo  granted. 
Ov.  EBz.  315.    CordePs  cafe,    3.  H.  7.   13.    4  Co.  82. 
4.  In  a  feoffment  upon  condition  to  bold  till  the  feoffee  be 

fatisfied. 


• » 
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iktisfied,  ifc.  tJtU  fiA.  327.  ^  Ajf.pl.  5.  Fb^i.  ifcl^, 
<F^2Bil.  'Airr  280.  &  D»ft#  2to.  but  this  is  only  as  %  ^\€S^^ 
and  not  an  eftate.  In  cafe  of  a  replevin,  a  ^OkiAtidti  xSltj 
Ve  fb.  I  Injt.  146.  'Pwtidr  ejf  ohttgtith  kmhih  qiiaM  hgir. 
It  is  not  jm  eftate  for  years,  nor  a  freehold.  Not  a  fir^ 
bold,  I.  BccauTe  it  coitimrnees  iti  future.  2.  Itis  wtttiODt 
livery,  and  therefore  it  is  only  an  eftaie  at  wiH,  and  it  is 
nlK  ^nd  that  it  is  nc^  dietermtned.  Teniant  at  witi  cannot 
make  a  leafe  to  try  his  title  againft  his  h^or,  Bhtndel  am) 
Bimg/Pi  cafe ;  and  beit  the  defendant  enters  by  coitimaod  6{ 
theleflbr. 

Twifikfi  jutixcc.  The  cafe  cited  of  Btvwn  aind  Hagget 
is4na«triaK 

WpMam  juftict.     The  leflbr  hath  otiiy  an  efttft6  lit 

Kiff^g  }ti({icie.  Tfiie  cafe  oF  UMeton  cannot  be  inain- 
tifned  by  reafon,  but  only  by  the  authoriry  of  ihe  a^nfantyr. 
iPid' it  was  adjourned.     Fid.  pojfea. 

Markc  v^rfus  Johnfon. 

oficc.  *Y^   «n   eje<9ment«    On  not  guilty  pleaded^   \ht  jury 

^  Kcb.  S58,     J[  f^yjjj  ^  j-pg^j^j  vcrdia,  which  was  in  effed.  That  a 

leafe.  is  made  by  the  king  for  years,  provided  that  up«i 
Yioh-payment  of  the  rent  the  leafe  (hall  be  void.  And  tbe 
V)ueftion  Ws,  If  the  rent  is  arrear,  the  king  nuy  gvant 
tHis  term  de  n^vo^  without  finding  by  office  that  the  ^rcnt 
was  unpaid  at  the  day. 
21  Jac.  c.  25.  Kelytig  juflice.  The  (latute  of  fii  jfac,  cap.  25.  makes 
an  alteration  of  the  common  law ;  for  now  a  kale  Aall  n«t 
bev'oid,  as  before ;  but  now  an  office  oqght  to  be  fbuod^ 
that  the  rh)t  is  not  paid,  and  here  is  no  office  found:  but 
ISpan  (his  fpecial  verdtd  there  is  a  fpecial  cooduiioot  aad 
therefore  |;ood  enough.     But  it  was  adjourned. 

Thatcher  vet/us  UUocfac. 

Pleading.  TN  trafpafs  ^are  tlaufum  ffegiL  The  defendant  ^^ds, 
I  Kcb.  pio.     J[  that  f//.  8.  was  feiftd  in  fee,  and  fo  the lattds  HitceMA 

to  the  king  that  now  is,  and  that  he  as  4ervant>  (^.    Thb 

plainitff  Taflii^Sy  rhat  H.  8.  granted  t^  tbe  plairttifFy  iiiA 
^  P.    138.  i^^^  *  not  tnttrfe  the  dyiffg  feized  of  king  GMkr  ^ 

Fhj/lf  «d  it  mtght  eotife  to  the  4cid|;  othertrife.    Bfit- 

170- 
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Twifien  juftice.    A  tntverfe  'needs  not,  and  if  it  came 
to  the  iuii^  again,  this  ought  to  be  (hewn  in  the  rejoinder ; 
the  htt  ftifin  fliall  be  traverfed,  if  it  inight  be  gained  by. 
dii&ifio.     Jdjowmed. 

The  King  verfus  Wagftaffe  and  others. 

WAGSTAFFE  and  others,  citizens  of  London^  be-  rutor- 
ing  fworn  upon  a  petty  jury  at  the  feflions  at  the  Htfd.  401. 
OU-Baify,  to  try  Gojfe  and  divers  others,  indiaed  upon  the  |  Keb.V3*4, 
late  fiatute  of  conformity,  refufed  to  find  the  parties  in-  938. 
dided  guilty,  contrary  to  their  evidence,  which  in  the  opi-  tJ?^^' 
nion  of  the  judge  was  full  and  pregnant ;  and  upon  this  lieebt^VaSe. 
the  conn  fiiied  them  100  marks  a-piece,  and  ordered  them 
to  be  imprifoned  till  they  paid  the  faid  fine.     And  now  they 
bring  a  Habeas  Corpus,  and  upon  the  return  of  this,  all 
this  whole  matter  appeared,  and  upon  mature  confideration 
they  were  remanded. 

And  by  juftice  Kelyng  (who  was  in  the  fame  court,  and  it  Cclip^-,^  * 
gave  the  rule  at  the  fame  feflions  for  the  fame  fine  aiid  im-  ^-SJJJ^  S«k: 
prifoDroem)    It  is  clear  that  the  law  is  fo  ;  yet  fee  Hollinf*  stu^Chtm.    ^ 
iead  Ckron.  far.  i.  lib.  2.  cap.  4.  fo.   155.  and^AvMlL^* 
1405,  and  1126;     TirockmortmCs  cafe,   and  Leecielp,:C$!^yij^ 
before.  ^5^^ 

And  by  Twifden  juftice/  The  judge  is  intrufted  with 
the  libenies  of  the  people,  and  his  faying  is  the  law,  and  a 
fDan  couM  not  have  a  bill  of  exceptions  at  the  common  law, 
till  WtfiwL  a.  And  now  this  doth  not  lie  in  matters  of  the 
crown.  And  fo  it  was  adjudged,  that  the  return  was  fuffi- 
ciem^  and  the  prifoners  were  remanded. 


•   > 
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THIS  term  was  a^ijourned  to  Oxford  by  rearoii  of  the 
plague  in  London  ;  and  in  this  term  no  fpetiil  verdi£k 
was  argued,  nor  judgment  given  upon  any  demarrert  or 
fpttcial  verBid  by  ordtr  and  piXKrkimatton.  And  only  t^ 
returns  of  ih^  teriti  kept^  that  is  to  fay,  O^Ms  H  Mitr* 
tiki.  And  this  term  juftice  Kelyng,  who  was  puijkf  ]\i&gc^ 
was  made  now  lord  chitf  juiUce^  and  Hr  JVilliam  ikonUk 
ktrighti  the  king's  ffuijne  ferjeant,  was  made  a  jadgt  in  cM 
{)b^e  of  juflice  K^ljff. 


::U^;i^.*.iaui4Uuy«fa^yiMii 
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.fjMiitt^,^ 


Tkoiraate  Corbet  Plaintif,  Francis  Stone  ^fnOMt. 

Hartford.  TN  Eje^ione  Firma.  The  plaintiff  declares  upon  a  dc- 
Rcmaindtr.  J|  mife  of  Robert  SUngsby  Efquire,  oi  one  mcffuage,  aoo 
acres  of  land>  60  acres  of  pafture,  40  acres  of  meadow^ 
20  acres  of  wood  in  Barkeway,  dated  the  iitJi  of  Aug»ft 
1 65 1.  Habendum  for  feven  years  from  the  \oth  of  Ayguji 
aforefiud.  The  defendant  pleads  Not  guilty.  And  the  jury 
at  the  bar  gave  a  fpecial  verdid. 

As  to  the  houfe  and  60  acres  of  land,  i^c.  That  Francu 
Duchefs  of  Richmond  was  feifed  thereof  in  fee,  and  beky 
fo  feifed,  Juni  1632.  8  Car.  i.  By  indenture  made  be* 
tween  her  of  the  one  part,  and  John  lord  Powlet,  (ir  £/• 
ivard  Gourdon,  fir  Edward  Hungerford^  and  fir  RicSgrd 
ITcungf  of  the  other  ps^rt,  in  cdnfideration  that  Henry 
Prannel,  her  late  hufband,  did  out  of  his  affef^ioii  convey 

(amongfl 
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(tmongfl  orhers)  the  bncb  io  qu^ftion  to  her  and  her  hcirs^ 
and  that  ibe  had  bo  iSfot  of  her  own  to  inherit,  {he  by 
wsy  of  lov'mg  coafribotion  thought  fit  to  convoy  the  fame 
10  his  next  heirs,  and  (ot  execution  thereof  did  demile  the 
ftnielo  the  faid  Jolht  lord  Pawkt  and  the  reft;  To  have 
and  to  hold  to  theoi  from  thenceforth  for  40  years^  if  fhm 
fired  (b  long,  in  troft  that  (he  might  receive  the  profits 
Amng  her  life ;  And  after  her  deceafe^  then  the  one  moieiy 
thereof  Aali  be,  recnam  and  come  unto  Mary  Clark,  wife 
of  Jdn  Clark  Efquire^  el<jieft  fifter  of  the  faid  Henry  ProH* 
ntl,  ini  the  other  moiety  unto  yoan  Br^ok  widow^  fomc 
time  the  wife  of  Robert  Brook  Efquire  deceafed,  and  to 
tbdr  execoton,  adminiftrators  and  afligns  feverally  and 
leipefiivelyy  for  and  during  the  term  of  1000  years  from. 
the  death  of  the  faid  Frances. 

frm.  10  Car.  i.  after  a  certain  fine  was  levied  with 
prodamations,  bfr.  by  the  faid  John  Clark  and  Mary  his 
wile,  and  find  it  in  hac  verba. 

*  And  it  is  of  the  moiety  of  the  manor  of  Jfevj/ilsfieC'  t  p^    |^j^ 
lod  other  laiNli. 

Tbt  afterwards  the  21JI  of  February  1634.  By  inden- 
ture between  the  hid  Joan  Brook  of  the  one  part,  and 
frmcet  Brmi  and  Katharine  Brook  of  the  other  partf  the 
Mjoan  Brmk  did  thereby  recite  the  faid  indenture  made 
(7  the  faid  dochefs  and  the  grounds  thereof;  And  did  grant 
uoto  the  faid  Frances  Brook  and  Ki^harine  Brook  her  two 
ihoghters  the  faid  term  and  intereft  of  1000  years  in  the 
find  moiety. 

That  the  ^4  ^'   J^^^  1^37*     T^^  ^^td  duchefs  and 
Henry  Brook  did  feal  and  deliver  an  indenture  made  between 
her  and  one  Denzil  HoUis^  and  Dorothy  his  wife,  and  the 
fiid  Henry  Brook  of  the  one  part,  and  fir  Richard  Toimg  and 
Edward  Savage  of  the  other  part.  Whereby  in  confidera- 
tioo  of  her  near  alliance  to  the  noble  and  princely  family  of 
the  Howards,  and  the  fupport  of  the  high  titles  and  digni- 
ties that  may  come  and  defcend  to  Thomas  Howard,  grand- 
child and  heir  apparent  of  the  then  earl  of  Arundel,  (he 
covenants  with  fir  Richard  Toung  and  Savage,  that  fhe  will 
before  St*  Andrew^  day  next  levy  a  fine  of  all  thofe  ma- 
nors of  fJewJils,  and  o(  all  other  her  lands  in  the  county 
of  Hartford,  to  the  ufe  of  her  felf  for  life,  afterwards  to 
ThosHMs-  Howard  aforefatd  for  life,  remainder  to  his  firll 
tofOf  &r.  ia  tail  nqisde,  lie,  with  divers  remainders  over. 
Trin.  .13  Car.  i.  The  fine  was  levied,  Wr. 
That  clie  dochefs  at  the  making  of  the  deed^  21  Feb. 
1634.  sod  at  the  fine  kvied  contincred  poflcflion. 

K  a  :*  And 
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Arid  that  fir  Richard  Toung  in  the  (irft  deed,  tad  (ksl 
Richard  Toung  in  the  6nei  is  the  fame  perfon. 

Ult,  O^ohrit  1639.     The  dachefs  died. 

3  Nov.  1639.  The  faid  Thomas  Howard  the  yonn^ 
now  earl  of  Arundel^  entered^  claiming  by  the  fame  fii 
and  indenture. 

That  after  the  faid  fine  levied  and  before  the  ejediiie=s= 
leafe,  the  intereft  of  the  faid  Mary  Clarke  and  of  the 
Frances  Brook  and  Katharine  Braok,  lo  the  lands  in  queftk 
♦  came  to  the  leffor,  Robert  Slingshy. 

Afterwards  and  before  tlie  ejeclment  leafe  the  fatd  J$ 
Brook  died  inteftate. 

Afterwards,  £!f/.  50  Junii  1651.  adminiftration  was 
mitted  to  the  faid  Robert  Slingshy^  who  afterwards  uponti 
pofltilion  of  (he  faid  earl  did  enter  and  was  poflefled 
^c.  who  the  faid  iiMof  Augujl  1651.  made  the  leafe 
the  plaintiflF  proat  in  the  declaration,  who  was  poffefTed 
til  the  defendant  Stone  i\i  by  command  of  the  fatd  no 
*  p.  j^2.  carl  of  *  Artindel  enter  upon  him,  and  adually  ejeft  hti^ 
And  if  for  the  plaintiff,  for  the  plaintiff;  and  if  for  it^ 
defendant,  for  the  defendant. 

Glyn  ferjeant.     I  pray  judgment  for  the  plaintiff. 

The  points  arc,  i^  Whether  the  eftale  limited  to  i.  BUrf 
Clarke  2.  Joan  Biwk^  be  good,  and  what  kind  of  eftate  ? 

2.  Whether  the  fine  levied  by  MjryCZarit,  and  berhuf- 
band^  10  Car,  i.  do  operate  any  thing  upon  her  intercft  i 

3.  Whether  the  fine  levied  by  the  duchefs  doth  turn  ibe 
cftate  of  the  fillers  to  a  right,  fo  that  they  can  any  way  be 
bvred  thereby  by  that  fine  and  non-claim  ? 

4.  Whether  a  good  title  be  fotind  by  the  jury  for  the  lef- 
for Mr,  Slingshy  f 

I.  Point.  I  conceive  the  limitation  to  Mary  Clark  and 
yoan  Brook  is  a  good  remainder  for  icxx>  years. 

Every  deed  (hall  be  taken  moft  (Iridly  againft  hiai  fhat 
makes  it.  And  if  it  cannot  take  effe£t  as  the  parties  exprtfs ; 
yet  it  (hall  take  effe£t  as  it  may,  rather  than  the  deed  (hall 
be  void.  Bredon*s  cafe,  i  Co.  76.  If  tenant  for  life,  the 
remainder  in  tail,  the  remainder  over,  tenant  for  life  and 
he  in  the  firft  remainder  levy  a  fine  fur  comtfance^  iSc.  to 
another  in  fee,  who  renders  a  rent-charge  to  the  tenamfor 
life;  refoved  this  is  no  forfeiture  or  difcootinuance ;  utret 
nmgis  valeat  quam  pereat.  And  the  law  conftruea  thiif  the 
grant  of  the  remainderman  firft,  and  after  the  grant  liif  te- 
nant for  life.  38  H.  8.  Bro.  Fine  1 18.  there  cited,  if  te- 
nant in  tail,  and  A.  levy  a  fine  to  a  ftranger»  who  graota 
and  renders  to  A.  for  years^  rendering  rent^  md  bj  the  fitroe 

fine 
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fine  gcanti  thereverlioo  to  tenant  in  tail  and  his  heirs,  tbif. 

k  good.  And  although  all  be  by  one  fine  in  an  inft^ti  yet 
in  jadgioent  of  law  the  leate  precedes  the  grant  of  the  re- 
vciiioOf  itf  res  mMgti  nmkat, 

^pAff't^'  AT*  ^  tenant  for  life,  and  he  in  r/cverfio;! 
in  (»  make  a  feoSiment  by  parol,  it  (hall  be  jtfae  furrendei- 
of  tenant  for  lifie,  jand  the  .'feoffment  of  the  reverfioner. 
But  if  by  deed^  otherwire.    Fid.  6  C0.  14.   15.     "Treport^i 

caTe  applied- 
la  this  cafe  it  appears,  that  the  intention  of  the  duchefs   , 
vrasto  give  an  eftate  for  1000  years,  and  the  words  are, 
ifr  deciofe^  then  the  one  moiety  JbaU  he^  remain  fmd 
f^f^€f    And  tberco{>e  of  the  deed  was  that  (be  would 
her  nieces,  being  the  Ciders  of  Prarmel  her  former 
hnibaiid. 

I.  OhjfU.  That  no  eftate  pafled  becaufe  it  is  by  inden- 
tnrct  and  the  fitters  not  parties,  and  fo  rhey  ^cannot  cake. 
Hi6«3i3*  JVmfintritfitScf  314.  Greenwood. 

*  Refp.  The  difference  will  be  between  a  prefent.eftate  and  ♦  p.    142. 
an  cflate  10  reiaaioder*     It's  true,  he  that  is  not  party  to  the 
indenture,  caonot  thereby  take  a  prefent  eftate,  but  may 
Hke  by  way  of  renguiinder.  Lit.  fe^.  374.   proves  this, 
wher^  he  {rati  the  cafe.  If  a  man  by  indenture  grant  an  ef- 
Hie  to  A  for  life,  the  remainder  to  another  in  fee,  upon 
coiiditioo^  this  is  a  good  remainder,  and  Ke  fball  be  bound 
10  pcTform  the  condition  though  he  was  no  party,  i   Injl. 
131.  epic  on  this  fedion  takes  this  very  difference  that  I 
han  takef.     And  Hob.  313,  314.  are  judgments  icy  the 
very  point,  with  that  difference.     Greenwood's  cafe  was, 
M  Sturton  kiftd  \Q  fee,  by  indenture  demi  fed  to  Thomas 
lUirt,  HJund.  to  the  faid  Thotms  Hobart  smd' Michael  Ho- 
ihrt,  and  to  one  JoAn  Hobart  and  Henry  Hobart,  the  Tons 
of  72mm/,  for   term  of  their  lives,  and  the   life  of    the 
leHer  liver  of  them  fucceffi^e.     Refolved  by  the  court  upofi 
gntt  debate,  that  none  could  take  immediately,  but  Thomas 
ftlat,  becaufe  be  is  only  party  to  the  deed,  and  the  reft 
aotaiaied  but  by  the  Habendum,  then  they  cannot  take  but 
by  wty  of  remainder ;  yet  in  this  cafe  they  could  not  fp, 
^'CCttiie  of  the  incertainty  who  ftiouid  take  firft,  according 
toibcbook  of  20  £//2.  Dyer,  the  words  being  omitted 
P^mminattir  in  Charta,  and  the  fame  difference  agreed  in 
^«»WMrf*s  cafe,  y©/.  314. 

3*  QhjiH.    That  the  fitters  were  not  named  in  the  pre- 
niflei. 

RiA.  That  is  not  material ;  and  in  truth  when  a  remain- 
«r  u  limited  it  b  moft  proper  to  come  in  the  Hahend.  and 

^t 
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it  cannot  be  otherwife ;  and  the  cifes  before  eked  |[mit  the 
eftates  in  the  Habend.  The  coomioo  conttyances  of  B^ 
bmd  prove  it ;  A  leafe  for  life  to  A.  remainder  to  the  right 
heirs  of  J,  S.  2  Co.Si.  Bredaf%c%(t,  tit.  Ph¥M,  itkK  t. 
TrMcy  and  NicMfonh  cafe  93.  An  tftate  mlty  bt  gnknM  10 
the  Hahend.  to  whom  none  h  in  \ht  premiffes.  w  I  cinh 
elude  this  point  that  Mary  Clark  Mid  J^m  Brook  faafe«  gCMri 
remainder  for  looo  yean. 

1.  Becaufe  the  grant  (hall  be  expounded  bdft  f»r  tba 
grantees. 

2.  Becaufe  of  the  intention. 

3.  It  hath  a  ptefent  eftat^  10  Aipport  it. 

Now  the  next  qutsftion  upon  this  point  will  be>  WiMt 
kind  of  remainder  this  is,  vit.  Whether  «  remaindir  tcfr- 
ing  prefently  or  a  contingent  ? 

It  is  a  contingent  remainder.  For  the  teafe  fwde  by  the 
duchefs  to  the  lord  Pawkt^  Vc.  is  for  fotty  ytsiJt^  if  #• 
*  P.  144.  *  live  fo  long;  und  after  her  detftb,  to^Mlie,  reliubiliii 
be  as  to  one  moiety  to»  &r.  fo  the  remainder  is  mfl  after 
the  end  of  the  term;  bot  after  the  dttath  of  the  tlidie4b» 
ivhich  may  be  within  the  forty  years,  or  a;fter  fht  f(Hry 
years ;  fo  that  its  doubtful  whether  the  remainder  wfll  VIA 
eo  mjlanti  that  the  precedent  particular  eftate  ihaH  «wl  dftiiil. 

In  which  cafe  by  the  rule  of  our  books  the  reAailKler  4l 
contingent.  3  Co.  20*  in  Borajlonh  cafe.  If  one  ^gfiAt  16 
y.  S.  for  life^  remainder  to  the  right  heirs  of  J.  t^.  thte 
is  a  contingent  remainder,  viz.  It's  li  g(ood  reffliindflfr  If 
J.  D.  dies  in  the  life  of  J.  S.  but  otherli^ife  if  J.  S.  diet" 
before  this  veft. 

10  Cb.  17.  Lampef%  cafe.  A  termor  devifei  life  'ferrifi  fa 
jf.  for  life,  remainder  to  B.  It  is  there  agreed  that  TMs  k 
a  contingent  poifibility.  Upon  the  fame  reafon^  i(  A.  fhrfl 
live  after  the  term,  the  remainder  (hall  never  nft  ;  but  if 
during  the  term  he  dies,  it  flialt  veft. 

In  Ptowd.  the  cafe  put  in  CbUkar/Ts  aSt^  A  teafe  ts  imfc 
to  jf .  for  life,  the  ^enninder  to  R.  for  life  ;  if  -:§.  ^tea  tie- 
fore  if.  the  remainder  to  C.  for  life,  this  is  a  good  WMSnt' 
der  upon  a  contingency,  viz,  if  B.  dies  befof^  A. 

So  in  our  cafe  the  Jeafe  is  made  to  the  ioM  Ptrivki  Md 
others  for  forty  years,  if  the  duchefs  live  To  1ong>  MMl 
itftcT  her  death  the  remainder  to  Mary  CMt  «Hd  3^ 
Brook  for  1000  years ;  this  is  a  contingent  fema&ldM't  in 
the  particular  eftate  on  which  it  depends  is  the  ^ate  for 
forty  years,  which  may  or  not  determine  before  her-dHitll ; 
if  it  determine  bdbre,  then  the  ttmaihKler,  as  ft  reMBder^ 

m   .        ' 
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Oi;cA.  Iwfy  brother  Bmaari  would  ftem  to  obj«ft  ibff 
this  ffwnftifider  ttmdA  ml  be  good  bccaufe  of  that  roajmrr 
df  JuMtfttioDi  for  if  it  not  16  begio  after  the  forty  years* 
bol  after  tba  deatfc;  ai|^  fe  the  life  of  tbe  ducfaefs  ioterr 
poMt  «Dd  conpanet  k  to  Uie  cafe  put  in  C»hhurft^%  cafe, 
MwmL  ^5.  If  the  eftfte  be  Unfiled  to  J.  fsxr  life,  aru)  «/- 
tcr  the  detth  of  ^.  and  one  day  after,  to  remau)  io  Z>.  for 
life,  that  u  a  raid  reoaainder,  wbicb  is  law. 

R^,  Bol  the  reafoQ  j«  lici^e  there  19  no  prohabiiity  % 
the  fonaiader  to  veft  when  the  pariicyWr  f  ftate  ends,  yrh'i^ 
ta  a  neocfary  iocidani  to  every  remainder :  but  there  i^  ^ 
poflHality  ia  oar  cafe,  for  if  ihe/luchefs  die  within  the  forty 
j«ar%  iheo  tiie  particular  eftate  ends  when  the  remaiader 
comaacDcalb.  Tiiis  is  eaprefly  agreed  in  j  Co,  20.  B^^  -" 
TBfimtt  cafe.  If  a  leafe  be  made  to  A,  for  twenty  years,  ^ 
JB.  (ball  fe  loii|;  live,  and  after  the  death  of  j.  a  /eroavider 
«a«r  IB  fee,  4his  jiemaindar  is  void,  becaMfe  \f  jtha  ren^ain- 
der  ftall  ^  be  ffwdt  ihen  (hail  the  fee-fimple  .be  in  a^iaoce,  f  P.  j  45. 
3vliioii  Ae  hm  wiU  not  fiiSer.  BiM  if  ithe  remainder  bad 
Iwaniorjjefnkiiadheenigood,  forthatmaybe  uiabeUace^ 
and  db>e  oMi^adcd  ihe  £ffi  poin/. 

%.  Voiot*  MQ(wthe  eftate  iheing  ibus  fettled  (vt%.)  a 
jraHMJpder  for  uoo  years  to  Mwr^  Clark  a&er  the  death  of 
At  dndialay  IJbe  jury  find  that  afterwArds  Trin^  \  o  Cfor.  4 
jcertm  £ne  with  prodamatioos  theceof  made  according  to 
4tlie  Cmos  of  ihe  ftatute  by  the  faid  Joh  Claris  and  the 
4mA  Mmtj  •dark  his  wife,  in  C.  £.  the  tenor  whereof  ifpl- 
lowdh,  aad  recites  Jn  iav  verbot  .(5?r.  whereby  it  appear^^ 
that  fimm  Jbptr^  £fq;  imd  jRabert  Pifhritig  were  plaifUifs; 
yjk  Clmnk  and  iiMy  his  wife  deforciants.  The  fine  was 
mi  she  snoiety  .of  .the  manor  of   Newfils  Ronkey,  JValSef  f- 

Jhint  ^aad  Bemuick,  eight  meffuages,  .four  cottager,  and 
4baee -tofts,  and  divers  niimbers  of  acres  in  Barkway^  Barky 
and  Rtffimi  >6>  ihe  point  is  whether  Mar^y  Qark  by  this 
•fioc'liaib  pafledaway  her  intereft,  .or  extiiiguifhed  it  in  the 
landa  tn^iiieftion :  And  »he  .held  <(he  had  not. 

4.  Beoaufe  it  is  not  found  that  the  fine  was  levied  qf  the 
•lands  in  qoeftion,  and  if  it  be  not  found,  being  matter  of 
4iaG^  itbe  oourt  .will  not  prefume.it. 

Otji^.  Thatit  appears  that  .the  (fine  is  levied  of  lands  of 
•the'Cune  -name,  .and  in  the  fame  place,  as  are  mentioned  in 
tfaeiiadanture.of  Jwu  i'632. 

R^  If  it  were  fo,  unlcis  the  jury.find  it  to  be  the  fame 
Inodsy  the  court  cannot.pcefume.it ;  for  it  may  be  of  lands 
of  the  ilMoe  name  and  to  the  faooe  place,  and  yet  not  the 

fame 
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fame  lands ;  tnd  the  prefumption  ts  againft  it ;  for.  if  it  kid 
been  the  fatne,  the  jury  would  have  found  it  fo :  and  ti 
were  dangerous  for  the  court  to  fupply  it  by  intendment, 
for  thereby  they  might  fubje£t  the  jury  to  an  attaint. 

a..  But  in  truth  it  doth  not  appear  the  fine  was  levied  ol 
lands  in  the  fame  place  or  name,  as  in  the  indenture  oj 
yme  1632. 

For  the  lands  given  Mio^y  Clark  by  the  indenture  are  the 
moiety  of  the  manor  of  Newfihf  i^c.  fituate  in  the  fwiriQie 
of  Barley  f  Read  and  Royjion  in  the  counties  of  Hmiford  anc 
Cambridge^  or  One  of  them  ;  and  the  fine  is  of  lands  in  th^ 
county  of  Hartfordf  and  fo  non  conflat  whether  the  fame. 
^  P.  146.  ^  2.  Admit  the  fine  were  of  the  fame  lands  ;  yet  I  con- 
ceive the  eftate  of  Mary  Clark  is  neither  given  away  or  ei(* 
tinguiihed. 

The  cafe  for  that  is, 

The  lord  Pawki  is  lefTee  for  forty  years,  if  the  duchefi 
live  fo  long ;  thb  is  in  truft  that  the  duchefs  might  recdviC 
the  profits,  the  remainder  after  the  death  of  the>duchefs.tc 
Mary  Clark  for  1000  years.  The  duchefs  being  in  poQeC 
iion,  Mary  Clark  levies  a  $n^  to  a  (Iranger  fitr  amufmce  di 
droit  come  ceOf  fcfr. 

1.  Nothing  pafleth  from  Mary  Clark i  for  Mary  during 
the  life  of  the  duchefs,  hath  not  any  intereft  in  her  to  grants 
for  the  remainder  being  contingent  is  not  grantable  over, 
10  Co.  47.  Lampet^s  aSe,  refolved,  Devife  of  a  term  to  J 
for  life,  and  after  his  death  to  B.  this  being  but  a  poffibilitj 
is  not  grantable  during  the  life  of  A.  and  yet  this  is  an  exe- 
cutory devife,  which  is  much  favoiired,  4  Co.  66.  &•  in  Ful 
wood's  cafe  accordingly,  and  8  Co.  Matkew  Mmmnf^s  Cafe 
One  devifes  a  term  to  baron  and  feme  for  one  and  tweut j 
years,  remainder  to  the  furvivor  of  them;  neither  baroi 
nor  feme  during  their  joint  lives  may  grant  this  over;  fi 
that  with  fome  clearnefs  he  held  that  the  fine  doth  not  givi 
the  efiate  of  Mary  Clark^  becaufe  it  is  not  grantable.'    ^ 

2.  This  contingent  remainder  is  not  by  the  fine  eitbei 
releafcd  or  extinguiihed,  10  C0.  48.  in  Lampef%  cafe^  it  i 
faid,  that  a  right  or  title  to  a  freehold  or  inheritance,  whe- 
ther it  be  prefent  or  future,  may  be  releafed  in  five  mul 
ners.  i.  To  the  tenant  of  the  freehold  in  deed  oi"  in  lav 
without  privity.  2.  To  the  tenant  in  remainder.  3.  ti 
him  in  reverfion  without  any  privity ;  but  an  efiate  caoM 
be  enlarged  fo.  4.  To  him  that  bath  a  right  only  in  t^ 
fft&  of  privity,  as  if  a  tenant  be  difleifed^  and  the  Ion 
releafe  the  fervices  to  the  difleifee.  5.  In  refpeft  of  pri 
vity  without  right.     But  in  our  cafe  the  conofecs  of  Cb< 

fim 
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fine  kf led  bj  Marj  CM  have  not  toy  of  thefe  quallttft, 
fbrtbey  have  neither  efiate  in  the  land  in  qiieftion»  nor  pri* 
vity,  or  right,  &r.  therefore  the  fine  cannot  operate  by 
way  of  rel^e. 

3*  By  way  of  extinguilhnient  or  edoppel  it  cannot  be; 
for  the  right.  10  remainder  is  not  in  the  conufor;  and  it  is 
not  an  e&>ppel  to  any  but  thofe  who  claim  under  the  co- 
nnfea  of  the  fine ;  for  an  efiranger  (hail  not  take  advantage 
q(  ity  becaule  it  is  not  reciprocal.  Fid.  2  Co.  BuckUr's 
cafe. 

*  3.  Pobt.  If  the  fine  levied  by  the  duche($  to  fir  Rid-  *  P.  147. 
drifmtg^tB  the  renMinder  to  a  right,  fo  that  for  default 
of  eot7  within  five  years,  this  is  a  bar,  or  the  remainder 
bdeftroyed.  I  bold  that  the  fine  doth  not  touch  either 
the  eftate  for  forty  years,  nor  the  remainder  for  1000 
ycsfi. 

As  to  that,  the  cafe  is,  the  lord  Pawlet  and  fir  Richard 
TmKg  are  kfliees  for  forty  years,  if  the  duchefs  live  fo  long, 
the  mnainder  over  to  the  fitters.  Now  the  claufe  in  the 
iodcntore  is,  that  the  duchefs  (hall  take  the  profits,  and  the 
coorifloaoce  in  pofleflion  makes  her  lefiee  at  will  to  the  lord 
Fmdd  and  fir  Richard  Twng. 

Now  that  ibe  is  tenant  at  will,  Vid,  1  Inft.  iTi.a.  IfH^ 
cater  into  lands  by  the  confent  of  the  owner,  he  is  tenant 
at  win,  LiitL  108.  H.  makes  a  feoffment  in  fee  upon  con- 
<iitian  to  perform  his  will,  and  the  feoffor  enters.  Little- 
fai^sopbion  is,  that  he  is  tenant  at  will;  Coke  'is  of  that 
optBtoo,  and  fo  upon  debate  it  was  refolved,  Hili  1 1  Car.  1. 
A  i{.  betwixt  IVilldnfon  and  Meriam,Cro,  Car.  323.  In 
cafe  of  a  mortgage  the  perception  of  the  profits  do»h  make 
the  mortgagor  become  tenant  at  will  to  the  mortgagee,  and 
tliQt  adjiK^ed  that  the  mortgagee  might  devife  the  lands, 
Cn.  Jac.  Powfeky  zvA-Blackman  ;  fo  that  the  duchefs  here 
bub  a  rightful  poflfeifion,  and  a  fee-fimple  in  the  reverfion. 
And  then  I  conceive  the  fine  doth  not  ff ir  any  of  the  eflates 
fw  yean,  for  thefe  reafons. 

i«  Becaufe  it  is  a  fine  which  works  by  way  of  grant, 
^rf  there  be  an  efiate  large  enough  in  the  grantor  to  fa- 
^'''^^  grant,  the  law  will  never  expound  it  a  tort,  if  it 
"^7  l|t  otherwife.  Now  the  duchefs  by  fine  grants  a  fee- 
^ii'f'et  and  fhe  hath  a  fee-fimple  to  grgnt,  and  therefore 
^  VROOg:  upon  this  reafon  it  is  in  i  Co.  76.  BredorC^ 
^^  tenant  for  life,  remainder  in  tail,  tenant  for  life  and 
•^  iathe  firfl  remainder  levy  a  fine  to  a  flranger ;  adjudged 
^^^  that  it  is  not  any  forfeiture  of  the  eftate  for  life,  nei- 
ther 
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ther  toy  difbwitioaaiioe  of  the  femftiixter,  tecaufe  it  itkff 
fine;  yet  hi  this  cafe,  if  it  had  4iten  fa^  feoffment  willM>at 
deed,  it  is  there  agreed  to  be  a^feitiirc  and  difopatisio^fOB. 
But  any  eftate  by  fine  that  operates  by  way  of  grast,  llie 
law  to  avoid  wronj;  expounds  it  fo.  That  4very  owt  giimti 
that  that  he  may  lawfully  frant.  lo  (3p.  96.  ^  B4wm4 
Seym9ur^%  cafe.  Upof>  the  iame  reafon,  if  temMt  in  uik 
*  P.  148.  <Mirgrin  and  fell  in  fee,  and  then  levies  a  ^  fiiie^  thbfine 
iball  work  no  diicontinnance  or  wrong.  Bat  idie  \tm  Co 
avqid  a  tort  doth  expound  it  to  operate  upon  the  bafe  fe« 
that  was  fornierly  granted,  which  wrought  no  difcontinu- 
tnoe,  as  it  is  therfi  adjudged  \  anfl  yet  if  the  fine  liad  been 
levied  before  the  baigain  «nd  faie,  there  it  had  ijpmi  1  iaSr 
contiiMionce  ;  for  tb^p  the  Ijmw  had  had  xm  irteamt  tm  eKr> 
pound  it  -otherwfife. 

2.  ReafoHK  Beoaufe  ithe  duchefe  beii^  tenaot  M  wnl\ 
continues  the  pofleflion,  as  well  at  the  time  of  the  fine 
levied,  as  after,  even  to  her  death ;  «nd  the  ffeijoii  of 
4lie  tenant  at  will  is  the  pofleflion  of  lii^n  in  uaaiikit 
ond  thia  preferves  the  efate  without  any  <wripoi^  done  to 
it,  or  turning  it -co  a  ri(|bt.  7  infi.  2:70.  ^he^offofinanf 
the  particular  tenant  h  the  poffeAion  of  4he  ieSmp  cod  die 
pofleflion  of  the  remainders.  The  poftffion  «f  oyiowlini 
•in  chivalry  or  a  guardian  in  focage  is  'fhe  pofTeffiod'Of  liini 
in  reverfien.  £9  Jljifn  j^.  161.  40  A^fftjf-  9-  W  & 
4.  14.  A.  'C^r.  And  the  -poflfeffion  of  -a  -tenant  latavill  'doih 
Tfiacfa  Biore  intitlehim  in  reverfion  4o  the  foSefion  dian 
«ny  other.  For  if  tenant  «t  will  commit  any  ^untary. 
walte 'and  dies,  and'his  heir  enters,  «i  4uch«dfe4be  ieSbr 
tnay  have  on  aAion  of  tvefpaCs  vifdl  £rmsf  fie.  mbboak 
any  entry.  Lift,  fifi,  ^2.  567.13.  •i'0&4*i&  ax 
ff.  7.  12.  Bnt  in'cafe  «f  tenant  at  ArfRerance  the-  ileffor 
Qumot  -have  tnefpofs  without  entry.  Henee  4M|f»w8  ithul 
the  pofleflion  <yf  the  duchefe  is  the  fofleffioocf  die  teffv, 
•fo  long  OS  the  will  comimies.  The  4evying  ^of  ilhe  fine  hf 
thb  ducfaefs  is  no  determinotion  of  the  wiH,  for  Ak  coari-- 
nues  her  pofleflion  ftill ;  and  tKe  levying  of  the  fine -fay  iur 
is  a  lawful  afi,  and4i  lawful  ad  4ball  nevor  Joterniine  the 
will.  I  Inji.  85.  Akofe  at  will  referviag'the  taeet,  iMr« 
if  the  wfii  be  determined  yet  'her  oontinuanoe  in  pofieAon 
makes  her  tenant  at  fuflferance,  which  <ftill  continises  ilbe 
pofleflion  'of  the  lefibr.  And  the  fine  being  a  lawfol  «& 
tlofh  not  turn  4he  'cftate  to  a -right.  9  Co.  104.  fkJg0^t 
•cafe,  10  Co,  96.  Seymour^^  oafc. 

The  3 J,  and  mmn  reaJoH.    Becaufe  the  iine  is  levied  to 
fir  Richard  JTounif  who  is  t>ne  of  4hc  lefioes  for  years,  «iid 

by 
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kff^HMMt^  S7  JKff.ra^  10.  tbt  eftaie  of  fir  Afc4«rtf 

Jwft;  0  CKf^t^  fintd,  ftt  ttppein  by  7  C0.  Lilting ftmf% 

cafe,    ff  tiMM  be  Mbtfor  ^eiirs  to  tfae  nfe  of  tnotfaer^ aal 

the  ieflbr  infeoff  tfce  leflee  for  years  to  ufes,  ttit  term  for 

jwn  it  ftved  by  the  proviib  of  the  ftatute.    ^  if  tiie 

^  lutf  tflfaoff  a  oof  yholdcr  to  the  ufe  of  another,  the  copy-  *  P«    1 49* 

kaUtr't  tflbttt  11  fl4farred.    Then  if  the  eflate  of  iir  Rich^ 

mri  Tma^  by  ezpreff  ^mj|&  of  the  iftatiite  of  a?  H.  8.  it 

laved,  and  00  wrong  done  to  it^  it  fellows  that  the  remain- 

ctar  it  aec  iMdbed. 


73r  €mthfion.  If  by  the  fine  no  wrong  is  done,  and  (ht 
tlbtt  far  yeirt  «ot  nmed  t<d  a  right,  then  m  bar  can  be, 
and  no  daun  is  neceflary ;  and  this  it  refolded  5  Co.  124^ 
SMdbr'tcaAs,  chad' to  be  adjudged  in  SuffineS  cafe.  If  a 
flMlliach  k  fotore  iifterell,  and  the  leObr  is  difleired,  and 
lie  Maiftr  iefM  «  Aie,  the  ^fotane  iateneft  it  not  toeched, 
Wfuk  betiuft  it  it  nei  taraed  to  a  right  he  is  not  boimd  to 
iMfaadeini.  And tbetjafcpot out «^  Pbm)i.  375.  St^wift 
nft.  If.  Jf  .  tetry  a  fiee  in  which  another  hath  title  of  com- 
•90%  ead  five  yeaft  fnk^  the  commoner  is  mi  barred,  be** 
Woftf he  fine  doth  Mt  do  any  wrong  to  H. 

5  Cb.  9  7.  flMwr's  cafe,  Agreed  that  a  line  and  non- 
eMb  tlorti  not  bind  the  aflate,  bm  4he  right ;  and  therefore 
«luHi  flue  fine  dwhuot  turn  the  eftace  to  a  right  theie  needs 
Mclailb.  ^  ik.  105.  tiargartt  /W^^scafe. 

%i  R^fobaim.  That  no  ^e  bars  any  eftate  in  poflfeifion, 
revcrGoD  or  remainder,  which  is  not  devefted  and  pat  to  a 
•illSlM  (  aed  there  il  h  alfo  ftid,  thtt  he  Vhat  at  the  time  fiath 
Wt  ^  -title  of  emry  4hiill  not  be  batted,  fo  the  pofleHion 
eMtiMHig  in  the  leflees,  «nd  wtt  bemg  tattied  to  a  right, 
there  it  is  not  touched  nor  barred  by  the  fine. 

^  96eiAu  BecauTe  the  tttmainder  limited  to  Mary 
<C9MMd  Jmt  Brook  is  oontinjgent,  fo  that  at  the  time  ctf 
^ffie  fivekfried  it  it  not  velted  in  them,  tint  in  the  cuftody  of 
^Itt  htr^  4ii  ^ich  cafe  a  tine  levied  by  a  ftranger  doth  not 
%ih'  Ir,  ^9  O.  Podgef^'t  cafe.  It  is  faid  when  dhe  eftate  is  (b 
imW,  that  he  who  claims  the  imereft  c(f  it,  Cannoft  by  any 
fiSMNty  eater  and  make  tsis  claim,  he  ftiall  not  be  barred 
by  Ae  Ihtttte ;  for  it  is  noft  reafon  That  lie  'Aiall  be  barred 
byWa^dirtm  who  is  iiot  guilty  -of  any  taches ;  and  there- 
fore H.  who  had  a  fiiture  inteieft  at  the  time  of  the  fiae 
levMniatl  not  be  barred.  So  in  the  cafe  of  feofiee  upon 
condition,  if  he  levy  a  fine,  and  five  years  pafs,  and  then 
the  OBWditkni  is  broken,  he  is  not  tnnrred.  And  now  in  our 
mftiMt  the  time^f  the  fine  levied  the  fifterseould  not  enter, 

for 
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for  their  eftate  was  not  in  them,  gnd  therefore  not  toached» 
Hill.  29  EUz.  Rot.  824a  C.  B.  Grant's  cafe.  JOn  Grm^ 
^  P.  I50«^€ife<i  of  lands  *  in  fee,  held  in  fc^rage,  devifes  them  to  hi« 
nephew  J^ht  Grant  when  he  comes  to  his  age  of  twenty- 
five  years,  to  hold  to  him  and  the  heirs  of  his  body ;  ^aAi 
Grant  the  nephew,  after  his  age  of  twenty-one  levies  a  fine 
of  'em  to  a  (Iranger,  $nd  having  ifTue  after  attains  to  bia 
age  of  twenty>five  years,  and  die9. 
Three  points  were  adjudged. 

1 .  That  the  gift  and  devife  to  Join  Grant  the  pephew, 
was  in  contingency  and  futura  at  the  time  of  the  &om 
kvi^d. 

2.  That  the  eftate-tail  in  contingency  wias  not  barred  by 
Ihe  (latute  of  4  H,  7. 

3.  That  this  efiate  in  contingency  was  barred  by  the 
ftat.  of  32  H.  8.  cap,  26.  And  this  by  force  of  the  words 
of  that  (latute,  AH  fines  levied  by  proclamation^  lie*  of  any 
mannorSf  lands ^  £^r.  hefore  tie  time  of  tie  faid  fine  levied^  in 
any  wife  intailed  to  the  per/on  Jo  levying  tie  fine,  or  to  any  of 
Us  ancejhrs :  And  this  is  a  refolution  fpr  us,  and  our  cafe 
is  more  ftrong ;  for  in  our  cafe  the  fine  is  levied  by  % 
ilranger,  but  in  Grant's  cafe  by  the  party  himfelf,  and  ye( 
not  touched  by  the  ftatute  of  4  H.  7.  And  our  cafe  clearly 
is  not  within  the  (latute  of  32  H.  8.  (or  that  there  is  no 
intail  per  que,  ^c.  And  admit  the  particular  eftate  of  40 
years  (hould  be  turned  to  a  right,  and  difpUced,  this  right 
fupports  the  remainder,  i  Co.  Archer'%  cafe,  Co.  Ckid^ 
leigffs  cafe. 

Ohjeif.  The  laft  thing  objeded  was  to  the  verdiCb, 
which  found,  that  the  tntereft  of  Mary  Clark,  Kaiarine 
Brook  and  Frances  Brook  came  to  the  leiTor,  and  doth  not 
find  how. 

'Refp»  It  is  good  enough  ;  for  when  the  jury  finds  the 
intereft  to  come  to  the  leflbr,  the  court  intends  allcirciinw 
fiances  which  conduce  to  that  fad ;  for  the  court  doea  not 
doubt  when  the  jury  doubts  not.  4  Co.  FullwoosPs  cafe 
65.  The  jury  found  that  Thomas  Cafik  came  before  the 
recori^er  of  London^  and  mayor  of  the  (laple,  and  acknow- 
ledged hin^elf  to  owe  to  Thomas  Rivet  200A  £iccptioa 
was  taken,  that  there  was  no  finding  of  any  (latute  therCf 
for  it  was  not  found  that  this  was  fecunff  formam  StaMi% 
and  that  it  was  by  writing. 

Refp.    It  is  good  enough,  for  all  circumfiances  (hall  l^e 
intended. 

The  court  did  objeS  and  doubt  that  the  remainder  li* 
mited  by  the  two  fiflers  was  voidj  bccaufe^  i*  That  it 

coOld 
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tould  not  pftfs  to  them  by  way  of  prefent  cllatc,  becaafe 
tbej  were  not  parties  to  the  indenture,  a.  It  could  not  be 
a  *  ooDtii^nt  retnainder,  being  a  remainder  for  years  ^  P.  15 1« 
depending  on  an  eftate  for  years ;  and  there  cannot  be  a 
contingent  eftate  for  years ;  becaufe  a  leafe  for  years  ope- 
ratic by  way  of  ccfntrad,  and  therefore  the  particular  ef- 
tate and  the  reflwadfr  eftate  operate  as  two  diftind  eftates 
grounded  upon  fevinfl  contra£b;  but  it  is  true,  fuch  a  re- 
mainder may  be' of  a  freeb^idf  as  upon  an  eftate  for  life, 
the  lemainder  |o  the  right  heirs  of  j.  S.  and  then  in  law 
ib€  particular  dlate,  and  the  remainder,  is  but  as  one  eftate 
In  law,  and  is  created  by  the  livery. 

{|«  The  court  objededf  that  the  fifters  were  barred  by 
the.  fine  and  non-claim :,  for  admit  it  be  by  way  of  contin- 
gent lemainder,  when  the  remainder  vefts  the  fifters  are 
hoahd  within  five  years  after  to  enter ;  as  in  cafe  where  te- 
nant m  tail,  remainder,  in  tail  doth  levy  a  fine,  and  tenant  i 
in  tail  dies  witttbuT^ue,  he  in  remainder  is.  hound  to  enter 
within  five  years  after  the  death  of  the  tenant  in  tail^  elfe 
lie  If  barred.  •  Judgment  for  the  plaintiff. 
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MILLS  had  a  Mandamus  to  reftore  him  to  the  place  » 
of  one  of  the  approved  men  of  Guilford ;  and  upon  1 
•the  return  appeared  juft  caufe  of  reftitution,  and  upon  that  L 


ILLS  had  a  Mandamus  to  reftore  him  to  the  place  Bfandamiis. 

Lev.  i6a. 
Keb.8^1 

■     B  V  080. 

the  parties  fnbmitted  by  rule  of  this  court  to  Onflow  and  %  Keb.  1. 
Wefton,  who.  made  an  award  that  Mills  (hpuld  be  reftored, 
and  the  approved  men  refufed  to  refioTe  him.  And  upon 
this  iierjeant  fVHd  moved  for  an  attachment  againft  the  ap- 
proved men.  But  by  the  court  an  attachment  doth  not  lie 
agaiaft .  a  corporation :  but  if  it  be  granted  mfi,  and  the 
corporation  will  not  reftore  him,  the  court  will  grant  a 
jcffitntion. 

Dixm 


•A 
•  I  ■  •  ■ 
1.  k.  ■  t  •• 


•-ii 
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▼ilc^*  Dijt$n  had  a  debt  due  to  hm  from  Kilkgrtw^  a  grMd 

olBcer  of  rile  king's  kouflioid,  and  for  that  he  couM  aot 
arreft  hm,  h^  took  Prasffs  and  outlawed  bim,  aad  iC?/2r- 
gr^w  hearing  of  it^  caufM  the  plaintiflF  to  be  imprtfbned, 
and  Dixmi  o4>tained  an  Habeas  Cerfus  of  the  chief  juftke 
in  the  vacation,  and  an  Aliof  i^  PiurieSf  and  upon  fjfwceh 
with  the  king,  the  chief  juftice  informed  him  in  this  man- 
ner (as  the  chief  juftice  reported  in  open  court,  (^%.) 
T'kat  his  fervantt  are  free  •/"  arreft s^  and  therefire  he  ftmdi 
not  be  deprived  of  them  witJkntt  Ks  leave ;  but  this  privtlege 
19  for  the  advantage  of  the  king,  but  not  for  his-  ferraitts, 
and  therefore  they  may  be  foed,  fo  as  he  be  not  deprived 
oIF  ihem,  and  fo  niay  be  outlawed.  But  notwithftanding 
this  refolution,  Dixm  was  arrefted  again  and  in^ifoned  ; 
and  now  Kefyng  moved  for  a  Fkr,  Habeas  Corpus^  and  the 
court  granted  a  Habeas  Chrfus  but  not  a  P/wies,  bccaafe 
oome  was  granted  before  in  open  court. 


P.  153.  *  — —  verfus  Harvey  Executrix  of  Sir  Job  Harvey. 


Sarvlvor. 


Mandamus. 


IN  debt.  The  defendant  pleaded  a  joint  judgment  a* 
gainft  the  tedator,  and  Erafmus  Harvey  who  is  now- 
alive,  and  that  he  had  not  affcis  beyond  the  faid  judgment 
to  fatisfy.  The  plaintiflF  demurs ;  and  adjudged  for  the 
plaintiff,  becaufe  the  lien  farvives,  and  the  executrix  not 
liable.     Fide  antea  26.  Edfar  and  Smart. 

A  Mandamus  was  granted  to  reftore  the  recorder  of  Bam- 
ftable,  direded  to  the  mayor  of  the  corporation ;  and  he  re> 
turned  quod  non  conftat  nobis,  that  he  was  ever  eleded  ;  and 
the  return  adjudged  infufficient,  and  reftitution  awarded. 

Bretton  verftis  Prctriman. 


AfliMifiit.       TN  ASSUMPSIT.    The  platntilF  declares,  that  the  de^ 

t  ihnr,  Abr;    X  fendiant  promifed,  that  in  confideration  that  the  pAainriff 

Vm.ttt,      ^^f^^ouHi  take  an  oath  that  money  is  due  to  farm,  he  wotdd 

a  Keb  a^  44.  pay  him  ;  and  the  phitntifF  atvers,  thart  he  fwore  bdbfe  m 

tnafter  m  chancery.    The  defendant  demurs  ^  and  adjodntf 

for  the  plaimifF,  t)«;caufe  h  ftall  be  intended  an  aSruMtion 

upon  Iblemn  protefbrtion,  and  not  foch  an  oath  for  which 

he  troLj  be  indT6ted,  Cro.  BUz.  470.  Knigit  verfos  ft4i» 

a'^Sid.  113.      fvtn^if  Mich,  165^.  Perkins  verfus  Bindt^    In  confkterattoa 

Poki&i  vnfit  the  plaintiff  would  come  before  a  mailer  in  chancery  and 

Bmck.  fwear,  he  will  pay;  and  adjudged  for  the  plaintiff;  and 

ncre 


TeAu  TniL  iS  Cair^  ft.  B.  R. 
bUenf  At  Ubftet  Mitttr  tfepoadds  tht  tbttig.    JT/ir  ikML 

A(  week  bdbre  tins  fern  fir  A#^/  Bfmatd^  ferjeMit  at 
kw^  diei^  mho  mm  n  Wromt,  imd  of  the  county  of  Ihi/ih 


•  Itttm.  Trills  18  Car.  a.  B^  R.      •  P.  154- 


Thb  tthn  'vWs  very  dcfeftive  in  bufinefi,  and 
tiiefefons  t  did  pot  attend  above  two  or  three 
days»  in  whi^  no  cafe  remarkable  occurred ; 
.citept  the  c^  following. 


IMM 


PRESENTMENT  was  in  a  leet  in  WeftfHinfitr  againft  Conrts. 
diTCtB  fcrfoiM  for  ufing  feveral  tradea»   faaving  not 
ferrcfl  as  apprentices  for  icven  years,  according  to  the  fia* 
tnte  of  the  5M  of  ££2.  and  upon  this  prefentifient  Bftiet 
cbitf  bailiff  of  this  liberty  would  have  levied  40/.  a  month 
upon  tbflvif  Aflfi  tbey  removed  the  preTentmeRts  by  C^thnttt ; 
sod  it  WIS  ooW  debated  if  the  leet  had  conuiance  of  fuoh 
tUflgitqr  the  laftclaufeof  31  EUz.  e4p.  5.  and  it  feems 
aot|  beomfe  the  offences  there  menttoned,  and  the  courts, 
flullbeespouoded,  reddendo  ftngida  finguUt. 

Ike  King  againft  The  Earl  of  Dorfet>  in  Chancery.  . 

TTPON  m  Scite  facias  againft  Richard  carl  of  D«yJf ,  Sdre  fitcUt. 
\J  UA  others^    menibers  of  SackvUe  College  in  fio/f  Poftca  177. 

a(Ntf  10  4:uffhc,  to  (hew  eaufe  why  the  letters  patertt, 
IHofponJtea  and  cooftituted  the  (aid  hofpital,  ihould 
■*  b*%pfei(ted  te  they  condcrned  EdiVatdetiA  of  Dvrfett 
^*€lfcirt  ftoaks  of  Robef^  earl  of  D&rfet  who  was  tte 
"*Mr^  lOie  faid  Itbfpital,  ^and  cancelled^  a:mi  the  inrol- 

ment 
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totat  of  them  vacated.  The  Scire  fscias  recites  the  trill 
of  Robert^  and  that  he  devifed  to  his  executorSf  by  which  ft 
was  provided,  that  his  executors  (hpuld  found  and  endow 
the  faid  hofpital,  and  make  by-laws,  and  that  the  heirs  of 
Robirt  (hould  have  the  patronage  and  vifltation  of  the  hof* 
pital;  atid  the  king  by  letters  patent  intending  to  incorpo- 
rate the  faid  hofpital  according  to  the  faid  will,  and  that 
the  charitable  cure  might  be  performed  according  to  the  in- 
tent of  the  founder,  conftituted  the  corporation,  and  grant- 
ed licence  to  purchafe  the  endowment  intended.  And  he 
£arther  granted,  that  Edward  earl  of  Dorfett  who  was  heir 
^  P.  155.  *  niale  of  the  founder,  (hould  have  the  patronage  and  viii- 
tation.  The  Scire  facias  recites.  That  the  lady  TJtioietp 
and  the  lady  Compton  are  heirs  of  the  fonnder,  and  that 
Edward  earl  of  Dorfet  had  taken  upon  him  the  patronage 
and  vifltation  of  the  hofpital,  to  the  difinherifon  of  the 
faid  ladies ;  and  upon  this  Scire  fac.  the  eaal  of  Dorjet  de- 
murs in  law. 

Finch  folicitor  general,  for  the  earl  of  Dvr^ ;  and  he 
faid  thatnhis  Scire  fac.  is  rather  Procefs  in  the  name  of  the 
kin^y  than  the  Frocefs  of  the  king  himfelf ;  and  fuch  Pr9' 
eefs  doth  not  confift  with  the  intereft  of  the  crown ;  a^d 
reduced  his  argument  into  five  heads,  i.  This  Scire  fie. 
need  not  to  be  brought  in  the  name  of  the  king.  2.  This 
Scire  fac.  doth  not  lie  at  the  fuit  of  a  lubjeQ.  3.  A  Scire 
fac.  doth  not  lie  to  repeal  part  of  a  patent.  4.  This  pa- 
tent is  good  in  toto^  5.  Admit  it  is  not  good  in  Mo,  yet  it 
is  not  fit  to  repeal  this  patent  at  this  time. 
'  jIt  to  tie  firfi.  Becaufe  the  conclufion  of  the  writ  is 
•  ad  damnum  of  a  particular  fubjed,  and  the  king  cannot  have 
a  Scire  fac.  but  where  the  thing  is  in  deceptionem  Regis,  or 
ad  gravamen  populi.  10  Co.  Magdalen  College's  czk.  The 
king  is  called  Sponfus  Regni,  and  the  writ  of  ad  juod  iam^ 
num  is,  Ita  quod  patria  non  gravaretur ;  but  if  the  writ  be 
not  brought  againft  a  publick  injury,  the  king  caraiot  make 
a  private  quarrel  himfelf  ;  and  no  Scire  facias  lies  to  repeal 
a  patent  but  in  two  cafes,  i.  A  Scire  fac.  to  repeal  a 
prior  patent  is  always  at  the  fuit  of  a  fubjed,  a  £•  3.  7.  b. 
Hill.  16  £.  3.  Fitz.  Grant.  53.  the  cafe  of  the  burgeflea 
of  ff^ells,  17  £.  3.  Dyer  269.  a.  pi.  18.  Lands  held  of 
the  bifliop  of  fVinton  were  conveyed  to  the  king  by  cotiil 
to  make  the  bifliop  lofe  his  fcigniory,  and  the  king  JUf 
vacante  granted  them  to  the  brothers  Carmelites ;  and  thb 
grant  was  repealed  by  Scire  fac.  Mid,  21  £.3.  47.  a.  pi. 
68.  and  in  the  prince's  cafe,  8  Co.  the  king  brought  the 
Scire  fac.    But  the  king  there  had  an  intereft^  and  ^  the 

prince 
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prince  could  not  have  thofe  lands  without  the  king  by  fei*' 
fure*  2.  Here  it  doth  not  appear  to  the  court  that  the  la- 
dies ever  petitioned  to  the  king  to  have  any  fuch  writ  of 
Scire  fae,  Pafch.  2J  Eliz.  S\r  Henry  Nevil  m  chancery 
brought  a  Scire  /ac.  to  repeal  a  patent,  and  the  writ  was 
umU  nobis  jitpplicavit. 

Ohje^.  The  king  may  maintain  this  Scire  fac.  becaufe 
it  is  in  deceptionem  Dom.  Regis. 

•  Refp.  Admit  that  it  is,  yet  nodeceipt  will  be  fufficicnt  *  P.    156. 
ground  (or  any  fuch  writ,  if  it  be  not  to  his  damage,  or  to 
the  damage  of  his  peojple. 

a.  The  king  here  is  not  deceived^  becaufe  he  recites  the 
willy  and  yet  goes  contrary  to  it,  which  is  according  to  his 
prerogative ;  and  there  is  a  difference  where  the  king  takes 
notice  of  the  eftate  of  the  teftator,  and  where  he  hatb  (lot 
ootioey  but  only  by  the  fuggeftion  of  the  party. 

To  ike  fecand  peini, '  Such  Scire  facias  doth  Dot  lie  at  the 
ftut  ot  a  fubjefi:,  for  two  reafonV.     i.  Becaufe  although 
the  king  may  bring  a  Scire  facias  in  chancery  to  repeal  a 
patent ;  yet  when  a  fubjeS  repeals  a  patent  of  another^ 
0Dt  upon  privity  but  grievance,  there  it  ought  to  be  repeal- 
ed in  parliament.  Hi^.  16  £.  3.    FitzA,  Brief.  651.   Micii. 
21  £•  3.  46.  t.  pi  65.     It  ought  to  be  grounded  on  matter 
of  record^  and  not  upon  fuggeftion  of  matter  of  fa£l  only. 
If  the  king'graota  two  patents  of  the  fame  thing,  the  fe- 
cond  patentee  cannot  have  a  Scire  facias  againft  the  firil. 
Mich.  7  £.  4.  22.  b.  by  Catefby^  Dyer  1 76,  277.  a.  pi.  54. 
Where  the  title  of  a  fubjed  appears  upon  record,  there  he 
niMy  have  a   Scire  facias ^  otherwife  not.     11    //,  4.  67. 
Fstzi.      Scire  fac.    70.      12  /^.   2.   Fitzh.  Forfeiture   10* 
41  Affife^  pi  25.     Fitzh.  Scire  fac.  133.     Pafch.  49  E.  3. 
II-     Fit%.  Traverfe  19. 

9a  the  third  point.  A  Scire  facias  doth  not  lie  to  repeal 
part  of  a  patent.  Letters  patent  may  be  void  in  part,  and 
good  in  part,  but  they  cannot  be  repealed  in  part;  1.  Be- 
caufe the  record  of  the  patent  is  intire.  2.  The  form  of 
the  entry  of  the  judgment  in  a  Scire  facias  to  repeal  a  p^- 
tdiit,  ia  quod  Utera  Patentes  vaceniur,  and  not  part  of  them. 
Dyer  197.  In  the  prince's  cafe  .they  are  repealed  quoad 
Ataneria,  iSc.  but  it  doth  not  appear  there  were  other 
laodt.  And  there  is  a  difference  between  ^  Scite  facias 
and  a^i^  Warranto ^  for  a  ^0  WarrmUo  may  be  ^ood  for 
part,  and  ill  for  another  part,  becaufe  the  record  is  noc  to 
be  touched  by  it;  but  upon  a  Scire  facias  the  record  i^  to 

L  be 
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» 

be  cancelled.  5  R.  2.  Rot.  ParUamenti  89.  the  cafe  of 
I^yfloffe.  Reverfal  of  records  in  part,  Cro.  Jac.  303, 
King  vtrfus  Marborougky  and  Croker  in  Eje^ment  again  it  an 
Infant  and  others,  reverfed  againft  all.  HUL  1653.  B.  /2. 
Symondf  verfus  Eockle, 
P«  157*  *  Obje^.  Englijb^s  cafe.  Where  a  fine  is  reverrcd 
^uoad  an  infant,  and  good  for  tlic  others  and  F.  N,  5.  98. 
b.  Fine  of  lands  in  ancient  demefne,  and  at  comndon  \dWp 
reverfed  as  to  the  lands  in  ancient  dcnurne^  and  flood  a^  to 
the  orhers- 

Rifp*  Upon  the  EcoJr  of  Entr'.es  appears  a  rational  dif- 
ference; for  if  a  fine  be  reverfed,  generally  the  writ  iflucs 
to  the  Cujlot  Brevium  to  cancel  the  fine.  Coke*%  Entries 
2.52.  Gage^s  cafe.  RajlaFu  Entries  278.  «.  But  when 
thc^e  is  a  reverfal  as  to  part,  there  is  no  fuch  writ.  Cokeh 
Entries  257.  b,  Peirs  and  ParmrtcrU  cafe.  So  a  fine  may 
be  reverfed  in  part,  but  not  cancelled  in  part ;  And  as  10 
the  cafe  of  ancient  demefhe  the  fine  may  be  reverfed  by 
writ  of  deceipt ;  but  the  judgment  is  only  quoJ  Dwumu 
rehaheat  Curiam  fuam.  RaJiaT^  Entries  1 00.  b,  1  EL^  ^ 
Couniefs  of  Kcnt^s  cafe.  In  cafe  cf  an  obligation  for. per* 
formance  of  covenants,  the  obligation  may  be  good  for  part^ 
and  not  good  for  the  other  part ;  but  tV^  obligation  cannot 
?  e  cancelled  for  part,  and  ftand  good  for  another  part ;  ami 
here  the  judgment  ought  to  he  quod  Litcra  Patentes  conceU 
lentur.  There  are  precedents  in  point,  Pafch,  27  £fi«. 
Priv/t  verfus  Word,  In  a  Scire  facias  \o  revcrfe  a  patent 
for  a  vallc  in  Cranhurn  chafe;  ihe  judgment  ought  to  be 
given  in  B,  R.  when  the  reccru  is  hrcnghi  fhcie  to  try  the 
iflue,  but  judgment  was  not  given.  2S  Eliv^.  The  coun* 
tefs  of  Bath  broHght  a  Scire  facias  to  repeal  a  patent 
for  a  market ;  Fide  fuch  a  Scire  facias ,  Mich,  11  H*  \* 
5.  pi  13. 

Objedl,  Ti  en  all  the  patent  is  to  be  repealed  if  any  part 
be  defedivc. 

Refp  It  cannot  he  repealed  upon  this  writ.  2.  Then  t^e 
whole  corporation  ts  diflblvedt  and  all  the  revenue  returns 
to  the  defendant. 

To  the  fjurth  point,  Thi?  patent  is  gord  in  t^'C  whole^ 
becaufe  although  the  k  ng  fakes  notice  of  the  will  of  Ro- 
berti  yet  he  is  not  tied  to  purfie  thole  rules  in  theere£tioa 
of  the  college  prefcribed  in  the  faid  wilt,  becaufe  a  corpo^^' 
ration  is  a  creature  of  the  king.  11  i/.  7.  27.  b.  aad'aS^ 
2f  £.  4.  7.  J.  by  Choke.  2.  Ab  inronvenienti,  if  any  Tariance 
will  (kftroy  corpor^psi  Sutton^%  hofpital  and  the  IctMx^ 

of 
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of  Stvfftock  in  K^nif  aod  many  others  would  be  deflroycd. 
3.  I  wil!  go  over  rhc  defire  of  iliis  writ  of  Scire  facias, 

^J%  the  fifth  p^nt.     It  is  nor  fit  to  repeal  this  patent  at  ♦  P.    15S. 
this  lime,  becaufe  the  court  will  not  repeal  the  patent  wi»h- 
<Mit  calling  the  guardians  and  aifiiUnts  of  the  hofpital ;  and 
here  ihcy  arc  rot  parties.     Keilway  194.     Sir  Joltn  Savage^s 
cafe.  ' 

Majnard    ferjeant  centra^  and  it  vas   adjourred.      See 
afier  177. 

Jemot  verfus  Cooley.     See  before  135. 

INcjefiment  of  the  demife  of  fir  Ralph  Bovey.     Upon  Eftate< 
Not  guilty   the  jury  found  a  fpecial  vcrdid.     f rtfnf // 3  Danv.  Abr. 
Drtkeh'tM  in  fee  of  the  land  in  quedion,  in  confideratton  J  Sid.^aia, 
of  6000/.  ^ants  a  ren^-chaigc  of  420/.  per  anmtm  to  fir  261,  344. 
R^hh  Bwey  «nd  his  heirsy  and  in  the  6eti  of  grant  is  this  '  t^' J'^* 
ciiuie;  And  the  fata  Drake  doth  covenant  and  grant  to  the  2  Vent.  193. 
faidfir  Ralph  Bovey,  that  if  the  rent  be  arrear  above  twenty  «  J^«b.  784, 
dajj  after  any  Jay  of  payment,  that  then  the  ftud  fir  ^^Iph  ^'^*^^^ 
f^jaulk'f  heirs 9  &c.  nuty  enter  into  the  lands  and  receive  184,  170,' 
ttepTdfif  until  he  fiall  be  fatisfied  of  the  arrears ;  the  rent  is  *9S- 
MM,  and  Bovcy  enters  and  makes  a  leafe  to  the  plaintiff  \r 
and  if  Bovey  Aafh  fuch  an  interefi  as  he  may   maintain  an 
ijedment,  was  the  queOton. 

Msrtm  juftice  for  the  plaintiff.      Here  an   inheritance 

raltesi  and  not  a  chattel,  and  the  rent  ih  the  principal,  and 

the  powrr  to  enter  is  .1  farther  remedy,  Littleton  fe^.  327. 

it  is  more  than  a  penalty.     For  Cro.  jac.  511.  Hare  vcrfus 

Hevergil,     Tl.is  <;rant  is  in  the  nature  of  a  common  affu- 

rsQce,  and  therefore  ought  to  be  favoured ;  and  it  is  of 

more  antiquity  than  a  common  recovery.     19  £•  3.     Fitz» 

Ber.2io.     13  R.  2.  Fitz.  Don?  lO.  Authorit/  in   point, 

IM,  13  Jac.  C,  B,  Rot.  868.  Brown  verfus  Ha^Fer,  cited 

iniVf^and  Faughan^  cafe;  and  Trin.    14  Car,  2.     Rot. 

2511.  C  B.  Eger  verfus  Malin.     Ejedment  upon  a  leafe  of 

the  lord  Byron.     Sp^'cial  verdid  was  frund  ;  lir  John  Byron 

fcifedinfee,  by   indenture  grants  a  rent-charge  for  life  to 

conMnet^ce  after  the  death  of  the  grantor ;  and  if  the  rent 

be  arrear,  that  the  grantee  may  enter  and  take  the  pro6ts 

without  account  till  the  rent  and  arrears  (hall   be  paid  ;  the 

rent  was  arrear,  and  the  grantee  enters  and  makes  a  leife  to 

fhe  plaintiff. 

•  And  by  Bridgman  chief  juftice,  There  is  not  more  dif  *  P,  159. 
fcreoce  i)etwixt  a  grant  and  feoffmeor,  than  betwixt  one 

L  ^  egg 
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egg  and  another ;  and  the  juflices  agreed  for  the  pbintiff 
there,  bcfides  Brown  juftice. 

IVjndham  juftice  accordingly*  Here  the  thing  granted  is 
only  a  power,  and  not  the  ternn  it  felf,  and  tt  is  as  a  diftrefs  ; 
but  this  power  produces  a  real  effect,  when  the  grantee 
bath  entered  he  hath  only  a  pernancy  of  the  profits ;  for  be 
cannot  cut  trees,  or  pull  down  houfes,  and  if  he  doth,  tref* 
pafs  liesagainft  him,  is  againil  him  who  abufes  a  diftrefs; 
this  power  goes  to  the  heir,  but  the  inheritance  fubfequent 
goes  to  the  executors^  and  follows  the  arrears  of  rent. 

Twifden  juftice,  and  Kelyng  chief  juftice  accordingly; 
•nd  }udgnienl  was  given  for  the  plaintiff. 


*  P.  160.*  Term*  Hill.  18  &  19  Car.  2.  B.  R*. 


Rymcs  ver/us  Baker. 

6)veiitot.  TN  covenant.  The  plaintiff  counts  that  he  demifed  to  t^ 
t'Kcb.  139.  J.  defendant  certain  land  for  thirteen  years,  to  pay  to  hint 
40/.  quarterly,  and  doth  not  fay  annuatim.  The  defirndiuit 
pleads  Non  ejl  foBumy  and  found  for  the  pkintiff*,  and  after 
plea  pleaded,  the  plaintiff  amended  his  declaration,  and  in* 
ferted  the  word  annuatim. 

And  Powu  moved  for  the  defendant,  that  it  (hoirid  be  cz* 
amined. 

But  by  Kelyng  chief  juftice,  and  tVyniham  jufticc.  The  tA' 
dition  of  annuatim  is  no  more  than  what  was  implied  before. 

And  by  TwifdenyiKxct.  The  defendant  ought  to  have  de- 
manded oyer  of  the  deed,  and  now  he  having  pleaded  JViw 
efi  fa^um  he  is  not  prejudiced  by  the  amendment ;  and  there* 
fore  let  the  amendment  (land. 

l^refcntibeAi.        Ayret  was  prefented  at  the  leet  for  digging  conyrborooghi^ 
a  Kcb.  130.     j^nj  breaking  the  foil  in  the  wafte. 

Winwngton  moved  to  quafli  it,  becaufe  it  is  not  ad  Ckmmmt 

nocumentum.  Cro.  Jac,  1 56.  Leicefier  ForeJTz  cafe.  2  7  Aff.flL^ 

Kelyng  chief  jiiftice.  A  leet  cannot  amerce  for  thii^t  done 

to  the  damage  of  the  lerd  \  and  the  prefeotmem  was  qoaflicd. 

Tern). 
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fiilton  vcrfiis  Johnfon  and  others, 

'TRESPASS  and  falfc  imprifonm^'nt  in  London,     The  dc-  Fal^  ^mpri- 
-■•  fendant  pleads  rhat  J.  S.  fued  forth  a  writ  of  Latitat  ^^°™"^ 
theUfldiy  of  Trinity  term,  direacd  to  the  (heriff  of  R.  ]^^,  '  '^^* 
<Bd  by  virtue  of  that  the  iheriff  of  the  faid  comity  made  a 
wtmmt  to  the  defendant,  and  he  upon  that  took  the  plain-  Sid.  271.  Baily 
tiff,  wkicb  is  the  fame  tmprifonment,  al>fy\  hoc^  that  he  is  ^^^'  ^«o^»^- 
guilty  in  Laubn,  vtl  altter  vel  alio  modo.     And  the  plaintiff 
repHes,  that  the  faid  writ  was  truly  profecuted  after  the  im- 
fnkmatU  (viz^J  the  gth  of  Augufi,     And  upon  this  the 
deftndaot  dcinurs;  and  adjudged  for  the  plaintiff,  becaufe 
$kbo^  the  TeJIe  of  the  writ  is  upon  record,  and  the 
ffiiflriff caonot  aver  againff  it ;  yet  here  great  inconvenien- 
des  will  be,  if  the  plaintiff  cannot  fet  forth  the  very  time 
of  the  purchafe  of  the  writ,  and  the  relation  of  the  Tejie 
is  onljr  to  prevent  fraud,  and  not  juftify  a  Tort\  and  judg^ 
meni  was  given  for  the  plaintiff. 

The  flieriff  returns  a  refcous  agatnff  Syms^  and  others  ;  KtfcoM. 
Md  the  return  is,  that  if.  being  in  cuftody  of  my  bailiffs,  *  ^^  **.^' 
tht  defendant  refcued  him  out  of  the  cudody  of  the  bailiffs ; 
tad  Sirmid  moved  to  quafh  it,  becaufe  it  ought  lo  be  out  of 
tbecoflody  of  the  (heriff. 

Jwifien  juftice.  This  hath  been  rnled  both  ways,  for 
it  it  good,  e  cujiodia  mea  fecundt^m  veritatem  Le^it^  and  good 
€  tmjhdia  Ballivi  mei  fecundum  veritatem  fadii ;  And  if  an  Will.  3?  H.  tf» 
tJQioti  of  the  cafe  be  brought  for  the  refcous,  it  ought  to  ^^'  ***** 
liCt  that  be  returned  the  prifoner  being  in  cujiodia  Ballivi  ; 
bat  the  other  juAices  ruled  that  it  ought  to  bz  ex  cujiodia 
Fkiemmtii,  and  upon  that  the  return  was  quaflied. 


Tciou 
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Knight  ver/us  Buckky. 

Debt.  Tr\EBT  for  rent  by  the  afligncc  of  a  reverfion.     The 

1  Dtnv.  Abr.  X  J  defendant  pleads,  That  before  any   rent  arrear  he 

t  Uv^ /i5  *^*^  affigned  to  another.     The  plaintiflF  demurs ;  and  ad- 

I  Sid.  338.  judged   ioT  the  plaimilF,  by   Kelyng  and  IVyndham^  contrary 

t  Keb.  160,  iQ  ihc  opinion  of  Twiflen  ;  becaufe  the  defendant  doth  n^ 

^^^'  alledge  that  he  gave  notice  to  the  reverfioner  of  this  aflSgo- 
menu  Vide  Cro,  Eliz.  22.  Serjeant  and  GibforCs  cafe. 

This  tei  m  proclamation  was  made  in  court  for  the  comi- 
ty of  Middkfex^  for  the  rates  and  prices  of  hoftlers^  viz. 
hay  for  a  nit^ht  and  day  for  one  horfe  ^d.  with  litter  ;  baj 
for  one  day  4c/.  For  one  horfe  without  hay  id,  oats  %df  by 
the  pcck>  and  not  more. 

Snow  verfus  Cutler.     See  before. 

j^.^  ¥N  ejedment  of  the  dcmife  of  Hanry  Chrnnelty  of  lands 

%  Danv.  Abr.    X  in  Hackney.     A  fpecial  verdi£t  found,  that   Sarat  the 

510.  p.  16.       ^^ife  fcifcd  in  fee  of  a  copyhold,  furrenders  to  the  ufe  of 

p/io.     '    *     ^^^  '^'ft  *"d  Robert  Jaques  her  hu(band,  and  the  heirt  of 

I  Lev.  13$.      ihe  hufband ;  the  hufband  after  furrenders  to  the  ufe  of  his 

'  K^b'^6        ^'"'  ^"^  makes  his  will,  and  by  this  devifes  his  land  in 

751,  800,  8*51.  ihefe  words;  My  lands  in  Hackney  wiich  tuere  my  wifi^u 

%  Keb.  II,       and  now  her*s  for  life^  I  give  to  the  heirs  of  the  body  oj  my 

«45»  *9*-       J^i^  wife 9  if  that  he  or  they  live  till  fourteen  years  of  mge\ 

and  for  wanttf  fuch  heirs  ^  then  to  WiUbun  Jacob  and  his  heirs* 

10  Augufiy  I  Car.  i.  Robert  Jaqufs  dies,  Sarah  furvives  and 

marries  flenry  Chomeley^  by  whom  (he  had  iflfue  the  leflor  of 

the  plaintiff.     Henry  Chomeley  fuffers  a  recovery,  ao  Feir. 

1 5  Car.  2.     Sarah  dies,  and  the  leflTor  of  the  plaintiflF  enten 

and  the  heir  of  Robert  Jaques^  the  devifor,  enters  iipofi 

him. 

*  P.    1 63.      *  The  points  were  two,  viz.     i.  What  pafles  by  the  will. 

2.  What  operation  the  recovery  hath. 

Moreion 
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Mareim  jaftice.-  iji^  If  this  devife  of  the  remainder  in 
fee  be  good  to  the  heirs  of  the  body  of  the  wife,  by  way 
of  executory  devife.  2.  If  the  recovery  be  a  good  bar  to 
the  executory  dirvife. 

As  to  the  fecond  point  he  did  not  meddle  ;  but  as  to  the 
firfl»  he  held  it  is  a  void  devifr.  Convtfyances  at  common 
law  are  good  direSions  for  wills,  i  Co  85.  Perkins  97. 
There  ought  to  be  a  devifee,  as  wtH  as  a  devifor  in  rerum 
natura  and  in  EJfe  at  the  time  of  the  device.  2  H.  7.  13. 
9  H,  6.  23.  Moor  637.  To  an  infant  in  ventre  fa  mere. 
Djer  303.  7r/«.  16  Car.  2.  C  B.  WoodUy  verfus  Nightin- 
gak.  There  was  a  good  executory  devife,  but  not  better 
for  being  a  furrender.    Cro,  Eliz,  OW^'s  cafe. 

Ohjeif.  It  paflfes  by  way  of  revcrfion,  and  the  inheri- 
tance defcends  in  the  mean  time. 

R^'  It  cannot,  hecaufe  there  is  a  remainder  over.  9  H. 
6.  A  ofe  to  a  monk,  the  remainder  to  J,  S,  and  his  hcir?^ 
the  retnainder  veils  immediately,  and  cannot  pafs  as  an  ex- 
ecutory devife,  becaufe  there  on^rht  to  be  fiich  manifeft  in- 
rcot,  and  not  by  averment.  SheHon  verfus  Bine^  Pafch.  1 7 
dr.  2.  A  devife  of  land  to  one^afterthe  death  of  j,  S.  is 
a  prefent  devife;  and  a  devife  to  the  firft  fon  of  J.  S.  when 
he  is  born,  is  void  without  an  eflate  of  freehoJd  precedent. 

Wyndham  juftice    accords  with  Moreton  juftice.      1  he 
queiltons  are : 

1.  If  the  devife  to  the  heirs  of  J.  S.  (he  being  then  alivp) 
be  good  ? 

2.  The  feme  here  having  an  edate  for  life,  if  this  alter 
ihe  cafe  ? 

3.  If  the  recital  here  alter  the  caf^s? 

4.  If  the  words  (viz.)  If  he  live  to  fourteen  years ^  alter 
the  cafe  ? 

As  to  the  if{.  It  is  a  ground,  that  judsres  ought  to  keep 
withfn  bounds:  and  it  is  faid,  that  if  Matthew  Manning^s 
cafe  had  been  to  be  adjudged  now,  \t  would  have  be?n  other- 
wife  determined.  A  devife  to  the  heirs  of  J,  S.  he  being 
slive,  IS  a  void  devife.  Power  to  make  leal'es  to  one,  two 
Of  three  perfons,  he  cannot  make  a  leafe  for  the  life  of  the 
<ir(l  fon  of  7.  S.  becaufe  the  perfon  ought  to  be  in  Effe^per 
Ntj  attorney  general. 

Af  to  the  2d,  The  eftate  for  life  of  the  wife  doth  not 
alter  the  cafe.  40  E.  3.  9.  Beverlfs  cafe.  A  leafe  foi  the 
life  of  A.  remainder  to  his  right  heirs,  A.  hath  an  eAate  in 
fee  prefcntly. 

•  To  the  3^.    The  recital  doth  not  alter  the  cafe,  be-  «  p^    ^^. 
ctufc  in  no  cafe  where  there  is  a  prefent  devife  there  (hall 

not 
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not  be  a  contingent  executory  devife ;  JViW^  cafe  expreft 
in  the  point. 

Obje^.  Devife  to  an  infant  in  ventre  fa  mere  is  good. 

Refp.  The  greater  opinion  is,  that  fuch  devife  is  void  ; 
yet  an  intant  in  ventre  fa  mere  is  in  Effe^  and  may  be  vouch- 
ed; the  eail  of  £fi^r^*&  cafe. 

To  the  4M.    It  IS  a  contingent  upon  a  contingent. 

Twifden  juftice  contra.  It  is  a  good  devife  to  the  heifS  of 
Sarah ;  and  he  took  a  difference  between  ads  ezecuted^and 
devi(esy  hecaufe  a  devife  may  be  in  future ;  as  a  devife  to 
y.  S.  when  he  marries  fuch  a  one,  there  no  eftate  vefts  in 
him  till  marriage.  11  i£  7.  17.  As  to  the  devife  to  ^a 
infant  in  ventre  fa  meref  11  H.  7.  13.  it  is  frequent*  Moor 
177.  Dyer  342.  This  is  a  contingent  purfuant  to  the 
courfe  of  nature. 

To  the  2d  point  of  the  recovery  it  works  nothingi  he- 
caufe copyhold  and  a  recovery  of  a  copyhold  doth  not  dofk 
th^  remainder  without  cuftom. 

Kelyng  chief  juftice  agreed  with  Twifjen,  and  fo  th(S 
court  was  divided. 
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John  Peint)le  verfus  Stertie. 

Intr.  Hill.  16  &  17  Car.  2.  Rot.  1521. 

Eftate.  /^^  ^"  ejedment  a  fpecial  verdid  founds  that  the  lands 

a  Danv.  Ab.  y^  in^queftion  were  parcel  of  the  inheritance  of  the  arch- 
3*Danv.  Abr.  bilhop  of  Torkf  and  ufually  and  anciently  demifed  by  kafe. 
^44  p.  ».  For  12  Decemb.  1604.  tlie  archbiftiop  of  Tork  on  furrender 
I  Si7  ^16  ^^  *  former  leafe  demifcs  this  to  Robert  Nevil  for  at  ycaw 
4,6.*  *  under  the  old  rent.  Nevil  furrenders  this  in  the  year 
iKeb.  113,  1630.  to  Harfnet  archbiftop,  ea  intentione  to  pvtkrYn  ibis 
*^^^^;jj^' land  for  the  maintenance  of  his  fucceflbr;  the  archbtfliop 
523-  '  entersi  and  dies  1631.  after  whofe  death  Neal  w>s  made 

archbifliopy 
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tpwho  died  in  1641.  and  WilUam  was  miit  arch- 
jbifliop,  during  all  which  time  the  land  was  in  the  hands  of 
ihe  arcbbi/bops.  In  1642.  an  ordinance  was  made  for  fe- 
quefteriog  the  hinds  .of  the  church ;  and  after  (viz.)  in 
1646.  there  was  fl  (ideof  the  lands  of  the  church,  /f7/- 
Itams  dies  1646.  and  after  (viz,)  in  1660.  Fruyn  was  made 
urchbiibopt  who  made  a  leafe  for  21  years  to  the  leflbr  of 
the  pfaunuff^  Fruyn  dies,  and  Stern  is  made  archbifhop^ 
who  dcmtfes  the  land  to  the  defendant. 

Tbequeftion  is^  If  this  leafe  made  by  Fruyn  be  good  ?  ^ 
Mmretm  juftice  for  the  defendant.  Becauie  the  verdid 
is  infiifficiest  and  void :  k.  Becaufe  here  is  a  demife  of  di» 
'vcn  thingSy  and  the  vcrdid  finds  only  for  pa'rt,  and  nothing 
for  the  rdidoe.  30  £.  3.  33.  i  Inji.  227.  a.  2.  The 
jorj  finds  that  the  lands  in  queftion  are  part  of  the  inheri- 
tance of  the  church  of  Tork^  and  commonly  demifed,  and 
doth  not  fay  for  what  time^  which  ought  to  be  for  the 
greater  part  of  20  years. 

As  to  the  matter  in  law,  the  leafe  is  not  good  by  32  H,  8.  . 
And  to  this  point  it  is  to  be  confidered,  what  the  law  was 
before  this  ftatute :  The  biihop  could  not  by  himfelf  do  any 
prefudice  to  the  church,  he  could  not  difclaimt  releafe, 
grant  an  annuity.  1  InJi.  102.  He  might  grant  the  inheri- 
tance with  *  the  confirmation  of  the  dean  and  chapter;  and  ^  P.  166. 
before  the  third  council  of  Nice  710.  without  fuch  confent, 
receipt  of  rent  by  the  fucceflbr  would  bind  him.  In  this 
ftatute  the  provifo  is  confiderable ;  the  ftatute  doth  not 
mention  bifhops,  and  the  frreater  mifchief  is  of  tenants  in 
tail ;  and  this  ftatute  aimed  at  the  benefit  of  the  fucceflfor ; 
leafes  ought  to  be  in  the  form  there  prefcribed.  Bridgman*s 
JUp.  the  biihop  of  Chichejler  and  Freedland*^  cafe.  Here 
was  32  years  without  any  demife,  but  kept  in  demefne ; 
and  it  ought  to  be  demifed  within  eleven  years  before,  i 
hfi,  44.   Ofi.  Eliz,  707. 

If  the  temporalities  continue  twenty  years  in  the  hands 
of  the  king,  this  doth  not  hinder  the  demifcj  becaufe  the 
lung  cannot  charge  the  church. 

A  biihop  is  not  compellable  to  demife  his  lands,  no  more 
than  another  lord  of  copyhold.  If  tenant  in  tail  make  a 
leafe  (or  21  years,  which  eipires,  ,atid  then  the  land  conti- 
nues twelve  years  undemifed,  and  tenant  in  tail  dies,  his 
iflbe  cannot  demife  this  land  by  tlie  ftatute. 

tf^pidkm  juftice  for  the  defendant.     He  tcok  the  like  According  to 
«Kcpiion  to  the  \erdia  which  Mor^/ou  took  ;  and  as  to  the  ^^'p^f^^^ 
.  -matter  in  law,  this  part  of  the  provifo  ought  to  be  as  Rep.  176.  the 
ftnftly  obferved  as  any  other  part  of  it.     Sequeftration  Bifljop  of  Ox- 


doth 


i- 


Term,  HilL  19  &  20  Car.  2.  B.  R. 

doth  not  hinder  the  dennife  ;  but  if  it  be  in  the  king^s  Iniids 
it  is  a  great  doubt,  and  this  ftatute  being  an  enabling  lav» 
implies  a  (Irong  negative,  that  it  (hall  not  beotherwHe,  be* 
ine  an  introdndive  law.  For  authorities,  the  cafe  of  Cf9. 
EliZ,  is  a  ftronger  cafe,  Cro.  Eliz.  708.  Mallet  verfus  MmI* 
let,  and  fir  John  MarvirCs  cafe  in  Harpttr^s  Rep, 

Twifden  juftice  for  the  plaintifF.  As  to  the  exception  to 
the  verdi3,  the  6r(l  he  allowed,  but  not  the  latter.  As  to 
the  matter  in  law  ;  in  this  ftatute  there  is  an  ena6Hng  part 
and  a  reftridive  part ;  this  cafe  is  of  a  new  nature>  aod  lie* 
ver  brought  in  qucftion  before. 

Here  it  is  to  be  inquired,  i.  If  land  be  kept  in  the  handi 
of  the  bi(hop,  if  it  may  be  afier  demifed  by  the  fucceflbr? 

2.  If  the  leflee  furrenders,  and  the  bifhop  keeps  ibe 
lard? 

3.  It  was  demifed  here  in  1604.  and  O^oh,  1630.  fu^ 
rendered  to  Harfnet,  and  it  was  not  for  eleven  years  toge- 
ther in  the  hands  of  any  bifliop. 

The  f^a^u^e  extends  diredly,  and  not  obliquely  to  biih* 
i>ps.  Here  is  a  (hell  and  a  kernel,  words  and  meanings 
Space,  and  term  of  twenty  years  is  not  all  one  here.  The 
-  preamble  is  the  key  for  reformation  thereof,  ISc.  which  im- 
plies a  mifchicf  before.  They  were  to  pay  (irft-fruttSt  tod 
o  P.  i6l»  y^^  they  could  not  •  raife  money  without  thechaj)ter^  who 
would  ha^e  money  alfo  to  confent.  The  meaning  «rifes 
from  the  time  of  making  the  ftatute,  where  many  lands 
were  which  never  were  demifed,  as  palaces.  But  tho(e 
which  uere  then  demifed,  and  had  gained  a  cuftomable  rent, 
the  fucceflbr  could  not  deveft  this  power  after  by  not  demir 
fing  it.  The  afl  doth  not  force  bift^ops  to  keep  lands  in 
their  hands.  A  biftiop  makes  a  leafe  of  a  re?er(ion-of  a 
copyhold,  it  is  a  demife  within  this  ftatute.  6  Co.  39.  Mmr 
719.  A  demife  for  years  of  tithes  is  good  within  this  fta- 
tu'e,  Denton's  cafe.  As  to  Mallet  and  Mallet^s  cafe^  the 
chief  gift  of  that  cafe  was  concerning  the  comprize  of  lands 
by  the  name  of  a  manor.  Whatfoever  comes  within  the 
body  of  the  aft  uughr  to  be  averred,  but  not  when  it  conies 
in  by  the  provifo.  Plowd,  376.  As  to  Scrog^s  cafe,  Qna. 
Eliz,  that  makes  nothing  to  this  cafe.  And  as  to  the  cafe 
in  Harpur*s  Reports,  it-iti  onlyi  Nota,  diffumjuit  per  Gtffia 
and  his  companions. 

As  to  the  2d.  If  a  bifhop  make  a  leafe  for  years,  and 
the  leflfee  furrenders,  and  the  biftiop  keeps  the  land  in  his 
hands,  as  long  as  the  leafe  hath  exiftence,  the  fucceflbr  not- 
withftanding  may  demife  the  land.  1.  Becaufe  the  leafe 
hathexiftence  to  fome  purpofe,  9  £.  4.  18.  and  the  lord 

Aberginny*% 
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Abergavetmft  lod  D^venporfs  cafe,  8  C^.  140.  Utt.  JeR. 
636.  and  ibis  cafe  is  not  Uke  the  cafe  of  a  fine. 

If  the  wQ>rd%(moftcwmimJy)  extend  to  eleven  yekrs,  the% 

miichieft  will  cnfue  on  fuch  con(lruvii«.n  :  In  cale  of  tenant 

ID  tail  he  takes  a  wile  and  dies,  the  feme  lives  above  eleven 

years,  and  hath   this  land  in  her  hands :  So  of  an  infant 

tenant  io  uil.  Dyer  271.  and  Ninjan  Menvite\  cale.  26 

EMz.  Hmuf  verfus  Holland^  Skutc\  Rep.  Cox  biHiop  of  Eiyh 

cafe.    No  leafe  queftioned,  although  the  biihoprick  wasjn 

the  bauds  of  the  queen  for  twenty  years. 

tilpg  chief  juflice  for  the  pUincifF.  He  agreed  that  the 
firft  exception  to  the  verdid  is  good  ;  hut  as  to  the  point  in 
Uw  be  concluded  fer  the  plainitflF.  A  biihop  makes  a  leafe 
(oroDcaDd  twenty  years  of  lands  never  dtmifed,  and  dies, 
the  king  keeps  it  in  his  hands.  Dyer  261 .  As  to  the  twenty 
yein  before  this  leafe  made,  feventeen  years  of  it  the  land 
vas  in  the  hands  of  a  dilTcifor.  Statutes  are  to  be  conftrued 
iccordiiig  to  the  deftgn  of  the  makers  of  them.  Ploiud.  106. 
FJmirfim  Si^rrard^  Magna  Charta^  cap.  11.  F.  Br.  661. 
AfirS.  up,  4.  Literal  interpretations  are  not  qcceflary. 
GnHus  it  Jure  Belli  tS  Pacts.  Page  30.  The  defign  of 
thisflitute  was  for  the  benefit  of  the  leilees  in  one  degree, 
ad  (or  the  *  bifhop  in  another ;  it  was  to  avoid  long  leafes,  ♦  p^  153 
ndioreverfion,  and  the  ancient  rent  ought  to  he  referved. 
If  tUs  Satote  (ball  be  conArued  for  the  defendant  thefe  in- 
convemencies  will  enfue. 

1.  A  leafe  expires,  and  then  the  biihop  is  difltifed  for 
twdte  years,  then  he  recovers.  The  drift  of  the  ftatute 
vaiooiy  to  reftrain  the  demifes  of  ancient  palaces  and  de- 
flxfixSi  and  not  other  things. 

2.  It  (hall  be  in  the  power  of  a  btfliop  to  repeal  this 
Ssttttf. 

Io  d)e  provifo  are  two  claufes  of  qualification,  viz.  Let 
to  farm,  2.  Or  occupied  by  farmers  by  the  fpace  of  twenty 
Jcsrsj  the  wtirds  by  the  fpace  of  twenty  years  extend  only 
totbelecond  part  of  the  disjun^ive,  and  not  to  let  to  farm. 
And  this  bath  been  the  expofition  of  this  ftatute  in  the  cafe 
^  the  bifhops  of  Winchefler  and  London  for  their  houfes 
l^tlj.  And  as  to  the  cafes  of  Mallet  and  Mallet^  and 
^''^icafe,  they  are  not  to  the  purpofe ;  and  fo  he  con- 
dudd  for  the  plaintiff.  And  for  that  the  court  was  di- 
vided, no  judgment  was  given*  But  the  caufe  was  ^d- 
jonrned.    £/  ftc  pendet. 


Tcrpn. 
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Awtrd. 


Wordit. 
r  Lev.  150. 
»  Kcb.  404. 
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Prohibitioa. 
I  Vent.  5. 
Clift*s  Entries 

>3* 


Barker  verfus  Durrant 

DEBT  upon  an  obligation  to  perform  an  arbitrament. 
Upon  no  arbitrament  pleaded,  the  plaintiff  replies 
and  fets  forth  the  award,  which  confided  of  two  parts 
(ank>ngft  others)  To  which  exception  was  taken  (vi%^ 
I.  That  the  defendant  (hall  make  a  releafe  to  the  plaioliff 
until  the  time  of  the  arbitrament,  and  then  the  bond  of  the 
fubmiflion  is  difcharged.  But  it  was  not  allowed,  becauTe 
divers  things  are  to  be  done  together,  and  if  all  had  been 
done  the  releafe  (hall  be  no  prejudice ;  and  (b  it  diffsrs 
from  the  cafe  where  money  is  to  be  paid  after  the  releaie  is 
to  be  given.  2.  The  award  was  in  part  of  fatisfsAkWy 
which  is  not  good.  Mich,  45  £.  3.  16.  a.  pL  18.  and  Trm. 
1653.  B.  R,  Penros  verfus  T'ubb.  Bed  turn  allocatur^  becauie 
it  is  font.  exiJIerC  partem  redditus,  which  is  only  a  deficrip- 
tion  when  he  will  pay  it,  and  not  by  way  of  difcharge  of 
tent  in  controverfy  :  And  judgment  was  for  the  plaintiff. 

Smcdly  verfus  Heap. 

TH  E  plaintiflF  declares,  that  he  is  a  mercer,  and  the 
defendant  faid  to  him  thefe  words,  viz.  Thou  art  m 
cheating  kruroe  and  a  rogue.  On  Not  guilty,  verdi&  iot 
the  plaintiff.  , 

And  BigJand  moved  in  arreft  of  judgment,  becaafetbef€ 
was  not  any  communication  by  the  defendant  of  the  ^rade 
of  the  plaintiff  :  And  therefore  ftay,  lie. 

i         ... . 

*  Taylor  verfus  Brown. 

ft 

A  PROHIBITION  was  granted  to  the  ecdefiaffiGil 
court,  becaufe  they  refufed  to  deliver  a  copy  of  Che 
articles ;  and  the  rule  was,  that  a  prohibition  go  until  they 
deliver  fuch  a  copy,  and  the  writ  of  prohibition  was  tbbh' 
lute  without  a  quoufque. 

And 
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And  Linlef  moved  for  a  confultatioh ;  but  the  coart  would 
not  grant  a  coflfuitadoa,  but  a  Superfedeas ;  and  farther  re- 
folved  that  the  ftatute  of  2  H.  5.  cap.  3.  extends  where  the 
proceeding  in  the  ecctefiafitcal  court  is  ex  Officio^  as  well  as 
betwixt  party  and  party;  and  the  report  of  Moor  756.  is 
ill  reported ;  for  Cro.  Jac,  37.  is  contrary,  and  that  a  prd* 
hibttion  lies  for  not  delivering  the  copy  of  a  libel  in  fuch 
cafe. 

Information  againft  Buclworth  and  others  for  perjury,  in  Peijury. 
ejedment.    The  defendants  juftify ;  upon  Not  guilty,  and  *  Si^^^* 
sow  upon  evidence  to  prove  the  perjury,  one  was  produced  « 

to  prove  what  onci  that  is  flnce  dead,  fwore  upon  the  (irft 
trial. 

And  by  Kelyng  chief  jufiiee.  It  (hall  not  be  allowed,  be- 
caple  betwixt  other  parties. 

Bot  Twifden  and  Morton  contra.     And  it  was  allowed. 

Ward  verfus  Culppeper. 

REPLEVIN.     The  defendant  avows  for  a  rent-charge.  Iiuiniry. 
The  plaintiff  pleads  in  bar  Non  conceffti  ;  and  upon  '  ^^  ^*' 
tbti  fflaetf  taken  according  to  the  ftatute  of  17  dr.  2.  c.  7.  |  sid.  380.' 
And  the  jory  found  the  value  of  the  cattle,  but  not  the  «  Keb.  409, 
ancart.  ^3'>  S3«. 

And  Winmngtm  moved  in  arreft  of  judgiAent  upon  the 
Ciid  verdiA ;  becaufe  perhaps  there  are  only  20/.  arreaf, 
and  the  iraiue  of  the  cattle  are  50/.  And  the  cotirt  ruled 
that  judgment  (hall  not  be  entered  upon  this  finding,  but 
the  avowant  may  have  judgment  at  common  law,  if  he 
will,  and  then  the  plaintiff'  is  put  to  a  fecond  deliverance. 

♦  Runifey  verfus  Rawibn.  ♦  P.   171, 

PI  icplevin.     The  defendant  avows  at  a  commoner  (or  Commoo. 
taking  gooda  damage-feafant  in  hco  in  quo^  l^c.     The  *  '^^°^'  '^* 
VUmtff  pfeadi  in  bar  of  the  (aid  avowry,  that  the  parfon  1  Keb.410, 
c(  Ude  is  feifed  of  fuch  glebe  land,  and  that  he  had  com-  493»  S04* 
SMB  in  hcQ  in  quo^  bfc.  for  two  hundred  (heep  levant  and 
^^ivkiiit  upon  the  fame  glebe  land,  and  that  the  plaintiff 
by  At  licence  of  the  fatd  parfon  put  in  his  cattle,  and  \ttac 
^  tsba  upon  the  levant  and  couchant,  and  found  for  the 
fItiiHiff. 

Aad  ferjeant  Mufnard  moved  in  arreft  of  judgment  for  ^ 
^avowant,  becaufe  licence  cannot  be  given  by  a  com- 
"Mer  to  put  in  the.  cattle  of  a  ftranger,  and  here  the 

plaintiff 


•  I 
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plaintiff  was  only  a  trefpafler  upon  the  parfon,  and  foch 
licence  cannot  be  without  deed,  2  Cro,  574.  M^  Teffo^ 
Butler :  And  (lay  until^  l^c. 

Retuni. 

iK€b.^?o,  .  Ncedham  verfus  Bcnnet. 

4^4. 

fo.  8i.  '  T  TPON  a  judgment  in  B.  R.  a  Fieri  facias  iflued  (af- 
Loog  wffu  \^  rcr  a  T»Jlatum)  to  the  (heriff  oi  Chejler^  who  returns 
m"*i\n*S^  yw^  yffri  /<fn7  the  goods,  hut  that  rhev  remain  in  his  hands 
of  IttMhin  />r0  defedlu  Ewptor\  and  upon  that  a  Venditiwi  exponas  lU 
Lancaihire.  fues  lo  him,  oF  the  which  he  doth  make  no  return,  nor 
io6.*i^pcr  giv^^  TatisfaAion  to  the  plaintiff;  and  upon  this  he  moves 
twi  Balie't.      for  an  attachment. 

And  Williams  moved  to  Aay  the  attachment,  becaufe  a 
Fieri  Facias  cannot  iffue  out  of  this  court  to  the  county 
palatine  of  Chefterf  and  made  a  difference  betwixt  a  judg* 
ment  originally  given  in  this  court,  and  when  a  judgment 
is  removed  hither  by  writ  of  error ;  in  the  (econd  cafe  h 
lies,  but  not  in  the  firft.  Mich,  21  if.  7.  33.  pL  32.  Jui^f- 
ment  in  CaUais  or  Wales  cannot  be  here  reformed,  becaofe 
not  parcel  of  the  realm,  otherwit'e  of  Lancajier^  Sei  im 
allocatur,  and  an" attachment  was  granted. 

*  P.  172.  ^*  Danby  verfus  Palmes. 

Eftrepcment.  a      WRIT  of  error  to   reverfe  a  jud^mrnt  given  in 

2Keb.376,  JLjL  ^»  B.   m  a  writ  of  partition  upon  a  Nihtl  dsctt,  of 

a^ii  41 3>  divers  manors,  and  view  of  frankpledge,  and  free  waften, 

*  ®*  and  other  things  of  great  value.     Upon  In  nullo  efi  erratum 

pleaded,  the  counfel  for  the  plaintiff  in  the  writ  of  error 
afligned  divers  errrors,  fomc  in  form,  and  others  in  the 
Tubftance  of  the  proceedings. 

And  as  to  the  form  Coleman  (hews,  i.  The  executory 
judgment  is  qwod  partitio  faB,  and  not  fit,  or  fiat^  and  fa 
not  fenfe.  2.  The  precept  to  the  (heriff  after  the  execu- 
tory judgment  is  quod  per  f Her  amentum  prohorum  hon^fotm  m 
Comitatu^  i^c.  and  doth  not  fay,  de  Comitatu,  3.  Here  n  a 
difcontinuance,  becaufe  there  is  not  any  continuance  for 
the  tenant  per  idem  dies,  when  the  partition  (hall  be  mtde:* 

The  errors  in  fubftance  are :  i.  No  mention  is  of  the 
view  of  frankpledge,  and  yet  in  the  writ  is  meiittoo  of  the 
view  of  frankpledge,  not  as  appurtenatit  to  the  maiwrH 
but  diftinS ;  and  here  is  not  any  mention  of  it  in  the  ptr- 
tition  ;  and  cum  pertinentiis  (hall  not  fupply  it.  2.  The  file- 
riff  returns  wuim  medietatim  eorundem,  (viz.  the  prcnufliBi 

before 
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before)  lo  be  delivered  to  Danbft  viz.  fucb^manors^fr/tfr- 

ietta  mtdietatis  fu^t  ^n^  other  marxrs  to  Palmes^  and  then 

again,  alteram  mcdidatem  to  Danby  again,  and  fo  Danby  hath 

two  moieties.     3.  The  (hcnfF  delivers  quartam  partem  of 

fttchathingy  anH  doth  rot  ^zy  per  metas  iS,bundas\  and  if 

the  parties  have  a  fourth  parti  then  the  writ  ought  to  he 

fo.    4.  The    (heriflF  divides   the   rents    without  (hewing 

which  fv/a J  copy  or  free*  or  upon  Ica^s  for  lives,  years 

or  at  will.     5.  The  (herifF  delivers  to  Danby  and  Margaret 

hiswifci^  whereas  it  appears  upon  the  writ,  that  Danby  was 

ooiyfeifed  in  the  right  of  his  wife,  and  now  by  this  delivery 

he  hath  an  interefl  in  his  own  right.     Sed  mn  alloeatur  per 

Curim,    6.  By  Offiy  upon  the  leturn  of  rhe  (herifF  he  doth 

sot  conclude  ihat  thofe  are  all  the  lands  comprehended 

within  the  writ  to  him  direded,  as  it  is  in  Co.  £n/r.  41 2.  a. 

fl.i.vAhy  Wefim.  7.     The  demand  is  of  400  acres  of 

wood,  and  no  mention  of  that  in  the  partition,  but  only  of 

a  paik  ma  cum  omnibus  arboribus  eidem  pertinent^,  which  is 

not  the  wood  here.     8.  Divers  things  are  delivered  in  the 

partitioOp  whkh  are  not  demanded  or  mentioned  in  the 

writ|  and  yet  the  writ  of  •  partition  lies  of  them,  wsu*  P.  173. 

pallure  for  fix  heafls,  Shopas^  i^e.     9.  The  (henfF  delivers 

three  acres  of  meadow  lying  in  the  meadow  of  MiddUfield, 

excepting  duobus  rodir^  and  there  is  not  any  difpofal  of  thofe 

two  rods  after  or  before.     10.  ''I'he  writ  is  that  the  (herifF 

(hall  go  to  the  advowfon^  which  cannot  be>  becaufe  it  is 

incorporeal^     Et  adjaurnatur^ 

Crifpe  verfus  Mayor  and  Commonalty  of  Berwick* 

Trin.  20  Car.  2. 


0 


|N  covenant  upon  an  indenture  the  plaintiff  counts  TruU. 
that  the  defendants  at  Tork  demifed  to  him  certain  '  ^^-  *5*- 
«*ffittgw  in  Berwick,  for  years ;  and  that  they  covenanted  j^.  °  •  5  » 
thttthey  had  power  to  demife  them,  and  that  the  pliintiff  1  Sid.  381, 
ftonld  enjoy  ihera  quietly,  and  afligns  a  breach,  that  fuch  a  ^^^y^  ,5, 
<>ne  entered  upon  him  and  cjeSed  him  out  of  the  faid  metTu-  397, 414, 
.•p*.  The  defendants  plead  that  the  (Irangers  did  not  enter  ^*' Jf^^* 
J^ponihe  poflTtfllon  of  the  plaintifF;  and  upon  this  i(ruc  is  '  ^^' 

joined,  and  a  fuggcflion  is  made  upon  the  roll,  th^t  the  king's 
^rit  doth  not  run  in  Berwick^  and  therefore  that  the  Venire 
Fae.  fluH  be  of  rhe  next  vill  to  Berwick,  which  is  Belfort ; 
and  upon  this  a  P^emre  Fac,  is  direfled  to  the  (heriflF  of  Nor- 
^^mifrJWto  make  to  come  twelve  out  of  Belfort  to  try 
''^iiTue,  and  the  jury  found  for  the  plaintiff. 

And 
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Sir  John  Kelyng,  Chief  Jufticc. 

Twifden^ 

R  insford  and  ^  Jufticcs. 

Morion^ 


f^r^^m-^mmmmm 


Ctfc. 

I  Danv.  Ab« 

loS.  p.  5. 

*»."•  p.  3- 
I  Vent.  11, 

»S  19- 

I  Saund.  128. 

I  Kcb.  473, 

47«»  497- 
sKcb.  118. 


Apprentice. 
1  Kfb.  4P0. 
Trcm.  46$. 


Skinner  t;^^i  Gunton^  Lyon^  and  odicre« 

IN  an  adion  upon  the  cafe.  The  plaintifF  declares,. that 
the  def6ndint5,  with  others,  confpired  together  to  arrc^ 
the  plaintiflF  in  a  grand  aSion  in  London,  and  took  Out  t 
plaint  in  the  (heriffs  cdurt  there,  of  300/.  with  an  iniedt 
that  the  plaint iflF  fliould  not  find  bail;  and  up6n  this  tbs 
plaintifF  wab  arrefted,  and  was  compelled  to  continue  in  pri* 
ion  twenty  days  and  nights,  ad  damnum  of  lOoA  Upoo 
I>ior  guilty,  one  only  was  found  guilty. 

And  Sanders  for  the  defendant  moved  in  arreft  of  jlK^* 
ment.  i.  Becaufe  the  plaintifF  doth  nor  (hew  th«t  ihece 
was  any  end  or  determination  of  that  fuit,  which  .ought  10 
be  (hewn.  2.  It  is  an  a£lion  of  confpiracy,  whUb  doih 
not  tie  againft  one  only. 

Pemberton  for  the  plaintiff.  The  complaint  is  only  of  an 
arreft,  and  not  any  other  proceeding  as  joint,  Hf.  And 
fls  to  the  2^/,  It  is  only  an  adion  upon  the  cafe.  -P,  H,  B. 
l\6.  a.  And  before  the  ftalute  dc  Confpiraior*bus jjadt  33 
£.  I.  page  89.  an  adion  of  confpiracy  doih  noi  ljie;fer.9ny 
thing,  bcfides  for  indiding  for  felony  or  treafon;  but  by 
this  (latute  it  lies  for  trefpafs,  and  fo  againft  f^ie  only. 
Trirt.  II  i/.  7.  25.//.  7.  And  this  aftion  is  only:an.«ai<Vl 
iiponthe  cafe  in  the  nature  of  a  confpiracy.  Cr§.  £Ux.  JOim 
MarJJ}  aerainft  f^aug^an.  And  judgment  was  ^iyen  -b^  d^e 
whole  court  for  the  plaintiff. 

The  town  of  Nottingham  impofe  by  order  of  the  fef- 
fon?  an  appientice  upon  one  Mr.  Selivin^  and  he  moved  by 
Bf gland  for  a  Certiorari  to  remove  this  order^  with  ao  intent 

to 
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t  to  qiiati  ity  becanfe  tbe  ftatute  of  39  EUz.  cap.  2.  doth  «   P.  ^27% 
not  compel  any  ro  take  an  apprentice. 

Kefyng  chief  juftice.     The  valiclity  of  this  c4auie  is  to 
he  triol  in  an  aSion. 

Ywifien  juftice.  It  hath  been  an  opinion,  that  a  man 
tannot  be  conftrained  to  take  an  apprentice ;  but  of  lace 
time  it  hath  been  held  otherwiie. 

Kefyng  chief  jaftice..  It  was  held  in  king  Charkt  the  }Jl\ 
That  an  apprentice  might  be  impofed  ;  and  fo  it  was  given 
in  charge  by  the  lord  keeper  in  the  ftar-chamber ;  and  there 
is  no  inconveoiencey  becaufe  the  nuder  may  aiTign  the  ap« 
pfemice  over. 

TwffiUn  juftice.  If  the  apprentice  may  be  impofed,  i( 
vill  be  bard  for  merchants  in  London^  ifc, 

hbrtm  juftice.  It  was  alu^ays  ruled  by  Damport  chief 
UroD,  in  hia  circuit,  to  confirm  fuch  orders.      See  this 

Tbi  Qffc  tf  Sackyile  College.    See  before  in  Chancery. 

TMSDEN  juflice  for  the  plaintiff.     The  quefltons  in  Scire  (kciat. 
th'ii  cafe  are  three,     i.  If  thefe  grants  are  repealable,  ^^^  iS4* 
fri  tic  void  ?     1.1/  this  be  an  apt  Scire  facias^  being  to 
i^Kil  part  of  a  patent  ?     3.  If  this  writ  may  conclude  to 
dieeiheredatioo  of  the  heirs  ? 

Ast§tie  JSrJl.  Thefe  letters  patent  to  Edward  earl  of 
IMk,  and  his  heirs  male,  are  void,  and  ought  to  be  re- 
pcped,  pid  may  be  repealed  though  void.  Hill.  12  //.  7. 
idm.  19.  «.  by  Kebk.  And  that  thefe  letters  patent  arc 
nid,  appears,  i.  Becaufe  they  are  contrary  to  the  intention 
^^  the  king.  Hob.  223.  Anne  Needier^ s  cafe,  lo  Co,  no. 
i*  Fmve^M  cafe.  2.  The  king  cannot  deprive  the  patron 
pf  thoTe  rights  which  are  appendant  to  him,  which  is  juf 
PMrmmgii,  ii  jus  vijitandi,  which  are  in  earl  Robert  and 
ik  heirs. 

Jf  to  tie  fecond.     This  grant  may  be  repealed  in  part.  9  Co.  18.  a. 
U^ir  2^6.  i.  pi.  53.  becaufe  it  confifts  of  things  of  feveral  ^.l''' f'J'^frJ 
tttnits;  and  as  a  patent  may  be  good  in  part,  and  naught  ^//a^  ,,f.^,} 
hi  put,  fo  it  may  be  repealed  for  part,  and  ftand  for  ano-  Wciu.  T  And. 
tberottt  ^30.  yi  246. 

JuUtte  third.     Here  are  apt  perfons,  becaufe  the  heirs  wcli»  &c. 
>n  concerned,  becaufe  the  queflion  is.  Who  is  the  dotg- 
tor  ?  not  the  executors,  but  earl  Robert  and  his  heirs,  and 
^  tttcutora  are  only  inftrumcnts  \  and  the  concluflon  ad 

M  4  damnum 
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^  P.-  lyS.^  damnum  of  the  heirs  doth  not  vitiate)  becau(e  the  court 
knows  to  whofe  damage  the  patent  is. 

Obje^.  If  this  grant  (hall  be  repealed^  the  indowmcon 
of  the  hofpital  fail. 

Rffp.     It  was  fubjed  to  repeal  originally  in  the  creation. 

Hale  chief  baron  centra,  I  premife  three  things,  i.  Whj 
I  cannot  give  an  opinion  to  repeal  thefc  letters  patent  with- 
out grand  caufe.  2.  How  the  cafe  ftands  here  upon  the 
patent  and  the  will.  3.  The  rcafons  why  this  writ  of 
Scire  facias  will  not  lie  in  this  cafe. 

As  to  the  firjl.  This  is  the  firft  cafe  in  which  diufei 
which  have  a  general  influence  through  the  whole  pttot 
may  be  repealed.  2.  It  is  a  cafe  of  great  moment  in  par-  ' 
ticular,  becaufe  by  this  repeal  the  indowment  is  void;  it 
the  cafe  of  the  abby  of  Fountain  is ;  and  here  no  maflernor 
other  officers  may  fubfift.  3.  Becaufe  there  is  no  neceffitf 
to  repeal  them,  becaufe  there  are  void  claufes,  and  they 
may  be  tried  at  law;  and  that  is  the  reafon  that  judgmol 
upon  an  iflue  tried  in  z  Scire  fac,  to  repeal  apatentinfi.A 
IS  not  there  given,  but  the  record  is  to  be  returned  intodiil 
court,  which  is  not  in  another  cafe  ;  and  thofe  things  aft 
of  long  continuance,  (viz.)  from  6  Jac.  for  then  was  the 
will,  and  the  letters  patent  were  7  Car,  i.  and  it  cannot  be 
known  what  tranf^6^ions  have  been  paflfed  betwixt  thekug 
and  the  heirs  of  Richard  earl  of  Dorfet  during  the  time. 

As  to  the  fccond  ohjervatioHj  upon  the  patent  and  the  wil 
I.  No  will   of  Robert  appears  by  other  record  than  by  *** 
cital  in  thefe  letters  patent.     2.   Although  Richard  bn^ 
heir  of  Robert  was  dead  at  the  time  of  the  letters  pateo^i^ 
apptars  not.     3.  Although  de  fa£\o  Edward  was  fiithtf** 
Richard^  it  appears  not.     4.  It  doth  not  appear  that  ^ 
Jand,  upon  which  the   hofpital  was  built,  was  the  \niO^' 
ment  of  the  hofpital ;  and   if  no  indowment,  no  hofp**** 
1.  It  cannot  be  underftood  that  Edward  was  heir  to  Roh^. 
!>ecaufe  here  is  an  averment  contrary  ;  and  he  might  be  ^^* 
*  male  in  vulgar  appellation.     2.  The  claufes  are  not  fubfl*^ 
five  and  independent  claufes,  but  have  an  influence  thro^^ 
the  whole  letters  patent ;  and  fo  by  the  repeal  of  tbcra     ^ 
patent  Hull  be  vitiated,  viz,  the  naming  and  appointi       ^ 
oi  the  feveral   officers  making  of  rules,  conftituttom 
by-laws ;  and  in   this  particular,  this  patent  is  not  li 
the  patent  in  the  Prince's  cafe.     3.  If  here  were  not  i 
y^xoiy  claufes,  viz.  to  create  a  corporation  according  to 
intention  of  the  will,  this  will  create  a  right  to  the' 


P.    170,  *•  to  nominate ;  but  here  are  derogatory  clauies  in  it  fi^^ 
ium  voluntatemf   which  (hall  be  according  to  the  kif^ 
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aftfr^t  otherwife  the  name  fhall  be  altered.     4.  The  \U 
ice  to  amortize.     5.  Thofe  claufes  are  not  fimply  void* 
:  onljr  voidable,  becaufe  the  king  takes  notice  of  the  will 
eirl  Robert,     6.  The  grant  made  to  Edward  to  make 
•laws,  is  to  him,  and  the  heirs  male  of  his  body ;  but 
Deeming  eleSion  of  members,  this  is  to  Edward,  and 
s  heiTs  male  of  the  body  of  Robert. 
As  /» tie  tk'rd.    Such  Scire  facias  lies  not  in  point  of 
m.     I.  A  patent  may  be  repealed  in  part,  but  this  (hall 
!  only  in  claufes  independent.  Fitzi.  Petition  ig»  2.  There 
ill  be  an  infinite  inconvenience,  if  by  this  way  part  of 
is  patent  may  be  repealed  ;  for  by  this  way  a  good  patent 
ay  be  made  naught,  and  e  contra.     3.  The  kin^  hath  faid 
nrhe  will  have  this  corporation  qualified,  and  he  is  deady 
Miaow  we  wilt  make  other  patrons  after  his  death.     4* 
Ik  king  bath  faid  how  it  (hall  be  governed,  and  not  other-* 
ife.    And  here  is  no  neceiTity  to  repeal  this,  becaufe  if 
lercbe  void  claufes  they  may  be  tried  in  aflize,  and  there* 
tre  the  writ  is  ill.     2.  It  dotn  not  lie  for  the  matter,    i. 
•ecaufe  the  king  takes  notice  of  the  claufes  in  the  will 
'Mdi  are  defired  to  be  repealed,  and  therefore  he  is  not 
tccived  in  this  grant.     In  the  creation  of  the  hofpital  funt 
m  Affores  fabu/^e.     i.  Evlt\  Robert,     2.  The  king,  whofc 
i|ht  is  to  grant  the  incorporation.     3.  The  executors, 
vbich  ought  to  indow  this  hofpital.     2.  The  executors  are 
tot  at  any  prejudice,  becaufe  they  are  not  compellable  to 
ndow  this  corporation,  if  it  be  not  according  to  the  will  of 
arl  Robert,     3.     If  the  executors  have  indowed  the  hofp'i- 
ali  being  fo  created,  it  is  a  breach  of  trufl. 

Ob/eff.  The  king  cannot  difpofe  of  the  right  of  another^ 
od  here  the  founder  was  earl  Robert. 

Refp,  There  is  no  patronage  till  the  foundation  of 
)e  hofpital,  and  the  heir  of  Robert  hath  not  to  do 
'ith  it  till  the  foundation ;  and  the  executors  do  not 
tak  the  truft.  The  lord  keeper  would  advife,  and  fo  it 
ta  adjourned. 

4  Maii  1669.  William  Lenthal  was  fworn  in  the  ofRce  of 
imffiial  of  the  King^s  bench,  in  the  place  of  fir  J^hn 
'entU^  his  grandfather,  who  died  the  la(l  vacation^ 

Simu  an  attorney  of  S.  R,  having  land  within  the  manor  Privilege, 
if  Hmrow  in   the  county  of   Middk/eXp  ratione   tcnura,  *^***-  ^^^  |^ 

ought 
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♦  P.  180.  owgl^t  •  to  fcnrc  ss  Reeve  there,  when  elefited ;  tnd  1 
Vh'ii  privilege  ing  tio\(r  eleded,  prayed  a  Ivrit  of  privilege,  that  be  1 
danied  Sir  ^qj  ^p  cotopelled  to  gather  the  rents  of  the  lord,  1 
captain  of  the  lerve  in  that  omce. 

guards,  which       Kclyng  chief  juftice.     This  writ  lies  here,  and  is  a  il 
er  cafe  than  Ptoufe^^cate.     Cro,  Car.  389. 

Twifden  juftice.  A  tetiure  may  be  created  to  fw 
tent  to  colkd  the  rents  of  the  lord ;  and  Cbi(f*s  Btttj\ 
an  attorney  exempted  to  be  a  foUier;  fo  of  a  clerk  c 
bank,  Cro,  Car,  8.  Fenabl^$  cafe.  2  RqU.  a?!.  Marc^ 
pL  65.     Et  adjourttatur. 


fee  before. 

ft  Keb.  30P, 

3%i. 

I  Sid.  355. 


Cafe. 

I  Danv.  Abr. 
an.  p.  17. 
I  Vent.  ^3,  a 5. 
jt  Keb.  486, 

494- 
FUe  before 

135.     £#w 

X'^ot  Bear  J' 
mtrtj  for  ia- 
di£tijig  the 
plaintiff  of  a 
refcne,  an  ac* 
tion  doth  not 
lie. 


Sir  Andrew  Henley  verfus  Dr.  BurftaL 

AN  a6tion  upon  the  cafe  for  maticioufly  indidin 
plaintiff,  being  a  juftice  of  the  peace,  for  deliv 
a  vagrant  out  of  cuflody,  without  examination,  cos 
to  law.  Upon  Not  guilty  pleaded,  a  verdid  found  ft 
plaintiff;  And  if'zvj/n  moved  for  the  defendant  in  am 
judgment,  that  fuch  adion  doth  not  lie,  becaufe  it  dei 
roan  from  profecuting  for  the  king. 

Maynard  ferjeant  for  the  plaintiff.  Where  the  h 
ment  is  preferred  malicioufly,  and  fuch  indi3ment  coi 
matter  of  imputation  and  flander  as  well  as  crime; 
the  aSion  lies;  but  otherwife  where  the  indifimeoi 
tains  crime  without  flander,  as  forcible  entry,  £^r.  bai 
is  flander  A%  well  as  crime  ;  and  of  that  opinion  was  il 
court;  and  judgment  was  given  for  the  plaintiff. 


C^ 


Price  verfus  Crofts  and  others.    Mich.  1 657. 1 

AN  adion  upon  the  cafe  in  nature  of  a  confpkicj 
indiding  the  plaintiff  of  barretry ;  one  of  the  d 
dants  is  only  found  guilty. 

And  Baldwin  moved  in  arrefi  of  judgment,  thatmie 
flot  be  guilty  of  a  conTpiracy  alone.  But  per  Cur.  k  ^ 
but  an  adion  on  the  caft  it  ia  well  enough,  and  tine  { 
tiff  bad  his  judgment. 
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I^  181 


THE  plaintiff  declares,  that  the  defendant  in  London  imt\a\. 
fpoke  thcfc  words  to  the  plaintiffj  T&i/  art  a  thimjb  '  ^*°''-  ^^* 
jfUow,  mulflokdji  tht  plate  from  yftuAhzm-College  in  Oxford,  f  vcnt.  11. 
The  defendant  juftites,    that  the  plaintiff  dole  the  faid  >  Sand.  246. 
fUte  in  Oxford.     The  plaintiff  replies,  th^t  the  defendant  *  ^^-  ^^^ 
{pckc  the  words  de  injuria  fita  propria ;  and  the  iflue  tried 
ID  LofM&M,  and  found  for  the  plaintiff. 

And  £nMtrr/ moved  for  the  defendant  in  arre/l  of  judg* 
inent,  becaufe  a  miftrtal,  becaufe  the  iffue  ought  to  be  in 
the  county  of  Oxford  where  the  juftification  is  laid,  and 
notioLmdim;  but  adjudged  for  the  plaintiff,  becaufe  it  is 
tididbi|r  the  new  ftatute  of  16  and  17  Car.  a.  cap.  8«  But 
dii  dmdam  might  have  demurred  upon  it. 


Pratei 
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Kelyng^  Chief  Jufticc. 

Rainsford^  and    Mufticcs. 
Mortorty  J 


Lady  Broughton  v^r/«j  Vofey. 

pj^j^  '^RESPASS    for  taking  two   horfcs.      The  defcndanf 

X  pleads,  TTiat  the  dean  and  chapter  of  fV^eflminfler 
have  a  court-leet  in  a  particular  jurifdidion,  called  the 
fanduary  in  Wefimnfter^  within  which  the  plaintiff  hath  a 
houfe,  and  that  (be  by  reafon  of  the  tenure  of  that  mef- 
fuage,  ought  to  have  that  part  of  the  ftreet  before  the  door» 
and  for  not  paving  (he  was  prefented  at  the  leet  held  fuch  a 
clay,  and  affeered  to  5/.  and  eftreated,  and  the  defendant  as 
bailiff  juftifies  the  taking  for  the  faid  5/.  The  plaintiff  re- 
plies, and  traverfes  the  ratione  tenura,  that  ihe  ought  to 
repair,  and  concludes,  Et  hoc  paratus  eft  verificare^  imde 
petit  judicium^  if  the  plaintiff  ah  a^ione  fua  pradi^  pr^* 
cludi  debcat\  and  upon  this  the  defendant  demurs  fpeciallyt 
hecaufe  (he  doth  not  conclude  unde  petit  judicium^  (i  damna 
fua  occaftone  tranfgrejponis  pradiff  fthi  adjudicarif  He.  and 
for  this  caufe  the  court  fcemed  for  the  defendant ;  but  a 
rule  made  by  confent  to  take  traverfe  and  trial  upon  the  te- 
rure^  upon  payment  of  cofls  to  the  defendant. 

This  term  were  made  feventeen  new  ferjeants,  (viz.) 
oF  Grayh  Im,  fir  William  Scroggs^  Timethy  Tumor,  William 
EWsf  Thomas  Hardres,  Nicholas  fVilmote,  and  Thomas  Flint. 
Of  the  Itmer  Temple^  fir  Richard  Hopkins^  Chriftopher  Ga§d' 
felk'uj  and  Samuel  Baldwin,  Of  the  Middle  Temple^  yohn 
Turner  f  John  Bart  on  ^  Francis  Brampfton,  and  fir  Hensy 
Peckham,  Of  Lincoln^ $  Inn,  Guibon  Goddard^  fir  yohn 
Ilowel,  Thomas  Povjysy  and  Thomas  Jones ;  all  which  read, 
befides  Scrogs  and  Jones.  They  gave  rings  with  this  io- 
fcription.  Rex  Legis  Tutamen. 

In  the  laft  vacation  died  fir  Edward  Atkins  knight,  one  of 
the  barons  of  the  exchequer* 
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D 


Pordagc  verfus  Cole. 

EBT  upon  a  deed  poll  conceniing  the  purchafe  ofCdvenmt 
land  made  by  the  defendant,  of  the  plaintiff,  dated  *^^"J;  ^^-^ 
the  iftof  May  1668.  where  the  plaintiff  declares,,  that  by  i  Lev.  174/ 
the  laid  d^d  it  was  agreed  betwixt  the  plaintiff  and  dcfen-  '  Sid.  443. 
dant,  that  the  defendant  (hould  pay  to  the  plaintiff  fo  much  \  ^^^  |'|^ 
noneji  upon  fuch  a  day,  for  the  faid  lind,  the  which  he  $4«. 
hatb  Qot  done,  tmJe  a^io  accrevit ;  and  upon  this  count  the 
dcfeodaot  demurs.     And  Wtthins  for  the  defendant  alledgcd 
tbecaofe  to  be,  becaufe  tiie  plaintiff  doth  not  aver  thai  the 
defeodant  enjoyed  the  land  ;  and  where  there  is  not  a  mu- 
tual remedy  (the  deed  being  only  poll,  and  not  being  by 
indemure)  there  ought  to  be  fuch  averment,     i  Roll.  518. 
f*  3.  Hlder  verfus  'Taylor.'    In  covenant  to  repair,  where 
tbe  leflQ^e  for  years  covenants  to  repair,  Provifo,  that  the 
leflbr  End  grand  timber,  there  in  an  adion  of  covenant  the 
plaimiS  ought  to  aver  that  he  offered  grand  timber.     So  5 
Ctf.  Gr<^'l  cafe,  78.  b. 

Jonts  for  the  plaintiff.  Here  the  defendant  covenants  to 
jwy  It  a  certain  day,  and  perhaps  the  conveyance  cannot  be 
nude  by  that  day ;  and  it  doth  not  appear  that  the  land  was 
iwt  conveyed  before. 

^Ijng  chief  juQice.  It  fecms  no  agreement  of  the  other 
prt,  for  it  is  not  by  indenture. 

Tvfifden  jufljcc.  In  covenant  the  words  were,  The 
pUiiKiff  putting  the  houfe  in  repair,  the  defendant  cove- 
*Mttd  to  keep  it  fo  repaired.  Refolved  they  were  mutual 
^Ofenants,  Cro.  Jac.  645.  Salter  verfus  StonCf  Styles  140. 
^H  verfus  Nightingale, 

imtuford  and  Moreton  juftices.  It  feems  a  covenant  by 
'^felf;  and  judgment  was  given  for  the  plaintiff;  but  the 
^^'"^ndaot  brought  a  writ  of  error  in  the  exchequer  chamber/ 
*Poo  the  matter  in  law. 


Drake 


s^ 


I'crm.  Hill,  li  &  22  Car,  2.  IR.  K^ 

•  P.  1 844  *  Drake  verfus  Hill. 

Words.  npHE  defencfaht  faicf  of  the  praintifT  being  a  merchant 

1  iXny.  Abr.     A    a^j  maintained  bimfelF  and  his  family  by  buying  and 

Vhtvi^e.      ftlling ;  Auften  Drake  //  broke,  and  gone  for  Virginia  ;  / 

1  Sid.  414.       Juroe  ill  fortune^  for  Auften  Drake  //  failed,  and  I  krve  hfi 

%  Kcb  549.      ^y  monies,     Auften  Drake  is  a  beggarly  fellow,  and  mi  wmrti 

a  groat,  and  not  able  to  pay-  his  debts^  and  rides  abroad  with 

his  man  double  arnied  for  fear  of  bailiffs.     Upon  Not  guiUy, 

verdid  for  the  plaintiff. 

And  ferjeant  Maynard  moved  for  the  defendant  in  arreft. 
I.  That  the  laft  words  are  not  adionable;  for  beggarly  fel" 
hw  are  only  wordsrof  reproach,  and  not  vjorik  a  groat^  the 
cafe  of  Moon  and  Moxam,  14  Car,  i.  Judgment  was  there 
reverfed  in  the  exchequer  chamber ;  and  there  is  a  diffe- 
rence when  the  words  of  themfelves  are  not  afiionable,  yet 
if  they  be  accompanied  with  fpecial  damage,  they  are  ac-^ 
tionable,  as  Low  and  Harwooffs  cafe.  Judgment  in  H^nfir 
reverfed  where  he  Taid,  that  the  defendant  faid;  that  the 
plaintiff  had  not  title  to  land,  by  reafon  of  which  he  coold 
not  fell,  and  Nevil  trnd  Francises  czft.  And  bankrupt  is  a 
crime  that  implies  deceit,  but  to  be  poor  is  no  crime. 

Kelyng  chief  juftice.  To  fay  that  A^  is  not  worth  agrtfot^ 
is  not  adtonable,  becaufe  he  may  be  an  boneft  man  not- 
witbftandlng ;  but  it  feems  that  the  other  words  feemaftion- 
able. 

Twifden  juftice.  H.  may  pay  his  debts,  and  yet  not 
worth  a  groat,  after ;  but  to  fay  that  He  is  not  able  to  fay  his 
debts  is  adioriable ;  and  judgment  was  given  for  the  pUbtifR 
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Cola.  O  TINTON,  keeper  of  the  rumftiU^tvmn  in  mikmnh 

O  was  informed  againft  for  uttering  brafs  balfpencet  and 
he  came  in  and  confefled  the  fad  laid  in  the  infomuuion^and 
his  fine  was  pardoned,  and  he  was  bOHUd  bj  recognizance 
not  (0  utter  any  morcj  Trdpafs 


Term.  Paich.  12  Car.  d.  B.  R^ 

Trefpafs  for  tsking  forty  (heepr  and  chafing  of  thenii  bf 
reafon  of  which  chafing  one  of  them  died ;  and  the  defen* 
dam  pleads,  that  the  place  in  which  the  chafing  is  fuppofed 
5was  bis  freehold^  and  that  be  /eniter  chafed  them,  mut  eft 
#adlrm  trwrfgreffh.  The  plaintiff  replies,  and  juflifies  tor 
Bomnibfi,  The  defendant  rejoins  by  indofure;  and  the 
phintiff  demisrs.  And  Levinz  for  the  defendant  urged  that 
t.4ie  bar  b  not  good,  becaufe  he  doth  not  anfwer  to  the 
chafing  of  the  ibeep,  for  he  ought  to  have  traverfed  it« 
O9.  ESz.  384.  Hill  verfus  Pridemtx^  and  Trm.  19  Car.  2. 
-Copky  verfus  Ptrry. 

Jmes  for  the  plaint  i  IF.  It  is  ficquent  in  trefpafi  to  an* 
fwerto  the  beating  (^  male  tra^lathrCf  and  that  he  molltter 
mamit  impofuiU  p*^  ^fi  eadem  tranfgreffio. 

Twjden  juflice.  The  plaintiff  relies  by  his  replication 
sapoo  die  comnnon,  and  waives  the  flaying  of  the  flieep» 
&r.  and  therefore  it  is  good  enough ;  and  with  this  agreed 
the  whole  court ;  and  judgment  was  given  for  the  plaintitf*. 

This  term  Timothy  Littleton,  fefjeant  at  law,  was  made 
one  of  ihe  barons  of  the  exchequer. 


mim^ 
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SMITH,  Hainff  Tmman,  and  others,  commiflioners  of Cdntempt. 
fewers  in  Middle/ex^  made  an  order  concerning  the  >  ^<^*  44* 
soneiidment  of  a  breach  at  Blackwall,  and  affefled  the  tnba-  |  yj^uHJ 
Vitants  of  White-'Chappel  to  contribute,  and  the  inhabitants  t  Keb.  (3$. 
procured  a  Certiorari,  and  notwithfianding  that  the  com* 
mifGoDers  proceeded ;  and  upon  this  an  attachment  was 
Craated,  and  they  were  committed  to  the  Marfialfia  for 
Cbe  fiud  contempt. 

Frere  of  Rajntham  in  the  county  of  Kent  was  indided  at  ^^^ 
the  feifions  at  Maidpone,  for  not  contributing  to  the  repair  1  Vest  €$: 
of  bif^wajai  contrary  tp  tb^  fgrm  of  the  ftati)te  of  a  C^  3  ^^^^  ^''* 

PhiU 
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ThiL  ^J  Mar.  cap,  8.  and  removed  this  by  Certlon 
^vhen  the  record  of  the  indiSment  was  removed 
court,  he  came  before  juftice  Mort&n^  and  fubmiite 
to  a  fine,  who  fined  him  upon  two  indidments  to 
Michaelmas  term;  and  now  the  inhabitants  fugged 
tion.and  affidavit,  that  Frere  hath  eight  plow-la 
coqfequently  that  he  ought  to  have  found  eight  car 
days,  and  that  the  judge  was  furprifed ;  and  ahho 
his  land  was  pafture,  yet  the  court  fet  afide  the 
ordered,  that  he  proceed  to  trial  upon  thefe  indid; 
he  do  not  agree  with  the  parifh  before  next  alTize 
his  own  confeffion  he  hath  1 700  acres  of  arable  an< 

This  term  died  fir  Jeoffry  Palmer,  knight  and 
attorney  general,  and  fir  Heneage  Finch  folicitoi 
fucceeded  in  his  place,  and  (ir  Edward  Tumor  w 
folicitor  general. 

'  •  P.  187.  *  Copping  verfui  Hurrier. 
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Award, 
a  Danv.  Ab. 
540.  p.  1. 
1  Lev.  28§. 
1  Sid.  4a8. 
ftSauad.  129. 
1  Mod.  1$. 
t  Kcb.  '$61. 
619. 

Poftea  Dem- 
van  veifus 
MaJcaU 


Ctfe. 

I  Lev.  ft  86. 
1  Sid.  457. 
A  Keb.  6A0, 
647. 


DEBT  upon  an  arbitrement,  the  fubmiflion  wa 
Ita  quod  they  make  their  award  before  the  L 
Michaelmas  term,  and  if  they  cannot  agree,  then  t 
then  (hall  be  umpire  to  make  the  award  within 
time ;  and  the  plaintiff  declares,  that  the  arbitr 
not  make  any  award,  but  the  umpire  made  his  i 
and  (hews  it ;  and  the  defendant  demurs  upon  th 
becaufe  the  umpirage  was  void,  becaufe  the  arbitr 
all  Michaelmas  term,  and  the  umpire  cannot  ini 
during  that  time,  and  for  that  it  was  adjudged  fc 
fendant ;  and  in  this  cafe  was  cited  Roll  261,  i  Pc 
ley  and  HattorCs  cafe  and  Barber  and  Gileses  cafe, 
347.  and  Barnard  and  King^s  cafe.  Vide  GodioH 
334.  Fial  verfus  Farier,  contra. 

Horlelcy  verfus  Potton. 

IN  an  afiioii  upon  the  cafe ;  the  plaintiff  decl 
he  did  lend  his  gelding  to  the  defendant  to  ride  fr< 
ham  in  Norfolk  to  Peterborough  in  the  county  of  ^ 
/^i,  and  the  defendant  abufed  the  faid  hprfe 
Upon  Not  guilty  pleaded,  verdiS  Was  (or  the 
And  Holt  Junior  moved  in  arreft  of  judgment 
there  is  not  any  vifne  where  the  abufe  of,  the  gel 
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bot  only  m  ttinere,  Cf$,  Jac.  266.  and  Cro.  Car.  20.  H^/fe 
terfos  Rifdtni  and  jiK%iiient  flayed  till  the  other  party  moved. 

Cheflcr  and  Willan.     Eje£lment. 

A  DEVISE  to  eleven  and  their  heirs ;  the  defendant  be-  Rdeafe. 
ing  onfc  of  the  eleven,  by  indenture  for  looi  granted,  '  y^^^'  7  J 
bargained,  fold  and  Confirmed  to  another  of  the  eleven  ;  and  \  sfd!  \%x! 
if  any  efiate  pafled  was  the  queftion,  (viz.)  where  one  joint-  «  i^b.  641. 
'  tentot  grants  to  another,  if  this  amounts  to  a  releafe ;  and  ad- 
judged diat  it  doth.  Rolls  10.  I  Fart.Cro,  Jac.  ^ij^. 


•Term.  Trin.   22  Car.  a.  B.  R.      'P-  »"• 


DIGHTON,  town-clerk  of  Stratford  upon  ifwn,  was  Mandamw. 
turned  out  of  his  place  by  the   corporation,  and  he  i  Lev.  191. 
F*yed  a  writ  of  Mandamus  to  reftore  him ;  and  it  was  J^^*°'*  ^^* 
Famed  ;«od  upon  this  the  corporation  returns.  That  the  1  Sid.  461. 
'""gby  his  letters  patent  grants,  that  they  (hall   have  *  jV**'^*'* 
^^^iKlerk  which  (hall  continue  durante  beneplacito  of  the    ^  ' 
mjor  ind  aldermen,  and  that  the  faid  Dighton  was  made 
tovi^clerk,  and  they  turned  him  out ;  and  upon  this  return 
^<|ueftion  was,  If  the  corporation  hath  an  arbitrary  pow- 
^  to  torn  out  the  faid  town-clerk,  or  ought  to  (hew  rea- 
*»«Mecaurc. 

Jmi  for  Dighton.  Many  corporations  have  fuch  officers, 
*d  it  if  of  confequence.  Cro.  Jac.  540.  Warrtn^s  cafe.  An 
''^'^nnan  cannot  be  fo  turned  out ;  and  as  to.  BJackgrave'% 
Sethis  was  not  argued ;  and  here  they  did  not  give  notice : 
^^  by  all  the  court,  the  continuation  of  him  in  his  office  is 
^ 'he  will  and  pleafifre  of  the  corporation  ;  and  upon  this 
'Station  was  denied  ;  but  the  court  advifed  to  repeal  the 
PVent  becaufe  inconvenient. 

'^ii  term  Hugh  Wyndhani  fer jeant  at  law  was  made  ba- 
'^  of  the  exchequer. 

Term. 
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The  Jufticcs  being 


Kelyng,   Chief  Juftice. 

Raimfordy  and    IJuftidcsu 
Mortofiy  { 

But  Kelyng  wa$  fick  the  whole  cerm. 


^^■^^f'i—^ 


V  Michel  virfits  Biibjr. 

tvOlbitML  HTHE  defendant  fued  the  plaintiff  in  the  coort  of  Fe* 
-*-  ^oerjbam  upon  an  Affumpfit  for  wares »  >he  Jpfiydyt 
fhere^  and  the  plaintiff  here,  tenders  a  plea,  that  theiav* 
trad  upon  which  .the  a£tion  is  brought,  was  maje  joat  pf 
-the  jurifdifiion,  and  demandfi  judgment  t(  the  q90rt  iriil 
take  conufance,  Cffr.  the  court  there  refuted  to  allow  riiik 
And  'Jones  moved  for  a  prohibition,  producing  an  affidavit 
of  t>he  faid  tender  of  the  plea  and  refuU  ;  and  the  comtt 
granted  the  faid  prohibition. 


Rinch  verfus 


THE  cafe  was  fuch.  Rinch  brought  two  anions  on  the 
cafe  againft  a  widow  in  the  Pipowder-Co^o't  in  G4^ 
cefter  about  two  years  ago ;  and  about  Jamunrj  laft.b.roi^ht 
f  wo  other  adioms  of  the  fame  nature  againft  tl^e  (|^IlepartJr• 
Upon  the  two  firft^  judgment^  were  given  long  finoe,  at|d 
upon  the  two  laft  the  defendant  bad  demurred,  and  JU.dg« 
ment  given  againft  her,  and  writs  of  inquiry  were  e^ectiteQ^ 
but  no  final  judgment  given.  The  defendant  brings  two 
writs  of  error,  which  were  allowed  by  the  rnayor  and  tciwih- 
clerk,  and  the  two  firft  judgments  removed ;  w|iereas  ui 
*  P.  IQO*  ^^^'^  *  ^^^  defendant  intended  to  have  the  two  other  canfSf 
reoiaved,  and  not  the  two  firft^  for  that  they  were  long 

before 
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bebit  latisfied  $  but  iiotwitfalUnding  the  &id  writs  of  errors 
after  the  return  thereof  was  out,  the  plaintiff  entered  judg- 
ment upon  the  two  lift  adions,  and  took  out  execution  up- 
on the  fame ;  and  the  defendant  moved  by  Saunders  for  t  he 
iUtachmeot.     But  refolved.^r  Cvr.  there  is  no  comcmpty 
becaDfe  when  there  were  two  judgments  formerly  entered, 
the  town-derk  might  certify  them  to  fatisfy  the  writs  of 
error ;  and  he  could  not  certify  the  other  two,  becaufe  no 
judgment  was  given  upon  them,  and  the  writ  of  error  com- 
nunds  to  certify  J!  judicium  redditum  fitj  and  the  defendant 
night  have  helped  this  by  moving  the  court  below  after 
coib  taxed  to  have  judgment  entered  in  the  two  lafl  ac- 
tions as  wdll  ts  the  plaintiff,  for  judgment  ought  to  have 
•been  giren  at  the  requefi  of  either  party ;  and  lb  the  con* 
tempt  was  dHcharged. 

Laflels  verfus  Chattserton. 

T\EBT  for  1000/.  upon  an  indenture.    The  plaintiff  condlrioo. 
^  declares.  That  by  indenture  the  defendant  did  cove-  %  Daav.  Ab« 
Mt  with  the  plaintiff  10  convey  certain  laods  in  Bowmer^  ^j.  P-  *^ 
.deioilcd  to  Boifitm,  io  the  plaintiff,  by  fuch  conveyance  as ,  Mod.  67. 
Aej)ltiDiiff's  counfel  (hould  advife ;  and  that  the  plaintiff,  ^  }^^^-  ^8$? 
hjiht  advice  of  his  counfel,  did  tender  to  the  defendant  a  M^iRcp.ljV.* 
^^€][aDce  by  leafe  and  releafe,  and  fets  forth  both  in  A^r 
^ht  which  rele^fe  contained  feveral  covenants,  amo^gd 
^hidiooe  was  againft  a  flranger ;  and  alfo  here  wa3  com- 
J^teheaded  a  warranty  againft  the  defendant  and  his  heic^ 
lodtbaf  the  plaintiff  tendered  the  faid  conveyance,  and  the 
'tftndaat  refufed  to  feal  the  fame.     The  defendant  pleads^ 
^the  did  not  tender  the  faid  conveyance;  and  iffue  was 
^Aai  thereupon ;  and  verdiS  pro  qucr^. 

AffI  Levinz  for  the  defendant  moved  in  arreft  of  judg- 
Mi(,  becaufe  the  conveyance  tendered  is  not  fuch  as  is  war- 
^^edby  the  faid  articles,  becaufe  it  comprehends  covenants^ 
^hjch  it  ought  not  to  have  done,  and  that  the  articles  had 
l^to  make  fuch  reafonable  affuranceas  counfel  (hould  ad- 
^aod  perhaps  reafonable  covenants  might  have  been  in* 
^^\fi$  but  not  any  covenant  againft  a  ftranger,  nor  warranty, 
^  0».yi.  Cokj  vcrfus  A/W^r.  i  Roll  424,.  pi,  13.  per 
^^. The  agreement  is  to  convey  all  the  lands  in  Bowmer 
^^01^  to  BointoH ;  and  the  conveyance  is  not  only  of  them, 

iHttof  all  other  his  lands  whatfocver ;  and  fpr  his  laft  ex-  «  p^    iqi* 
^fttioo,  Wejlon  for  the  plaintiff  acknowledged  that  it  can- 
M  be  good,  and  thereupon  judgment  was  ftiiyed.    But  by' 

Twifdcn 
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Tivtfden  juflice.  The  law  is  altered  fince  Cok  and  Atnacn 
cafcy  as  to  covenants  in  a  conveyance,  if  they  be  reafona 
ble,  but  not  that  he  is  feifed  of  an  abfolute  eftate  in  fee 
iimple,  or  the  like. 

Nota.  By  Twi/den]u{i\ce.  It  was  refolvcd  in  on^  Long* 
cafe,  that  upon  an  information  upon  the  ftatute  of  ufury 
he  who  borrows  the  money  may  be  a  witnefs  after  he  hatt 
paid  the  money,  but  not  before. 

EDis  verfus  Winnc. 


Pjroikibitios» 


THE  defendant  fued  the  plaintiff  in  the  court  of  iIn 
Marches  of  Wales  at  Ludlow,  for  a  legacy  of  joi 
and)A  brafs'pot ;  and  the  plaintiff  prayed  a  prohibition,  bj 
fVilliams,  i^  habuitt  becaufe  this  court  by  their  inftru£liooi 
have  not  power  to  hold  plea  of  a  legacy. 


Ajpprciibc^. 
I  Lty.  296. 
%  Kcbw  i8^. 


♦P.    192. 


Dominus  Rex  verfus  Wild. 

AN  information  upon  the  ftatute  of  14  Car.  2.  cap,  5 
asrainft  the  defendant,  being  a  worfted  weaver  in  Nvr 
folk,  for  retaining  above  two  apprentices,  contrary  to  th 
form  of  that  ftatute.  Upon  Non  culp.  pleaded^  Venli£ 
was  found  againft  the  defendant. 

And  Jones  moved  in  arreft  of  judgment,  becaufe  thefta' 
tute  is  mifrecited,  becaufe  it  is  faid,  at  a  feffion  of  parlia 
mcnt  holden  at  Wefiminfler  by  prorogation,  18  Feir.  i^ 
Car.  2.  following  the  printed  book  of  Mr.  Manby.  Where 
as  the  parliament  roll  is,  and  fo  is  the  print  fet  out  by  tb 
company  of  ftationers,  at  the  parliament  begun  at  Wefimin 
Jler  the  8M  of  May  13  Car.  2.  and  there  continued  till  19/ 
of  May  14  Car.  2.  and  thence  prorogued  to  the  iB/ii  0 
February  then  next  following ;  and  this  mifrecttal  vitiate 
the  count,  for  there  was  no  fuch  feftion  of  parliament  a 
is  alledged ;  and  fo  was  Partridge^t  cafe,  Plowd.  84.  a.  A1 
though  it  be  a  private  ad,  for  the  judges  are  to  takeddtio 
judicially  of  all  parliaments  and  their  feflions. 

•  Twifden  juflice.  There  is  a  difference  when  the  in 
formation  or  a6lion  is  grounded  upon  an  ad  of  parliament 
and  the  conclufion  is,  contra  formam  Statuti  pradiffif  thc^* 
the  information  is  not  good,  if  the  ftatute  be  hiifreciltd 
but  if  the  conclufion  be  contra  formam  Statuti  in  Hujtfimi 
cafu  edits  f^  provijs,  there  it  may  be  good,  notwithftaDcltii| 
the  mifrecitalj  becaufe  the  court  can  take  notice  of  a  gboc 

■afi 
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%6l\A  parfiamene  to  pufiifli  the  offence  mentioned;    Bui 
judgmeatfiajed  untii^  &c. 

Boh^  'bitfas  Hinftofkc: 

^TRESPASS  for  breaking  hi§  clofe;  ahd  taking  ahd  im^  i*imgn\Ai 
*•  pounding  tKc  pUimiJF's  oxen.     The  defendant  pleads,  "*^^  ^^ 
Tlui6r  Hekry  FtrndH  was  feifed  irf  fee  df  the  tlofe  called  419.  ^*  i»/ 
theltfwL^^ttf  in  Pep/ow,  being  the  place  where  the  taking  >  ^^t-  97- 
is  fuppofel,  and  he  being  fo  feifed  deinifcd  the  fame  fuch  a  Jjj***'  ^* 
day  to  the  defendant  for  ninety*nihe  years^  determinable 
tipon  three  lives^  by  virtue  whereof  he  entered^  and  was 
thereof  poffeffed,  and  ]ufti6es  taking  the  beads  damage- 
fcafant  and  impounding  them.     The  plaintiff  replied,  and 
confefles  the  fcifin  of  fir  Henry  Vernon^  and  the  leafe  to  the 
defendant;  bat  he  farther  fays,  That  fir  Henry  Vernon  was 
alio  lieiled  of  another  clofe  called  Boivns,  adjoining  to  Lotu- 
kafnrthk^  and  that  there  is  and  hath  been  time  out  of 
inind  a  cuftom  in  Pephw,  rhat  the  occupiers  of  Low-kafoio 
clofe  oDgbt  to  repair  the  fences  betAreen  the  faid  clofes  ;  and 
that  the  ftid  fences  were  out  of  repair,  and  that  the  cattle 
^■"wt  into  the  defendant's  clofe  prodefe^ufepium.     The 
defendant  takes  iflfue  upon  the  cuftom^  and  a  verdi3  fdr 
rile  plaintiff;     And  ferjeant  Baldwin  moved  for  the  defen- 
^marred  of  judgment.     1.  That  the  replication  was 
M  good,  becaufe  the  cuflom,  if  good,  is  extinguiihed  by 
tkennitjof  pofleiTion  in  Vehum.     2.  Admitting  it  not  ex- 
(ngmflnd,  yet  that  cuftom  laid  in  occupiers  is  liot  good  ; 
^  it.oifht  to  be  laid  in  them  who  have  the  inheritance; 
J^Jpl,  418.     Baker  vtrhs  Brerermm, 

fmiflen  juftice  interrupted,  and  faid,  that  point  had  been 
^odfjed  both  wayst  As  to  the  unity  of  pofleiTion,  it  doth 
ttlH(iiifli  the  prefcription.     Dyer  295.  L  pL  19. 

Andby  Twf^Q^  and  Morton  judices,  The  prefcription  i^ 
feM  Ij  the  Unity;    But  it  wsis  adjourned>  and  ftilyed^  iSa 

♦  Bland  v erf  us  i^eviL  *  j<^   j^^ 

jPHB  plaihtiflF  takes  out  a  Latiiat  againft  the  defendant  bfRcer. 
^  ♦ith  an  flt  eiiam  bills  for  6qI  dircSed  to  the  (heriff  of 
'^■"tr%)fcir^,  who  fends  it  to  the  bailifF  of  the  franchiPe 
^  ^1  iriio  airrefts  the  defendant^  and  takes  furetib  upon 
^^ond  of  40/.  and  then  returns  Cepi  Corpus^  but  neve^ 
}^P  in  the  body^  but  combining  with  the  defendant  leti 
"■D  go  tt  liberty^  and  the  bailiff  himfelf  lives  out  of  th|l 

N  franchife 


•i 
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fr^chife  and  employs  a  deputy.  Several  Djjfringi 
but  the  bailiff  is  worth  nothing,  and  To  the  plain 
to  lofc  his  writ ;  cfpecially  the  (h'^rifF  having  n 
turned  ifluesuppn  the  bailiff,  he  cannot  return  H 
thereupon  Levinz  moved  for  an  attachment  agaioi 
lifF^  and  it  was  granted,  nift^ 

Dominiis  Rex  verfus  Ladringham. 

Verdia.  A  N  information  was  exhibited  againft  Mr.  i 

eM^^R*  ^^\'   ^^  ^^  De^onjbire,  lord  of  a  manor  there,  for 

I  Lev.  299.     his  tenants,  and  for  feveral  mifdemeanors ;  and  1 

M  Vent.  97,      guilty  pleaded,  he  v»ras  found  guilty;  and  Stroud 

i%od.  71,      fe^  afide  the  verdiQ,  bccaufe  unduly  given.     The 

288.  tion  being  laid,  in  Devonjhif^^  and  the  trial  tber 

aKcb.  687,     ^Yt  jury  gave  a  privy  verdiS  in  the  county  of  tl 

Pdftcaios.      Excejler^  which  was  illegal,     i*  To  give  a  prii 

in  a  criminal  caufe,  contrary  to  Coke  upon  Liti 

^,  To  give  the  vcrdift  out  of  the  county.     Bu 

ihefc  the  court  anfwered  thus.     To  the  firft,   'TiJ 

that  no  privy  verdiQ  can  be  given  in  criminal  ci 

concern  life,  as  felony,  becaufe  the  jury  arc  com 

look  upon  the  prifoner  when  they  give  their  verdi 

the  prifoner  is  to  be  there  prefent  at  the  fame  tinr 

criminal  cafes,  whefe  the  defendant  is  not  to  be 

prefent  at  the  time  of  the  verdict,  a  privy  verdi^ 

given.     And  as  to  the  fecond,    Cuftom  hath  alwty 

give  the  vefdift  in  that  place  ;  and  the  court  did 

the  firft  point  fit  to  be  moved,  becaufe  contrary  ( 

cord,  but  however  they  refolved  as  before.     VUe 

4  p    jQ^^  *  Goodyear  verfus  Banks. 


Cafe. 

1  Uanv.  A*). 


A  SPECIAL  aSion  upon  thie  cafe,  wherein  1 
tifF  declares,  That  one  Pro^or  broiigfit ' 
i^cb.Jia.  againfl  the  plaintifFj  in  which  the  defendjlnt  wai 
71^.  for  the  faid  Pro^or,  and  that  there  was  a  trial  hn 

sigainfl  the  how  plaintiff;  and  that  after  the  trial,  i 
the  rulefc  tvere  out  according  to  the  ciidoni  of  I 
the  defetidant  did  entef  judgment  againft  the  now: 
by  rcafon  Whefeof  he  was  prevented  from  mov}fi{ 
cf  judgment.  Upon  this  declaration  the  defendai 
ied,  but  did  not  appear  to  maintain  his  demtirrer. 
tice  TwifdiH  thinki(>g  it  bard  that  an  attorney  ihoiil 
Ifter  the  faid  jud^ent  was  fet  afide,.  and  confe^a 
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plaintiff  oot  dimflified,  refpited  the  giving  jadgment  for 
m  TPh'rie. 

The  Dean  and  Chapter  of  Windfor  verfus  Govcr. 

DEBT  for  rent  due  for  fix  years,  upon  a  leafe  for  years  ti^t. 
to  the  defendant,  of  tithes ;  the  defendant  as  to  the  '  ^^-  3^- 
two  years  pleads  NildebeU  and  as  to  the  other  four  years  I'saund.  a'p^ 
he  plcid^y  that  before  any  of  the  fai(|  rent  incurred,  he  af-  302. 
figmd  over  the  faid  kafc  and  tirhes  to  one  Vaughan^  of  *  ^^'  ^^*» 
which  the  plaintiff  had  notice,  and  did  receive  rent  from      *  ^      ^ 
him;  judgment  Ji  affio :  And  upon  this  the  plaintiff  de- 
murred generally. 

Jones  for  the  plaintiff.    The  points  are,  i.  When  the 
Dm  tmt  dopier  fnzke  a  leafe  of  tithes  rendering  rent,  whe- 
ther the  money  referved  be  a  fum  in  grofs,  or  a  rent.     2. 
AdmiitiDg  it  to  be  a  rent,  yet  the  cafe  being  concerning  a  Throckmorioa 
poliiiii  body,  whether  the  acceptance  (hall  bind,  as  in  cafe  S^'^jr^J'cvL. 
of  1  private  perfbn.     i.  This  is  a  fum  in  grofs,  and  doth  a  leafe  for  life 
.  aoi  pafs  by  the  grant  of  the  rent,  neither  is  the  aflignee  ^^y*^J*'^J^ 
JiiUc  dieieto.     5  C«.  3.  c.  JuePs  cafe,  2  Roll,  446  and  45 1 .  ouit "ecd^^ihlli 
That  rent  ilTues  oot  out  of  tirhes.  Co.  Lit,  47.  a.  The  rent  ^c  intended 
ilull  oot  pafs  with  the  grant  of  the  reverfion.     2.  Admitting  )^^^^^^^f^' 
thttitbe  a  rentf  yet  this  acceptance  alledged  in  the  plea  and  Web  «#r/: 
ftiB  not  bind  the  corporation,  becaufe  they  can  do  nothing  Soirci,  Entry 
Iwth}  attorney  or  bailiff  made  by  their  common  feal,  and  nntof  Attor- 
ctimot  by  them'felves  take  notice  of  this  aflignment.  ney,  2  Cr.41 1. 

*  Smmiers  for  the  defendant.  If  it  (hould  be  a  fum  -in  *  P.  i^g, 
pobf  then  the  j>Uintiff  had  no  caufe  of  adion,  for  all  the 
^Ji  ire  not  yet  incurred ;  and  2  Cr.  111.  Talentine  verfus 
Dnhnf  It  is  a  good  leafe,  being  for  years :  And  it  would 
1^  mifchievous  if  it  were  not  a  good  leafe,  for  if  it  were 
^lya  perfonal  contra3  it  would  only  go  to  the  executors 
^the  dean  or  bifhop,  and*  not  to  the  fucccflbr,  which 
^"oold  be  contrary  to  the  intent  of  the  parties ;  and  it  is  a 
^payable  for  the  tithes,  though  not  iffuing  out  of  the 
^thes.  Jf  to  iki  ficond  point 9  It  (hall  be  prefumed  that  the 
Pluvtiff  accepted  the  rent  from  Vaughan  legally. 

fan)!bi  juftice.  As  to  the  fecond  point  'tis  refolved  in 
j^t^gidtH  Collegers  cafe,  1 1  Co.  79. «.  that  fuch  acceptance 
**"rtid,   .'j^ijoumatur. 


N  2  Mortlock 
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Mortlock  V  erf  us  Charleton.    Error  in  Notrir 


Amerciament. 

1  Danv.  Abr. 
479.  H.  p.  I. 

2  Saund.  191. 
I  iMlbfl.  73. 

%  Kcbi  688, 

704. 

%  Rol.  Rep. 
45.  Cqjrard 
merf.  Warren, 
Vide  pod.  Pow- 
^1  vtrf.  Row. 


DEBT  upon  a  bond ;  the  defendant  pleads  Nrni 
turn,  and  afterwards  reli^a  verificatime  cognoji 
enefHf  and  judgment  for  the  plaintiff,  and  the  defen 
mifericordia ;  and  this  afligncd  for  error,  becaufe  x\ 
ment  ought  to  have  been,  that  the  defendant  cap^ 
Co.  60.  tf.  Breecher*)  cafe ;  but  becaufe  2  Cr:  64 
verfus  Ckrk^  is,  that  it  (hall  be  in  tw/ericordia,  an 
books  vary,    Adjoumatur. 

Yard  verfus  Ford. 


Kttfance. 
i  I^v.  %96, 
1  Saund.  17!. 
I  Vent.  98. 
I  Mod;  69, 
%  Keb.  689, 
7O0» 


IN  an  adion  upon  the  cafe.  The  plaintiff  counts 
is  pofleflied  of  the  manor  and  borough  of  Newh, 
in  the  county  of  Devon^  and  hath  and  ought  to 
market  every  Tuefday  in  the  faid  town  ;  and  that  th 
dam  at  AJbburtm  in  the  fame  county,  within  feven 
the  faid  Newton  Abbots  ereded  a  new  market,  an 
the  fame  every  fVednefdajt  to  the  plaintiff's  prejudice 
Non  culp,  pleaded,  verdi£t  was  found  for  the  plainti 
Jones  for  the  defendant  moved  in  arreft  of  judgnne 
this  adion  Will  not  lie,  becaufe  it  appears  that  tne 
of  this  new  ifisirket  cannot  be  to  the  plaintiff's  dar 
not  being  kept  on  the  fame  day  that  the  plaintiff's 
is  kept.  2  Rol  140.  pL  2. 
*  P.  196.  *  Twifden  juftice.  There  feems  no  difference  w 
new  market  is  kept,  whether  on  the  fame  or  any  ot] 
fo  as  it  be  to  the  plaintiff's  prejudice,  which  is  here 
'  But  let  it  (iay  for  a  while  to  confider ;  Et  adjoumatx 
afterwards  it  was  adjudged  for  the  plaintiff. 


feace. 
Keb.  tf89f 


Dominus  Rex  verfus  More* 

MORE  together  with  I'urner  zr)d  Smith  intt 
recognizance  to  the  king,  upon  condition 
good  behaviour  of  More ;  then  More  is  indided^ 
he  being  To  bound,  did  afikiilt  J.  S.  and  fo  he  hatfa 
ed  his  recognizance ;  and  Williams  moved  to  quaih 
diSment,  becaufe  More  ought  to  have  been  profe 
Scire  facias  and  not  by  indi^ment }  and  for  this  n 
indi^mcnt  was  quaflied. 
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Johcs  verjiis  Powcl.    Error  in  C.  B.  for  Words. 

THE  plaintiff  declares,  that  he  is  an  attorney  of  C.  B.  Word«. 
and  thai  the  defendant  and  he  had  difcourfe  of  the  j^^p^',^^^ 
fluiitiff,  and  of  his  pro&flion;  and  (hat  the  defendant  faid  i  Lev.  29;. 
10  the  plaintiff  inmulitu  quamplurimorum.  Thou  canji  not  read  '  y^^**  ^*- 
«  ieckrstiOHf  by  reafon  of  the  fpeaking  of  which  words,  \  |^j.|,'  ^l^l 
if.  fi.  and  C  the  plaintiff's  former  clients  deferted  him^  ad 
imum.    Upon  Not  guilty,  a  verdid  for  the  plaintiff,  and 
I  judgment ;  and  the  faid  jiidgment  was  afErmed. 

Dominus  Rex  verfus  Allen. 

AN  information  upon  J2  Car.  2.  cap.  13.  for  taking  ex-  ufary. 
Cfffi?e  ufury.     The  information  is.  That  the  dcfen-  »  J^^-  ^'•• 
*W  16  Vwemkr  20  Car.  2.  did  lend  to  J.  $.  20/,  till  June  '  ^^;  ^' 
^ncxt  following,  and  that  afterwards,  vix.  adfincmter- 
^^ni pruHaig  he  took  of  the  faid  J.  S.  corrupt e  IS  extorfive^ 
'^  the  ban  aforefaid,  30/.  which  was  above  the  rate  by 
the  laid  ftatute  allowed.     Upon  Not  guilty  pleaded,  aver- 
^Rft  was  found  againft  the  defendant ;  And  Kelyng  moved 
fofUm  in  arreft  of  judgment,  becaufe  the  corrupt  agree- 
QMotopght  to  be  within  the  (latute  at  the  making  of  the 
Contract,  and  not  at  the  end  of  the  term,  as  it  is  laid  in 
<fae  information. 

^Twifien  juftice.   There  is  this  difference,  if  the  party  ♦  P.    197, 

^bo  lends  the  money  contrads  for  more  than  6/.  per  cent. 

^11  the affurance  is  void:  but  if  he  doth  not  contraft  for 

>iMre  than  the  (latute  allows,  and  afterwards  he  will  take 

nwe,  the  affurance  (hall  not  be  avoided,  but   the  p^ty 

Aill  forfeit  the  treble  value  ;  as  if  a  man  when  money  was 

^U per  cent,  tends  money,  and  takes  bond  for  the  iame, 

^  then  the  ftatute  of  12  Car.  2.   is  made,  and  he  will 

conmue  the  old  intereil  upon  that  bond,  the  bond  (hall  not 

^  itoidcd  by  fnch  acceptance  of  intereil,  but  the  party 

^11  forfeit  the  treble  value  by  the  ftatute;  hut  judgment 

^ts  (lad  till  the  other  fide  moved,  becaufe  thecouit  would 

idtifc. 

Twyford  verfus  Bernard.  Trin.  22  Car.  Rot.  586. 

T\EBT  upon  a  bond  of  300/.     The  defendant  pleads  obligation. 

that  the  faid  writing  was  delivered  as  an  efcrow  to  one  *  ^^^'  ^^•^ 
^fj  Woodward  a  ftranger,   upon  condition,    That  if'^^' 

the 
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the  plaintiff  fhall  procure  a  demifc  of  certain  tenements 
the  defendant  from  a  certain  company  in  Lendon,  or  (hpi 
give  go'.'d  fecurity  that  he  would  procure  the  faid  deifl 
before  fuch  a  da/,  that  then  the  faid  Weodward  ihoold  1 
liver  ihe  fame,  vt  fcriptum  fuum  to  the  plaintiff,  otherw 
that  he  ihould  keep  the  faTne  in  his  hands  \  and  the  deft 
dam  pleacU,  that  the  faid  IVoodward  did  not  procare  t 
faid  dcmi'^e,  nor  give  fecurity  as  aforefaid  ;  i:f  ^c  ftrnt 
fa^lum  fuum.  The  plaintiff  demurs,  becaufe  he  anfwi 
not  the  deed*  for  Wood*ujard  never  had  authority  to  delii 
his  writing  ut  fa^um^  h\\t  fcriptum  fuum,  which  is  not  goo 
and  fuch  was  the  opinion  of  Twifden  and  Rainfford]u&ix 
but  Morton  contra.  But  Simpfon  being  of  counfel  for  I 
defendant,  moved  that  the  plaintiff  might  take  iffue  up 
the  fpecial  plea,  fcriptum  being  made  fadium  \  and  juc 
inent  thereupon  was  ftaid  entering  for  a  time. 

f  p^  |q8.  *  Eo^twift  and  four  others  execut$rs  af  Mr.  Prnfei 

hte  one  of  the  Protbonoiarie>  of  the  Common  Ptd 
a^ainji  Txtrmn.    Trin.  21  Car.  2.  Roc  151a. 

Executer.  TNDEBITATUS  ASSUMPSIT  for  monies  received 
I  DtnV.  Abr.  X  the  teftator's  ufe  for  damage  clere.  l*he  defendi 
tDtnT  Abr  P^^*^*  ^^  abatement,  that  two  of  the  plaintiffs  (and  nai« 
41  a.  p.  3.  them)  are  under  the  ag'.-  of  feventeen  years.  The  fdainl 
I  Vent.  102.  demurs,  and  whether  the  three  that  were  of  full  age,  s 
I  Mod.47^/72,  ^^^  infants  ought  to  join  in  this  adion  was  the  queillic 
iptf.  '  *  Coleman  for  the  defendant.  That  they  cannot  join,  beat 
»  KcK  615,  jh^  infants  under  feventeen  years  are  not  capable  of  idnr 
m!  537*  nidering,  but  there  ought  to  be  an  adminiiftrator  dtir^ 
I  Sid.  449.  minori  atate,  as  fir  Moil  FincVs  cafe  is,  and  therefore  th- 
vwc"^1i  l\\:  ^^nn^^  ^^  ™ore  able  by  being  joined  with  others/ ' 

5.  Birbe  vcrfuj 

^'''°*  Hatton  verfus  Mafkew  and  another. 

Trin.    15  Car.  2.   B.  R.      Rot.  11 17, 

Executor.         TN  a  writ  of  error  in  the   exchequer-chamber,  upon 
3  Dinv.  Abr.   J^  Scire  facias  brought  by  Mafkeixj  and  one  other  tO  Jh: 
I  Uvrji.      execution  of  a  judgment  in  deb: ;  the  plaintiff  fets  forth 
I  Uv.  750.      the  writ  of  Scire  faciasy  that  the  teftator  made  the  ph'st: 
and  another  his  executors,  and  that  the  other  is  under  t 
age  of  feventeen  years ;  and  the  defendant  demiirrcri  tfp* 
the  writ,  for  this  very  cau^e,  that  the  other  upon  ike  flM 
tiff's  own  ibewing  wo^  a  joint  czcctttor,  and  sot  joined 
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the  ft&tOD.     But  rtfblvcd  the  writ  was  good,  becaure  the 

m&ot  ought  not  10  jpin,  and  fo  judgment  was  here  glvenj 

aqd  alfo  a/Enned  in  the  exchequer-chamber. 
Offley  for  the  plaimiflF.    There  is  a  diflPerencc  where  there 

is\»Qt  one  executor^  and  he  an  infant  under  the  age  of  1 7, 

tod  where  there  are  other  executors  joined  with  fuch  infant ;  \ 

forio  the  (irft  cafe  the  infant  cannot  fue.but  in  the  other 

cafe  an  infant  miy  be  joined  with  the  others.     True  it  is, 

the  executors  of  full  age  may  fue  without  the  infant,  and 

fet  it  forth  in  their  declaration,  as  iti  Hatton  and  Majkevj^s  -" 

cafe  cited  by  Ofleman  ;  but  'tis  as  well  where  they  all  join. 

•  I  M.-288.  pL  2.  and  the  very  cafe  ruled  in  Telverton  1 30.  ♦  P^    iqq, 

SmA  verfus  Smthf  and  3  Cro.  378.     If  three  executors, 

ami  one  be  an  infiint,  yet  they  ihall  all  join  in  the  adioq 

bfan  att6mey»  and  the  infant  (hall  not  fue  by  guardian, 

beciafe  they  alt  make  but  as  it  were  one  perfon,  and  repre- 

fern  tbeir  teftator  jointly. 

fvtfden  juftice.  The  adion  is  well  brought  by  all  the 
execoion  jointly,  and  no  adminiftratton  can  he  granted 
during  the  minority  of  the  infants,  and  all  make  but  one 
peribo;  and  it  may  be  brought  either  as  Hatton  and  Majkeiu*% 
cafe  is,  or  this  way,  and  both  good.  Sfd  adjornai.  But 
aftenrards  adjudged  ^^d  Def,  rejpondeat  oujlerf  by  RalnJ" 
MvA  MoretoTf  againft  Ttvifden,  who  held  the  plea  good^ 
Ixcanrc  an  infant  is  an  executor,  quoad  ejfe^  non  quoa^  ex^ 

Hayman  verfus  Truant, 

rJ  Jfump/tt:    The  plaintiff  declares  that  the  defendant  Pleading, 
fach  a  day  and  year  bargained  and  fold  to  the  plaintiff  '  Yf^^-  **'• 
wrtamcorn,  attirming  the  fame  to  be  his  own,  and  war- ^  Kj:b.  69Z. 
'Mling  it  to  the  plaintiff^  whereas  it  was  the  corn  of  one 
^Metf  who  fince  recovered  damages  againft  the  plaintiff  for 
'fcc  fame.     The  defendant  pleads  a  prior  aSion  for  the  fame 
''['ttter  ftill  depending  in  abatement  of  the  bill.     Thft  plair- 
^'ff  replies,  that  the  contrads  are  feveral,  and  the  caufe  in 
^hc  former  adion  and  this  are  feveral  and  for  feveral  matters, 
^^ioc,  that  they  are  for  the  fame  matter.     And  thede? 
fcodaat  demurs  fpecially,  viz,  becaufe  the  plaintiff  oqght 
to  haya  conclude  to  the  country,  and  not  taken  a  traverfe ; 
for  bj  that  means  the  defendant  might  have  rejoined,  and 
'O  an  iofiaity  might  be  in  the  pleading ;  and  fo  feems  3  Cro, 
7SS-fliff/t  verfus  PA7/>/. 

^wifden  juftice.     The  pleading  is  well,  and  fo  is  the 
^Aapt  praSice.  Aod  the  cafe  o{  fluijb  zndPiilip^  was  ad- 

judge rf 


*itl 
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judged  upon  another  point,  viz^  for  defed  in  the  plea»  b««- 
caufc  it  \$,  Et  pr^di^ius  Bujb  fun  Ji ranger)  didt,  pro  le 
Defamieni.  As  appears  in  Tetverton  38.  y  3  Cro.  13.  where 
the  fame  cafe  is  alio  reported.  Et  Judgment  fuit  done  pur 
k  Plaintiff  quod  Def.  rtfporuT  ouJi\ 

*  P,  200.  •  Jlambleton  verfus  Bcrc. 

^^'^•-  TN  a  fppcial  a£lion  uppn  th^  cafe  for  inticing  his  apprcnr 
460.7.11/  X  t*cc  out  of  his  fervice.  The  plaintiflF  declares,  that 
I  Lev.  199.  16  Car.  %.  he  entenained  A*  his  apprentice  to  fervc  him  for 
i^"s°^6o^'*  njne  years,  and  that  the  defendant  inijced  the  faid  4.  inm 
17.  '  '  ^'  his  faid  feivice,  per  quod  he  hath  loft  his  fervicf  for  th^ 
whole  term  of  nine  years :  Uppn  Non.JCulp,  pleaded,  a  ver<- 
difl  was  given  for  thjp  plaintiff. 

And  Saunders  tor  the  defendant  nioved  in  arreft  of  judg-» 
inent»  becaufe  the  plaintiff  hath  brought  his  adion  100  foon, 
or  4t  lead  (lath  laid  his  damnification  too  large,  begaufe  he 
(lath  alledged  his  dan:)%ge  to  be  by  the  lofs  of  the  appreiFf 
ticc*s  fervice  for  the  whole  term,  whereas  it  appears  thai 
fpmc  years  of  the  nine  are  ytX  ?o  come ;  and  fo  the  jurj 
have  given  damage  for  what  the  plaintiflF  hath  DQt  fufUmed 
Ipf^,  and  the  apprentice  m^y  return,  and  yet  xht  plaintifl 
recover  fpr  his  abfctlpe ;  and  of  thjs  opiniop  was  jufticfi 
T^ifden,  and  therefore  the  judgment  was  (laid  till  fiirtbq 
motion  to  be  made  by  the  plaintiff;  and  afterwards  judg- 
ment was  af reded,  becaufe  the  jury  was  guided  by  the 
per  quod, 

Guilliams  verfus  Munnington.     Hereford. 

RrpWio.  ^^\^  replevin  for  taking  his  cattle ;  The  defendant  avowi 
I  Lev.  30a.  \^  fQp  ji^^j  ^  ^^-^5  feifcd  in  fee  in  the  place  where,  ^c 
'  '  and  being  feit'cd,  \jy  his  deed  //V  in  Curia  prolat'*^  grantee 
to  Anne  Munnington  a  rent- charge  out  of  the  faid  lands  witi 
a  claufe  of  didrets  to  Anne  Alunuington,  who  by  indenture 
of  bargain  and  faje  duly  inrblled  in  the  fefTions  at  Herefird 
granted  the  faid  rent  and  arrears  thereof  to  the  defendant 
and  becaufe  fo  much  was  in  arrear,  the  defendant  avows  th 
taking/  The  plaintiff  pleads  in  bar  to  this  avowry^  iha 
the  defendant  took  the  faid  cattle  de  injuria  Jim  ■  propria 
ahfque  hoCi  that  the  faid  Anne  Munnington  did  grant  the  tok 
rent  and  arrears  to  the  defendant:  and  iffue  is  taken  therei 
upon,  whether  Anne  Munnington  did  grant  the  rent  and  ap 
rears  to  the  defendant  \  and  veFdiS  for  the  defepd^m* 
.  ••     •      ''  ^  And 
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And  Janes  moved  for  the  plaintiiF  in  arreft  of  judgment, 
f .  Becaufc  the  grant  is  alledged  to  be  of  a  rent  and  of  the 
arrearagea.  thereof,  and  ifliie  is  taken  thereupon,  and  the 
*.  jury  find  the  grant  of  the  rent  and  arrearages ;  whereas  it  ^   P,  20 1« 
is  tropoffibie  that  any  fuch  grant  can  be,  becaufe  the  arrears 
src  not  grantablc  over,  becaufe  things  in  adjon,  and  there- 
fore there  ought  to  be  a  repleader  in  this  cafe*  Hob,  11  a. 
^aJkirytffuB  Salter,  MoorMT.pl  1198.  2  Cr.  i^^i.  Mar^ 
Tkiemk  verfui  Pefcod.    And  though  ifTue  be  found  for  the  avow« 
ant,  yet  it  being  impoffiUe,     i.  It  will  not  be  helped.     2 ' 
Cr%.  68a.  J?iifUbu/ verfus  Otely.    2.  The  avowant  hath  not 
made  a  good  title  to  the  rent,  becaufe  he  pleads  it  by  way 
0/  bargain  and  fale,  and  that  by  virtue  thereof,  and  of  the 
fiatnte  for  transferring  ufes  into  pofleflion  he  was  feifed,  and 
jet  alledges  no  confideration,  not  fo  much  as  pro  quadain  pe^ 
fup^Jiimma,  which  is  not  good. 

Tmfden  juA'xce.  The  firft  exception  feems  of  little 
iraVtdity  after  verdid,  but  the  fccood  is  materis^l,  and  judg* 
inent  fiaid  ontil,  (!fr. 

Dominus  Rex  ver/us  Saunders, 

TMPORMATION   for  writing   a  fcandalous  letter  to^ctDda}, 

1  Heitm  Rick,  brother  to  the  earl  of  fVarv^ick,  who  was 

iii'ebtcd  to  him  300/.  and  this  Saunders  having  been  delayed 

fcr  thite  years  by  the  faid  Mr.  Rich\  obtaining  a  protec- 

^D>  sod  at  length  taking  the  prifon  of  the  King^s  Bend, 

1*  wrote  a  letter  to  him,  wherein  he  tells  him,  "TAif  if  he 

^  «»Jf  hmejij,  civility,  fobrieiy  or  humanity,  he  would  not 

^^  h  ^^  9  ^^  ^^^  ^  would  one  day  be  damned  and  be  in 

^^for  his  cheating^  or  words  to  the  like  eflFeS,  and  cited 

'^^rsl  places  of  fcripture  to  make  good  his  allegations. 

^"id  in  the  information  was  laid,  that  he  publiihed  this  let- 

*^  >n  the  prefence  ^uamplurimorum ;  and  upon  Non  Culp^ 

'f^  defendant  was  found  guilty  of  all ;  whereas  (in  truth)  if 

*P^  matter  had  been  taken  care  of  at  the  trial,  the  publica* 

•^n  was  not  proved. 

^^nd  now  Saunders  moved  in  arreft  of  judgment,  for  that 
^^  fybftance  of  the  letter  is  not  fcandalous,  but  impertinent 
^^  niTignificant,  and  (hews  a  zeal  in  the  defendant  to  ma- 
"■"Hlhis  fenfc  of  the  injury  he  hatn  fuftained  by  the  noq* 
P*TDiem  of  the  money. 

.  'wj^/i  juftice.  The  letter  is  provocative,  and  tends  to  the 
*^*f*fiiig  Mr.  Richxo  break  the  peace,  and  therefore  an  infor- 
"^•ion  lies :  Mes  adjornat*.  And  afterwards  the  court  adjudged 
7^  IjBtter  fcandalous }  and  Saunders  was  fined  40  marks. 

Pominui 


0 
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♦  ?•  202.  •  Dominus  Rex  verfus  Sykcs. 

ftfjvPf.  TNFORMATION  for  perjury ;  upon  Not  guilty  pleaded, 
JL  upoo  the  trial  the  record  of  the  trial  wherein  the  defeo* 
daot  is  aUedged  to  be  perjured,  was  produced,  and  it  viried 
fcom  what  it  was  laid  in  the  bformatioHy  and  at  the  aflifes 
it  wai  allowed  to  be  found  fpecialiy  :  and  upon  opening  the 
verdiS  by  Bigland  for  the  .defendant^  it  was  reiblved  by 
Twifden  judice  and  the  whole  court  (abfenie  Kelyng  chief 
juftioe)  that  the  jury  cannot  have  conufance  of  any  yari- 
ance  between  the  record  and  the  information ;  but  the  judge 
at  the  trial  ought  to  have  deternalned  it ;  and  ib  a  Vmirt 
facias  de  Novo  ought  to  iiTue. 

Powcl  Virfus  Row* 
Mich.  %i  Car.  2.  Rot.  807, 


Afnerciament. 
I  Danv.  Ab. 


ERROR  to  reverfe  a  judgment  given  in  BriJhL  la 
an  aSion  of  debt  upon  an  obligation,  the  defendant 
J  Kc^in,'  P'^*4s  Ncn  efi  fa&um^  and  afterwards  reli^a  virific^aiom 
694.  confcfles  the  adion,  and  the  judgment  thereupon  is^enteced^ 

Vide  tf«f*        Smd  defendens  fit  in  mifericordia.     And  the  error  aflined 
v«:y«/CbarltoD.  ^^^  ^^  ^^at  part  of  the  judgment,  whereas  it  ought  ta  he 
Capjaturt  according  to  Dyer  6t,  pL  ig^ 

Aira  for  the  defendant.  That  it  is  well  enough^  for 
that  no  book  warrants  the  cafe  in  Dyer,  but  8  Co.  60.  am. 
Baker^s  cafe ;  and  if  we  look  into  the  reafon,  it  is  plaiHt, 
that  it  ought  (o  be  mifericordia,  becaufe  the  judgment  is 
upon  the  confeflion  of  the  adion,  and  not  i^>on  the  defea- 
dant'^s  former  plea:  ajid  of  this  opinion  is  2  Cr.  64.  Pavidga 
verfus  Clark.  Mich.  33  H.  6.  54.  b.  pi  44.  Mich.  34  H.  6. 
ao.  a.  pi  37.  i&/7w.  42.  a.  pi  4.  Raji,  Intr.  tit,  Dfitp  in 
Recovery  4.  and  Judgment  3.  i  Roll  224.  PVrigu's  cafe« 
and  fo  is  the  conflant  courfe,  and  fo  are  ail  the  precedents 
in  B.  R.  and  C  B-  And  the  cafe  of  Dyer  ial>ut  as  he  found 
it  recorded,  but  Trin.  9  E.  4.  24.  a.  is  Miferi^ordJa. 

Twfden  judice.  As  for  the  book  of  2  Cr.  it  is  but  tt|^ 
opinion  of  Fenner  and  Williams  againft  Gav^dy,  ^pd  Coi* 
and  Dyer  are  for  a  Capiatur,  and  therefore  it  feenas  it  (bould 
*  P.  203.  be  •  fo ;  but  if  the  precedents  are  Mifericordia  it  will  alter 
the  cafe.  Et  adjornat\  Mich.  44  E.  3.  43.  *.  pL  47. 
fdici.  45  £.  3.  II.  a. pi  4. 

Cock 
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Cock  Virfus  Honychurch. 

TRESPASS  and  aflault.     The  defendant  pleads  a  con-  Accord. 
cord  between  him  and  the  plaintiff,  mx,  th«t  he  (houid  <  ^«°^'  ^V- 
pay  the  plaintiff  3/.  in  hand>  and  (hould  undertake  to  pay  \^YiX\  696. 
the  platDtiff 's  attorney's  bill;  aod  avers  that  be  paid  the 
jJL  and  that  he  was  always  ready  to  have  paid  the  attorney's 
bill,  but  he  never  (hewed  hitn  any.     To  this  the  defen* 
dant  demurred. 

Faudft  tar  the  defendant.     That  it  is  a  good  ple«. 

7/k  jrW  objeSim  is^  That  here  is  00  execution  of  this 
sgrecnoent. 

Ri^  'Tis  an  execution,  for  the  payment  of  the  3/.  i$i 
naade,  and  the  agreement  is  not  to  py,  but  to  undertake 
the  payment  of  the  attorney's  bill,  which  is  accordtegly 
done.  And  upon  his  undertakingi  tbe  plaintiff  or  the  at* 
tomey  may  have  a  remedy,  and  fo  good  according  to  PIowJ" 
II.  A.  and  in  Peytoe*%  qzh^  9  Co.  77.  A.  There  was  an 
obligation  given  Cor  payment  of  tbe  money,  and  here  is  a . 
promiic  made,  which  are  of  the  fame  nature. 
.  Tmfdsn  jjiflice.  This  accord  is  not  good,  becaufe  not 
executed ;  and  of  that  opinion  was  the  whole  court  (ab^ 
fmif  Kifyng  chief  juilice)  and  judgment  was  glveo  for  tb^ 


Smith  vgr/us  Smith.    Affumpfth 

THE  plaintiff  declares,  that  he  and  the  defendant  were  AflumrHt. 
executors  to  A,  and  the  defendant  did  receive  all  the  i  Mod.  184. 
feilate  of  the'  teftator,  whereas  a  moiety  thereof  did  and  \^^^'  ^^^* 
doth  belong  to  the  plaintiff,  and  that  the  plaintiff  did  threat- 
en  the  defendant  to  fue  him  to  come  to'  an  account ;  and 
thereupon  the  defendant,  in  coniideration  that  the  plaintiff 
did  promife  to  forbear  the  faid  iuit,  and  to  (hew  an  account 
concerning  the  eftaie  of  the  teftator,  the  defendant  promifed 
to  pay  to  the  plaintiff  100/.     The  plaintiff  avers  that  he 
did  forbear  the  faid  fuit,  and  did  ihew  an  account  to  the 
dcCendanr,  and  yet  that  he  bath  not  paid  the  100/.     Upon 
Nm  JUfumpfii  pleadedi  and  verdid  for  the  plaintiff, 

•  jQTus  moved  in  arreft  of  judgment.     1.  The  plaintiff*  P,   204. 
doih  not  fet  forth  where  he  would  have  fued  the  defendant, 
and  perhaps  it  was  in  fome  court  which  had  not  jurifdic- 
tion.      2.  He  avers  that  he  ihewed  -qmdllam  Compotum^ 
wixich  is  not  good  ^  but  he  ought  to  have  laid  Cmpotum 

fraJiffum* 
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fneJi^um.  Dyer  70.  3.  PafcA.  i  H.  7,  19.  pL  4.  Bof 
notwithdandlng  thefe  exceptions,  judgcuenc  was  given  for 
the  plaintiff. 

Picrfon  ver/us  Riddky.     Replevin. 

Diftrerf.  npHE  defendant  avows  the  taking,  for  that  he  is  feifed 

%  ^nv.  Ab.       X     Qf  jhe  manor  of  if.  to  which  he  harh  a  leet  belonging, 

iVcnt7io$.     ^^^  '^^^  '^y  cudom  time  out  of  mind  ufed,  the  mhabhanis 

a  iCcb.  701,     of  D.  ufed  to  fend  a  conflable  to  the  faid  leet ;  and  that  he 

71^  745.        before  ff.  his  fteward  at  A.  held  the  faid  leet,  and  gave  noc 

tice  thereof  at  Z>.  and  that  they  did  not  fend  a  conftable* 

and  thereupon  the  faid  (leward  impofed  a  find  of  39/.  iidL 

upon  the  inhabitants,  and  that  he  di drained  the  plaintiff  for 

Che  faid  fine.     The  plaintiff  traverfes  the  cuftom,  and  found 

for  the  avowant. 

And  Shafio  for  the  plaintiff  moved  in  arrefl  of  judgment 
for  two  caufes,  i .  Becaufe  the  avowant  ought  to  have  at* 
ledged  a  cuftom  to  diflrain  for  the  fine,  as  well  as  for  the 
fending  the  conflable,  which  he  hath  not  done,  i  Lem^ 
242.  pL  327.  Blunt  verfus  Whitacrey  1 1  Co,  44.  h.  G%dfref% 
cafe ;  for  it  is  againft  common  right.  2.  The  fine  is  ua- 
reafonable. 

Wefitm  contra.  To  the  iji,  A  diftrefs  is  incident-  to  a 
fine  of  common  right  ;  and  when  he  atledges  a  cuftom  to 
impofe  a  fine,  a  di^refs  is  thereby  implied,  and  it  differs 
from  an  amerciament  in  a  court  baron. 

To  the  2d,  All  the  ville  is  amerced,  and  391.  is  no 
great  fine  for  a  whole  townfhip. 

Twifden  juftice.     When  a  duty  is  raifed  by  cuftom,  a 
diftrefs  for  that  duty  muil  be  maintained  by  the  likecuflonu  . 
Sed  adjornaf* 

Gibbs  verfus  Stratford. 

DUc«ntiauaiiee  HPRESPASS  of  falfc  imprifonment.  The  defendant  jol* 
f  Keb.  7Q*.  X  jjggg  ^^  virtue  of  an  arreft  in  obedience  to  a  precept 
out  of  Warwick  court,  returnable  ad  proximam  Curiam  i 
and  upon  this  the  plaintiff  demurs,  becaufe  the  procefi; 
•  P.  205.  ought  to  *  be  returnable  on  a  day  certain,  and  not  ad  prox* 
imam  Curiam ;  fo.r  fo  the  court  not  being  held,  the  party 
may  be  perpetually  imprifoned,  and  fo  is  2  Cr.  314.  yoUnf 
verfus  Smitif  Dyer  262.  b.  pi,  33.  3  Cr.  105.  Leai  verfbi 
yenningf, 

Twifden  juflice.    The  calls  of  Dyer  waa  good  enough 
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^otwithftanding  that  error;  but  the  judgment  was  reverred 
for  other  errors,  as  appem,  i  Roll.  £fi6.pl  2.  J^Jfon  vcrfiu 
Ldxtn.     Sedadj^nui. 

Dominus  Rex  verfus  Lefinghanl.    Antea  193. 

F [FORMATION.    For  that  the  defendant  did  outrage-  Vcrdid. 
ouflyitiake  diftrefles  upon  his  tenants,  land  was  a  pcr-*^*J^-^- 
turber  of  the  peace  and  common  oppreflbr ;  and  upon  Not  i  Lev.  top!* 
guilty  pleaded,  the  jury  found  him  guilty.  «  Vent  97, 

And  Jmes  moved  in  arreft  of  judgment,  i.  For  that  at  j^^oi  71 
the  conunon  law  a  lord  was  not  punKhable  for  Hiftraining,  a88. 
and  fo  Ao  information  lies  therefore ;  but  the  party  is  to  be 
amerced  by  the  ftatute  of  Marlb.  cap.  4.  not  fined,  as  he 
moft  be  upon  an  information  ;  and  an  a^ion  upon  the  cafe 
did  lie  at  the  common  law.  2  Co.  Injl.  107. 

2.  Admit  that  an  information  lies  in  this  cafe,  yet  it  is 
not  good  without  (hewing  when  he  didraincd,  which  is  not 
done  bat  in  general,  his  Tenantf^  which  is  uncertain  ;  and 
alfo  he  ought  to  (hew  how  the  didrelTes  were  unreafonable. 

3.  The  information  is,  that  he  is  Perturbator  pacis  tf 
Cemmumt  Opprejfory  which  is  too  general ;  true  it  is,  that 
€hmmums  Barreffator  without  other  circumftance  is  good, 
but  in  no  other  cafe,  as  Communis  Latro,  29  ^ff-  pi.  45.  a* 
^  Oppreffhr  muUotum  hominumy  without  faying  whom^  is  not 
good.  2  Roll  T9'  pi'  2.  Moor  302.  pL  451.  Cornwaffs 
cafe. 

Twifden  juftice.  The  information  can  never  be  made 
good,  becaufe  too  general ;  and  information  lies  not  for  dif- 
treflef,  btcaufe  private  offences :  and  fo  judgment  was  (laid. 

Denovan  verfus  Mafcal. 

DEBT  upon  an  obligation.  Conditioned  to  /land  to  the  ^^^j, 
award  of  A.  and  B.  Ita  quod  they  make  their  award  i  Danv.  Ab. 
upon  or  before  the  igth  o/" February,  and  if  they  jball  make  no  54«-  P-  5- 
awards  then  to  Jland'  to  the  umpirage  of  fuch  a  one  as  the  or-  ,  Mod.  174. 
titrators  Jball  chufe.     And   the  words  are  :  But  if  they  do  1  Kcb.  714. 
'  •  mt  award,  then  I  bind  myfclf  to  Jland  to  the  axvard  of  fuch  S^^PP^^^  ^ 
-umpire  as  ihey  Jball  chufe.     And    upon   Nullum   Arbitrium        .* 
pleaded,  the  plaintiff  fets  forth  an  umpirage,  and  the  de-  ^ate  187* 
feodant   demurs ;    and  adjudged  for  the   defendant ;    for 
chough  the  arbitrators  may  chufe  an  umpire  at  any  time 
during  the  continuance  of  their  power,  yet  that  umpire  ^an- 

not 
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not  a&  till  the  urbtfrators  time  is  expired,  wbicli  iQ  tbis  cdb 
U  now.    By  Twifdm  and  Rainifird  jufiices. 

Draper  verfus  Blancy. 

tVriu.  T  TPON  a  judgment  in  this  court,  a  Fieri  faeiMs  iflued' 

1  i^v.  291.       \^    out ;  and  upon  a  Nulla  bona  ref  in  London^  the  plain* 

^sr^Vr*  **^  ^^'^^  ^"^  *  Tejtatum  Fieri  facias  dircacd  to  the  ftieriff 
sSinnd.  193.  of  Mofftgomery  to  levy  thomonies  in  the  hands  of  the  de* 
N^dfum'vfr-  fendant  executor.  The  (heriff  returns,  that  this  is  a  county 
ante  Tjil        ^^  tVales^  and  that  Breve  Domini  Regis  nm  currit  in  JVallia. 

And  Saunders  moved  that  the  (herifF  nruiy  be  amcrcedy 
iand  amend  his  return.  By  the  ftatute  of  i  E.  6.  cMp,  10. 
the  IheriiFs  of  Wales  ought  to  have  their  deputies  in  the 
courts  at  Wejiminjlery  and  the  (herifF  cannot  difpute  the 
procefs  of  the  court.  2.  This  writ  doih  lie  in  Wales.  The 
queftion  in  the  old  books  is  concerning  original  writs,  as 
^uare  Impedit^  i^c.  but  no  queftion  concerning  writs  of  ex- 
ecution, and  by  the  ftatute  of  27  H.  8.  cap.  26.  Wales  is 
made  parcel  of  the  realm  of  England  \  and  in  34  C^  35  J7. 
8.  cap.  26.  there  is  a  claufe.  That  all  procefs  for  weighty 
caufes  Jball  be  dire^ed  into  Wales  by  the  chancellor  and  comwil^ 
which  is  intended  the  judges.  And  here  is  a  weighty 
caufe ;  for  unlefs  this  procefs  be  allowed,  the  plaintiff  hath 
to  remedy  for  his  debt ;  for  an  adion  of  debt  lies  not  in 
Wales  upon  judgment  given  here. 

ObjeSl.    The  ftatutcs  of  i  E.  6.  cap.  lo.  and  5  £.6^ 
.rj^.  26.  in  the  recital. 

Refp.  An  original  oat  of  the  chancery  here  doth  not  run 
in  Wales f  as  in  a  county  palatine  ;  but  a  writ  of  execution 
doth.  Het.  18.  Manfer  verfus  Lewysj  Elegit  lies  and  %  Fieri 
facias,  2  Cr.  484.  Carp's  cafe,  a  Certiorari^  and  by  D%i-^ 
deridge  a  Capias  upon  a  recovery,  2  Bul/lr.  156.  Bede 
verfus  Piper 9  and  54.  Hall  verfus  Rotheram.  And  after- 
wards it  was  adjudged  an  ill  return  by  Twifden,  Raimfird 
and  Morton  juftices. 

•  P.  207.  *  Vivian  verfus  Willet. 

^oTdt.  TP^  ^  plaintiff  declares,  That  he  was  at  the  time  of  the 

I  p«nv.  Ab.  X  >vords  fpoken,  and  yet  is,  a  merchant ;  and  there  be., 
a  Keb.  718.  '^^S^  communication  of  him  the  defendant  fpake  thefe  words 
of  him :  /  believe  all  is  not  well  with  Daniel  Vivian  ;  iieee 
are  many  merchants  that  have  lately  failed^  jand  I  exfefftm 
etherwife  of  Daniel  Vivian.  After  verdid  adjadgcd  for 
the  plaintiff. 

Wflfoa 
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WiJfen  verfm  Armourer. 

DEBT  upon  an  obligation  againft  the  defendant  as  He?r. 
heir  ;  the  defendant  pleads  Rhns  per  difcentf  and  if-  >  Lev-  ftS?* 
fuc  taken  that   he  had  affcis ;  and  the  jury  find  a  fpecial  J.^^oi^'* 
verdia,  ^iz,  TAat  William  Armourer  tke  defendanfs  father^  a  Kcb.  642,' 
was  ftifed  In  fee  of  the  manor  of  D.  and  8  April  1657.  made  ^43»  ^^7»  7'9> 
tf  fei^meni  to  Bray  dhd  ethers  rf  all  the  fkid  manor,  eiccept  the  ^  ^'^'  '^' 
two  meadows  In  quejlioni  during  his  life^  to  the  ufe  of  the  de^ 
JtndMin  tbil%  iY^d  Whether  the  Aieadows  excepted  di'd  dk- 
icend  t6  (he  defendant,  was  the  queftion. 

And  ftfter  argumetit  at  the  bar  feVeral  t^es,  judgment 
vts  d^Hver^d  t^  Mr.  juftice  T^ifden  in  the  name  of  the 
6ther  jod^e^  fet  the  platntifF,  That  the  meadoivs  did  defcend: 
V/h€rt'iii  thefe  ptAtits  were  proipofed. 

1.  Wh^her  the  exception  of  thefe  meadows  for  his  life 
tftHjf  B^  k  go6d  ezceprion  ?  And  refolved  a  void  exception, 
Becadfe  <^trary  to  the  rules  of  law  to  hkve  a  livery  ope* 
rale '/a  ^Iffitro ;  btherwife  perhaps  it  had  been  if  theexcep* 
tion  Had  been  for  years  only. 

2.  Whether  in  this  cafe  the  exception  be  all  good,  or  all 
Toid?  And  as  to  this  point  Tome  of  the  judges  differed. 
This  is  %  §uare  in  Plowd.  paries  71.  pi.  146.  But 
though  it  be  void,  yet  it  doth  amount  to  an  indication  of 
the  intent  of  the  feoffor,  that  the  fame  ihould  not  be  ac- 
t:ording  to  the  limitations  of  the  other  lands.  So  Phwd. 
85.  Lealeof  an  hoiife  with  the  lands  thereto  apperta'uiing, 
though  lands  cannot  properly  belong  to  an  houle,  yet  it 
declares  the  intent  6f  the  party  that  it  fhould  pafs,  and  fo 
it  is  u  much  as  therewith  ufed.  Perkins  13.    Dyer  319. 

1 1  C«.  Auditor  Curias  cafe.     *  And  judgment  was  given  for  «  p^   ^08. 
the  plaintiff.     /OU  Dyer  264.  b.  pi.   40.  i   Jnderf.   52. 
PI4  129. 

Dominus  Rex  verfus  Brown* 

OUTLAWRY  upon  an  inquifition  for  a  Deodand  for  Dcodtad. 
the  death  of  one  Barker,  exlflerC  infra  atatem  qua* 
^"oriecim  annorum. 

Qfewflw  moved  to  qualh  the  inquifition,  becaufe  no  Deo* 
^^^^  is  due  therefore,  i  Stamf.  cap.  12.  ^  Co.  Infl.  Fitz. 
^^,  8  £.  a. 

"^^mfden  and  Morton  jufticcs.  There  is  no  reafon  for 
*oit  opinion.     Mes  adjornat. 

Term. 


♦  p.  iogi       *  Term.  Hill.  42  &  23  Car.  2.  6.  IL 


itai^i^k 


Harrifon  v^yyitj  Grofvenen    Replevin  in  Eflou 

^  bifticif^  nn  H  E  cafe  was^  fir  Thtmas  Smth  devifed  his  eftate  xo 

%  Keb.  ^91^  X  truftees  in  fee  to  fuch  charitable  ufes  as  the  lord 
5^J;  y^^»/*5»  Irfiwiy,  fir  Henry  Hen,  Wr.  (hall  difpofe.  They  declare 
5/.  to  the  poor  of  the  pari(h  of  St.  Mary  in  Chejter  ;  and 
the  commiflioners  decree  that  the  church-wardens  and  over* 
fibers  of  the  poor  of  St.  Mary  fiiall  diftrain  for  this  ^ 
And  upon  this  two  queftions  were  made:  i.  Whether  the 
commiflioners  may  add  a  power  of  diftrefs^  where  these 
was  none  by  the  original  gift }  And  ^dly.  Whether  the 
commiflioners  in  Chejbire  can  bind  lands  in  EJfex  with  fiich 
claufe  adjoined  ?  Adjudged  for  the  avowant  in  both  points* 
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'Ip  HIS  term  fir  Matthew  Hale,  lord  chief  baron.  Was 
-*■    fwom  chief  juftice   of   the   /Crw^V   Bench  after  the 
death  of  fir  John  Kelyngf  who  was  a  leamedf  faithfnl  ftiri 
sefolute  judge. 


TcrDt* 


Teirin.  Trin.  43  Car.  2.  B.  R.  ♦  P.  a  lO. 


«*Bi 


Burnet  virfm  Holder; 

« 

A  SCIRE  FACIAS  againft  an  executor  to  have  exe-  txecvibf. 
cocion  upon  a  judgment  obtained  againll  the  teflatbr.  3  ^^^*  V^^ 
The  ddendant  demands  Oyer  of  the  record,  and  by   it  \\i^,  i^^, 
it  appean  that  the  plaintiff  brought  an  adion  upon  theiMod.  tf. 
C**^  upon  a  promire  againft  the  teftatdr.     And  upon  H<m  ^^\li^ 
Ajffitm^fii  pleaded,  a  trial  by  Niji  prius\  and  between  the  783*  8ao! 
trial  and  day  in  bank  the  teftator  died.     The  defendant 
pleads  a  debt  due  to  him  from  the  teftator  upon  anobliga* 
tion^  and  that  he  retain^  fo  ttiuch  in  fatisfadion  of  his  faid 
debtt  and  that  he  hath  not  aflets  Mra.     The  plaintiff  de« 
murred ;  and  the  fole  ^ueftion  refts  upon  the  coti(iru3ioii 
of  the  Oatute  of  1 7  Car.  1.  cap.  8*  whether  that  zQ.  (hail 
A^iy  the  death  of  the  defendant,  fo  as  to  make  the  jud^- 
'tocnt  good  againft  the  defendant's  debt ;  and  after  argU^ 
tncnt  adjudged  for  the  plaintiff. 


TermJ 


p.  211.     *  Term.  Mich.  23  Car.  2.  B.  R. 


Sir  Mattbe^d)  Hakj   Chief  Juflice. 
Sir  Thomas  Twifden^ 
S\v  Richard  Raittsfordy  and     ^Julliccs. 
Sir  IFtlliam  Morton^ 


Man0an>u«. 
I  Vent.  1439 

t  Keh.  801, 
?•:,  810. 


IJlet^  fexton  of  the  parifli  church  of  Klngsclere  in  //tfw^ 
fiircj  moved  for  a  mandamus  to  be  reftored  to  his  office 
And  the  court  gave  time  lo  confider,  whether  any  pr« 
cedents  would  warrant  fuch  a  writ.  And  it  was  afir- 
wards  allowed. 


f:jci!culcr. 
I  Danv.  Abr. 
31.  p.  I  f. 

53-  P-  33- 

3  Daav.  Ab. 

380.  p.  1. 

4  Lev.  20. 

I  Vent.  1^1. 
a  keb.  81  J. 


Davifon  verfus  Hanflop.     AJfumtftti 

THE  plaintiff  declare?,  That  one  Fenwick  was  in  fl 
rear  to  him  in  lOo/.  for  an  annuity,  and  that  tl 
deterdant  was  bailiff  and  receiver  of  the  rents  of  the  fa 
Femvick^  who  appointed  the  defendant  to  account  with  tl 
plaintiff',  and  to  pay  all  which  fhouid  be  found  in  arrear 
the  annuity,  out  of  the  next  reiUs  due  at  Martinmds\  ai 
ti'nt  upon  an  account  there  was  loo/.  found  due  to  tl 
pluintiff;  and  the  defendant  aJtuvc  exijlms  Ileceptor  of  tl 
rents  of  the  faid  Fenivick  affumed  to  the  plaintiff,  that 
If  would  forbear  the  faid  arrears  for  a  month  after  the  fa 
/['L'rttr.mas^  that  he  would  pay  the  fame,  and  avers^  th 
he  fl-aid  acconilpgly,  and  that  yet  the  defendant  hath  n 
paid.  Upon  Ncn  AJfumpftt  pleaded,  a  veidi3  was  fOui 
for  the  plaintiff. 

And  IVeJlon  moved  in  arrcft  of  judgment,  for  that  it  dci 
not  appear  that  the  defendant  had  cffefls  iti  his  htfndi 
the  lirne  of  the  promife. 
It  p  "^  Per  Curiam.     It  (hall  be  prcfumed  that  he  had  efe 

*^*  after  a  verdiQ,  being  i^lledged  that  he  was  adtunc  Aeceptm 
and  judgment  was  giveh  for  the  plaintiff. 


finfU' 


II 
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Ifiecphiks  Green  and  others  were  indided  at  Jujlice  Hall Ozth, 
in   the   OM  Baily  iox  refufing  the  oath  of  allegiance  ^on- '  J^*"^-' 7'- 
tained  in  the  aS  of  3  Jac.  cap.  4.  And  being  conviQed,  g^o*      *^' 
judgment  of  Trttmumtt  was  given  againft  them  according 
to  the  diredions  of  that  (latute ;  and  they  brought  a  writ 
of  error  ;  and  by  Coleman  adlgned  for  error,  that  the  oath 
injoined  by  that  (latute   is  not  now  in  forcei  but  expired 
ivith  the  death  of  king  'James :  For  that  the  words  thereof 
arc,  T^hat  king  James  //  rightful  king,  £*fr.  and  doth  not  men- 
tibn  h\s  heirs  or  fulrcetTors ;  and  the  (latufe  fays>  Thty  JbdSl 
take  the  oath,  and  the  indi3ment  is.  For  refufmg  the  odth^  in 
his  Anglicanis  verbis,  and  fets  forth  the  oath  verbatim,  and 
fo  it  is  not  like  7  Jac.  cap,  4.  which  orders  taking  the  tenof 
t>f  the  fatd  oath ;  and  the  words  king  JAMES  (hall  not  in« 
elude  Yixs fucceflfors.     Moor  1 76. pi  'ill* 

Hdle  chief  juftice.  The  conftant  praQicc  hath  beert 
Otherwife,  and  the  ifame  objedion  may  be  made  to  the  oath 
in  I  Eliz.  cap.  i .  And  the  word  ienor  is  as  much  as  that 
it  were  verbatim  \  and  the  name  of  the  perton  is  only  ah 
inftance  of  the  thing  intended^  And  the  w6rd  king  ejctends 
10  his  fucceflbrs;  and  jadgMent  was  affirmed; 

John  Manning  t»rai  indi6ted  ih  Surrey  for  liilurder,  for  M\,rder. 
the  killing  of  a  man;     And  upon  Not  guilty  pleaded, ahe  i  Vcnt.  i;8. 
jury  at  the  aflites  find  th^t  thfe  faid  Maniting  FoUnd  the  per-  *  ^^^'  ^*^- 
fon  killed  committing  adi>ltery  with  hi$  wife  in  the  very  a^, 
and  flung  a- jointed  ftool  at  him,  and  with  the  fame  killed 
him ;  and  refolved  by  the  whole  court,  that  this  was  but 
manllaughter  ;  and  Manning  had  his  clergy  a^  the  bar,  and 
was  burned  in  the  hand  ;  and  the  court  direded  the  exe- 
cutioner to  burn  him  gently,  becaufe  there  could  not  be 
greater  provocation  than  this. 

♦  Sachcvcrel  verftts  Frogate.     Covenant.  ^  P.  2 1  a* 

THE  plamtifF's  anceftor  (whoffe  heir  the  plaintiff  in)  Heir. 
feifed  in  fecj  demifes  tb  the  defendant,  rendering  rent  '^***^  '*^» 
to  the  leflbr,  his  executors,  adminidfators  and  affigns  dur*  \  {^^  , ^ 
ing  the  term;     And  the  plainti^  declares  as  heir,  and  the  %  Saaod.  367. 
defendant  demurs  in  law;  and  adjudged  for  the  plaintiff.  J  ^*^- 798< 
,For  though  the  refervation  be  but  to  the  leffor,  his  execu-   '^*  ^^* 
tors,  6?r.  andnot  to  his  heirs^  as  it  ought  tb  be  tb  intitle 
the  heir,  vet  it  being  (during  tie  term)  it  (hall  run  with 
the  reveriion.     And  the  cale  of  Richmond  and  JButler,  3 
&k  aij.  is  miftaken  in  the  law,  for  the  cafe  there  intended, 

O  a  viit* 
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*/«.  I  a  jB.  3.  f /Vz/i.  Jffife  86.  is  contrary,  as  appca 
the  Antithejis  there  uW.     And  Latch.  274.  Wootan 
Edwyn  it  without  the  words  durante  termim ;  and  ag; 
with  this  judgment  is  Latch  99.  i^i^j^  verfut  Brown. 


*?.  214.*  Term.  Hill.  23  &  24  Car.  2.  B, 


Mandtmwt.      TV/fR*    j^^   Amfurft  of   ^tfy^s    iwn   being   own 

■  ^^^-  '^7-     jSjL  ground  adjoining  to   Newgate   market    in    la 

^''     had  icme  of  bi^  laid  ground  laid  to  the  faid  market  6 

enlarging  thereof,  and  thereupon  according  to  the  a< 

parliament  of  19  Car.  z.  cap.,  S.  and  22  Car,  2.  p 

fatisfadion  from  the  city,  and  had  a  jury  impaneHcd, 

^ve  him  five  hundred  pounds  and  upwards,  and  upOi 

'    -verdift  the  mayor  and  aldermen  rcfufed  to  enter  up 

tnent ;  and  thereupon  Mr.  Amherji  prayed  a  Mstdm 

inake  them  give  judgment ;  and  it  was  granted. 


f  P.  215^     *  Term.  Pafch.  24  Car,  2.  B#K 


CWmin.  r^T^'^^*      Upon  an  ifidifiment   againft  Hot^ 

3  Silk.  1 83.  J^^  Sdmerfetjbire^  for  flopping  a  way,  it  w«  dediu 
be  the  courfe  o^  this  court,  (hat  the  offender  ts  admit 
a  fine  upon  his  fubmifHon  before  verdld,  if  there  be 
tificdte  that  the  way  is  repaired.  But  if  the  panj  hn 
t\Q^\  by  verdift,  fuch  certificate  will  not  ferve,  bi 
party  ought  to  caufe  a  Conjlat  to  iflue  out  to  the  I 
who  ought  to  return,  that  the  way  is  repaired,  bocaii 
verdt3,  which  is  a  record^  ought  to  be  atifwenrf 
tnatttr  of  record/  1-^ 

'1 
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THE  (ady  BrougXton,  keeper  of  the  Gate-faoufe  prtron  Extortion. 
m  Jfeflminfter,  was  informed  a^ain ft  ;  and  upon  Not*l;*^7»- 
gdilty  fneaded,  fhe  was  found  guilty ;  and  her  crime  was  1^^  lo^^  i^,, 
extortion  of  fees,  and  hard  ufage  of  the  prifoners  in  a  mod 
barbarous  mamier ;  and  after  fhe  had  by  her  counfel  moved 
in  arrdl  of  judgmenr,  and  could  not  prevail*  (he  had  judg- 
ment given  againft  her,  viz.  (he  was  fined  one  hundred 
rotrkt,  removed  from  her  office,  and  the  cuftody  of  the 
prifoowts  at  prefent  delivered  to  the  (heriflF  of  Middlefex^ 
^1  the  dean  and  chapter  (hould  farther  order  the  fams:, 
fihojurecyujlibct. 

Mmarmidumt  This  laft  vacation  juftice  Morion  died,  an4 
d  tbis  term  hil  place  was  vacant. 


•  Term.  Hill.  24  &  25  Car.  2.  B.  R.  •  P,  217, 


TpHlS  Taft  vacation  juflice  Arcier  was  amoved  from  fit- 
"y  ting  in  the  court  of  Common  Pleas ,  pro  quihufiam  cauftt 
^hin^i(ij\  but  the  judge  having  his  patent  to  be  judge 
J"f*«6i  fe  bene  gejpritf  rcfufed  to  furrcndcr  his  patent 
^•i^kout  a  Scire  f aetata  and  continued  juftice  of  that  court, 
^^^^  prohibited  to  fit  there,  and  in  his  place  fir  William 
^h  bight,  was  fworn. 

AHb  the  ctay  before  this  term  began,  judice  Wild  was 
'^^'I'Oved  out  cif  the  court  of  Common  Pleas,into  this  court, 
•od  fwom  privately ;  and  in  his  room  baron  Windham  was 

fworn 
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fworn  to  be  one  of  the  judges  of  the  Common  Pleas,  ac 
in  his  place  fir  Edward  Thtrland,  knight,  of  the  Jrmer  Ter. 
pkf  the  fecopd  day  of  this  term  was  made  ferjeant  at  la% 
having  his  coif  put  on  in  the  Trcafury,  and  imihediai^ 
fworn  one  of  the  barons  of  the  Exchequer, 

Alfo  this  vacation  fir  Orlando  Bridgman,  knight  and  bar 
net,  was  removed  from  being  lord  keeper,  and  in  bis  pla< 
Anthony  earl  of  Shaftjbury^  was  made  lord  high  chancellor 
England. 

Alfo  this  lad  vacation  Francis  tVinnington,  utter  barrift 
of  the  Middle  Temple,  was  knighted,  and  made  folicitor 
.the  duke  of  T*<?ri(,  ^nd  the  fifd  day  of  this  term  was  calk 
within  the  bar. 

Serjeant  Baldwin  w^  made  king'a  ferjeant. 

Blackct  verfifs  Lumlcy. 

Error.  A    W  R 1 T  of  error  to  revcrfe  a  judgment  given  in  i 

4  Vent.  140.     Xj^  court  of  the  royal  manor  of  Hexham  in  Northumbt 

3  Kcb.  103,      ^^^j     jp  g  Replevin  the  defendant  avows  for  damage-fie 

fant;  the  plaintiff  pleads  in  bar  to  the  avowry,  that  Ft 

wick  was  feifed   in  fee  of  the  manor  of  F^Ibwfield,  a 

that  he  and  all  thofe  whofe  eftate,  (rfc.  have  ufed  time  c 

of  mind  to  have  common  of  pafture  in  loco  in  quo,  f^c.  I 

all  his  farmers  and  copyholders  ;  and  that  he  is  a  cop 

holder,  and  held  of  the  fard  manor,  and  juftifies  for  coi 

*P    218  "^^"  l^cl^"g^"g  *  ^l^creunto.     The  avowant  replies  and  ti 

'  verfes  the  prefcription,  and  it  is  found  againft  him ;  1 

judgment  for  the  plaintiff;    and  now  the  errors  affign 

were.  The  Fenire  facias  is  ill  au'arded,  for  that  it  is  pr 

ccptum  ejl  per  Senrjchallum  Cur,  prad.  quod  Fen,  fac,  du9i 

cim  tarn  de  vicineto  de  Hexatn  quam  de  vicineto  Manerii 

Failowjield  infra  jurifdi^ionem,  He.  quia  nee,  He,  quod  J 

hie  ad  horam  fecundam  poji  meridiem  hujut  diei, 

1.  'Tis  not  per  Cur.  nor  per  Senefehallum  in  Cur.  and 
may  be  it  was  out  of  court,  and  procefs  in  private  juf 
iii6)ions  ihall  not  be  taken  by  intendment ;  and  of  thb  O] 
nion  were  7'wifden  and  IVild ;  but  Hale  chief  juftice  cotd 
hecaufe  Ms  returned  the  fame  day;  and  the  court  (hall 
prefumed  to  be  continued  the  whole  day. 

2.  The  manor  of  Failowjield  is  not  laid  to  be  within  I 
jurifdidion,  as  it  ought  to  be,  in  the  pleading  of  the  p 
f«:ription ;  and  the  faying  in  the  awarding  of  the  Vm 
facias  that  'tis  fo  is  pot  fpfficiept.  And  tp  this  opiiii 
flaU  agreed. 
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3.  The  quia  nee  for  qui  nee  is  not  good ;  but  they  ought 
to  have  put  it  at  large,  and  hot  as  'tis  in  B,  R.  And  quia 
wte  is  nonfenfe.  And  Twifden  and  Wild  allowed  this  ex- 
ception ;  but  Hale  chief  juflice  did  not ;  bur  upon  the  con- 

fideration  of  all  the  exceptions,  judgment  was  reverfed,  and 

to  proDouQced. 

Welch  verjus  Bell. 

TRESPASS  was  brought  againft  four  in  this  court,  who  Diftrcfs 
appear,  and  judgment  agatnfl  them  all,  and  they  bring  ^  ^■''-  ^b, 
.»  writ  of  error  here  of  a  judgment  given  coram  vobis,  and  f  vcift.  3V. 
9.flign  for  error,  that  one  of  the  defendants,  being  an  in- «  Lev.  73.' 
fant,  appeared  by  attorney,  whereas  he  ought  10  have  ap-  *  ^'***="-  ^**» 
peared  by  his  guardian  ;  tf  hoc  parati  funt  verificare  prout  J  Kcb.  5*9, 
Qtria  confideraverit  \  and  the  defendant  in  the  writ  of  error  S9S»  63 <• 
pleads  In  nullo  ejl  erratum^  and  now  (hews  that  here  is  no  ^^^^^^^^  t 
error  afligned,  becaufe  they  conclude,    Et  hoc  parati  funt  \x%,      '* 
Kurificare  prout  Cur.  confideraverif,  whereas  they  ought  to 
have  conpluded  to  the  country,  according  to  Telver,   58. 
iT/Ai;  verfus  Gofper  and  Shire \  and  i   Bufjl.  37.  Barkers 
rafe.     But  by  Hale  chief  juflice,  it  is  well  enough,  for 
.parati  funt  verificare  prout  Cur.  and  without  prout  Cur.  afe 
all  one.     But  it  was  adjourned, 

*  An  information  was  brought  in  this  court  againd  Baker ,  «  p^   210. 
a  carrier,  for  putting  in  above  five  horfes  in  his  waggon,  informatioQ. 
contrary  to  the  flatute  of  22  Car.  2.  and  upon  Non  culp.  2  Keb.  7$, 
pleaded,  a  verdift  was  found  againd  him.     And  PoUexfen^^^  «o^>*75« 
moved  in  arreft  of  judgment,    becaufe  the  Aatute  gives 
other  remedy  for  the  penalty,  viz,  Diftrefs,  and  doth  not 
give  an  information. 

Hakf  chief  juftice.  It  fcems  the  punifliment  was  in- 
tended to  be  inilided  flagranti  crimine^  and  if  an  informa- 
tion would  lie,  the  king  may  bring  it  any  time  within  twj 
years.     But  it  was  adjourned. 

Whalcy  verfus  T^krcd.     Ejeolm^nt. 

UPON    Not   guilty  pleaded,   a   fpecial  vcrJiS  was  Non-CIaim. 
found,  wherein  the  cafe  was  ihorily  this ;  Charles  a  t'cv.  51. 
Mfjnel,  tenant  for  99  years,  if  he  live  fo  long,  the  re- 1  j^^'^  *^''  ^ 
mainder  \o  Edmund  Meynel  in  tail,  \\0^.  1656.  infeoflfsno. 
the  defendant  and  his  heirs;  srnd  Hill.  1656.  levies  a  fine 
yZfT  fonufance  de  droit  come  ceo,  i^c.  with  proclamations,  to 

•  the 
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I  he  fame  Charkt  Tanknd,  to  the  ufe  of  him  und  his 
who  entered  accordingly.     28  Augujl  1661  -  Edmund  I 
died.     Charles  M^ynel,  1 8  Mjrr^  1 664.  died  ;  lO  if^ 
CtfT.  2.  the  leflbr  of  the  plaintiff,  being  eldef^  fon  am 
of  the  faid  Edmund  Meynel  entered^  and  whether  his 
was  lawful,  was  the  queflion  ;  wherein  the  Angle  poin 
Whether  Edmund  Meynel  ought  to  have  entered  withi 
yeafb  after  the  fine  levied,  or  {V|all  have  other  five  yei 
ter  the  death  of  Charles  MeyneL     And  refolved  per 
Cur.    He  (hall  have  five  years  after  the  ei^piration  of  C 
his  eftate  by  his  death;  and  that  there  is  no  different 
tween  the  leflee  for  life  and  JeAee  fgir  years^  as  to  this 
contrary  to  the  opinion  of  the  lord  Coke^  in  Prodgtf^i 
9  Co.  106,  and  of  chief  juftice  Ci^Huf  Plow.  3)4.  a 
judgment  was  given  for  the  plaintiff.  ' 

j^hibitioo.  Sir  Drayner  Mafftngberd^  knight,  was  fucd  in  the 

'^  (jaftical  court  by  Cvtberd,'  by  the  name  of  fir  Drayner 

fingberd,  knight  and  baronet ;  and  'tis  pleaded  there, 
he  is  only  knight  and  not  baronet ;  and  the  court  tbef 
allowed  the  plea,  and  proceeded  to  excommunication 
Darwyn  for  fir  Drayiier  moved  for  a  prohibition  \  i 
was  granted. 

*  p.  220*  *  Mildway  vcrfus  Cafe. 

Debt.  T  AEBT  upon  an  obligation  by  the  plaintiff  as  fl 

I  Vent.  433.  i  y  conditioned  for  the  appearance  of  White  in  B, 
164.^  ■  '"*  Sabbat f  proximo  pojl  quindeuam  San^i  Martini  ad  rejp 
duni  JVillielmo  Guljlon  in  placiio  debit i.  Upon  dema 
oyer  of  the  condition.  The  defendant  pleads,  that  thi 
Guljion  fucd  forth  a  latitat  returnable  the  fame  day  a| 
the  faid  White 9  ad  refpondendum  the  faid  Gulftcn  in  j 
iranfgreffionis  ac  etiam  debiti,  and  pleads  the  ftatutie  \ 
H*  6.  And  the  plaintiff  demurred,  and  the  queftion 
Whether  the  variance  between  the  condition  of  the  ol 
tion  and,the  writ,  vitiates  the  obligation  by  that  fia 
And  it  feemed  to  Hale  chief  juftice,  that  it  is  not  the 
writ  mentioned  in  the  condition.  And  therefore  for  ih 
fendaiit.     But  It  was  adjourned. 
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M<M  vet/Mi  Slue,     jfilion  on  tbi  Cafe. 

rHE  plaiotiff  declares  agatnft  the  defendant  for  not  fafe  caib. 
keeping  goods  delivered  to  h\i  cufiody.     Upon  Net  i  Danv.  Abr. 
ftsllty  pleaded,  the  jury  fdund  a  fpecial  v^rdiS,  W«.  Thar  '*•.  r- ^• 
fci€S  ddeddiDt  was  malter  of  a  filip  which  lay  iti  the  river  238. 
ff    ^kamsf  ftpaf  Jl.  Kaikerine^t,  that  the  plainiiflF  delivered  *  Lc^.  69. 
roods  to  him  to  tranfport,     That  the  defendant  received  ^  Keb  86f 
■mIm  fidary  from  the  owner  of  the  (hip ;  thsit  (here  being  3  Kcb.  71, 
three  nieii  and  a  boy  in  the  faid  Ihip,  perfons  unknown,  ^'^>  *3S- 
ftbout  eleven  o'dod^  in  th«  night  caiiie  on  board  with  a 
pretended  warrant  to  fearch  for  felons;  and  feifed  upon  the 
p«|iW  in  t^«  (hip,  and  tookaway  the  goods ;  and  whether 
%H0t  defeadant  was  guilty  was  the  queftion,  viz.  Whether 
tii^  mailer  ^  owner  of  the  (bip  (bodld  anfwer  ihefe  goods  | 
floid  reMved  for  the  plamtiiF. 

•  Mctwyn  ugainft  The  Hundred  of  Iftleworth.      ^  P*  22 ;, 

TTPON  the  (latute  of  Winchefter.      The  defendant  Hue  tnd  Cry. 
VJ  pleads,  qwd  fcpermt  qu^nJam  KichanP  Dudley^  being  *  vent^ila 
^  of  the  perfons  who  robbed  ihe  plaintiff;  and  upon  this  23^. 
ittbe  was  joined,  and  the  jury  find  a  fpecial  yerdift,  viz,  *  |^^-  ^^\ 
*l^Hthc  (aid  BJchard  Dudley  being  accidentalfy,  or  upon  ^       '"^' 
i^'Hne  other  occafion,  in  the  pr^fence  of  Or  fHfUp  tioward^ 
21^  there  charged  by  fir  ^ofeph  AJb  to  be  one  of  the  rob- 
P^  lod  the  faid  Dudley  being  in  the  prefence  of  fir  Phi^ 
''fHmerif  a  juftice  of  peace  of  the  faid  county  of  Mid* 
W^$  the  faid  fir  JPHlip  Bowatd  did  undertake  for  him» 
^l^heihquld  appear  at  the  next  feilions.     That  the  faid 
^'M^  at  the  next  feflions  did  cpme  into  the  feffions  yard, 
^  did  not  render  bimfelf  up  to  the  court ;  And  whetheip 
the  WxADudley  being  in  the  prefence  of  the  juftice  of  peace, 
*i^  charged  as  aforefaid,  was  a  taking  within  the  (latute  of 
%']ESz.  cap.   13.  was  the  que(tion  by  the  jury.     And  it 
^*^  adjudged  for  the  defendant,  that  this  charging  of  the 
^^^  was  a  taking  within  the  flatute. 

Ofclcy  verfus  Sir  George  Warberton. 

SIR  George  Warbertm  feifed  of  two  manors,  to  one  of  Prohlbitjoa^ 
which  he  ufed  to  receive  a  rent  iflfuing  out  a  tenement 
aeld  of  one  of  them  as  he  conceived,  but  of  which  he 
'^not  difcem^  and  becaufe  the  temu^t  refufed  to  pay  the 


»« 
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famcy  and  fir  George  had  no  deed  to  (hew  for  the  faid  rent, 
he  exhibited  a  bill  to  the  chamberlaid  of  Chefter  againft 
Ofeley  the  tenant  to  difcover  the  deed.  To  this  Ofeky  an- 
fM^ered  that  he  had  no  deed  concerning  the  faid  rent,  and 
upon  that  anfwer  the  court  at  Chejier  ordeied  a  trial  at  law, 
to  try  to  which  of  the  faid  nunorsr  the  faid  rent  did  belong, 
and  was  payable.  And  Jones  moved  for  a  prohibition,  be- 
caufe  a  court  of  equity  cannot  charge  the  inheritance. of  a 
man's  land  with  a  rent ;  and  it  was  granted. 


•  P.  222.       •  Winton  verfus  Pinkncy.    Debt  for  Rent. 

?^nv.  Abr.  T  E  S  S  E  E  for  life  makes  a  Icafe  for  years,  which  leflec 
|oi.  p.  13.  P  ^  for  years  furrenders  to  the  reverfioner,  rendering  rent ; 
%  Lev.  80.       and  refolved  for  the  plaintiff,  becaufe  'tb  a  duty  by  way 

1  Vent.  24t.     ^r  ^^  ,     A  /       /  / 

3Keb.i3u     ofcomraa. 
■37. 

Mofcdel  verfus  Middleton.      CovenanL 

Coveatnt.  T*  ^  ^  plaintiff  declares,  that  the  defendant  covenanted 
I  Vat.  137.  •*•  for  the  true  imprifonment  of  J.  S.  who  efcaped,  and 
9Kcb.  133.  that  thereupon  the  plaintiff  was  fued,  and  was  forced  to 
pay  the  debt.  The  defendant  pleaded  the  ftatute  of  8  ff. 
6.  and  that  the  covenant  was  for  eafe  and  favour  of  J.  S. 
The  plaintiff  replied,  that  the  faid  covenant  was  entered 
into  for  better  fecurity,  Jbfq.  hoc,  that  it  was  for  eaie  and 
favour ;  and  the  defendant  demurred,  and  judgment  was 
given  for  the  defendant,  nifi,  becaufe  there  was  a  covenant 
to  pay  chamber-rent,  fjc.  which  in  itfelf  is  for  eafe  and 
favour. 


vV 
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Young  verfus  Cage, 

DEBT  upon  a  bond.     Judgment  was  had  by  default  Amcodment. 
by  the  plaintiff  as  executor ;  and  the  attorney  had  l^'^p,'^ 
left  oat,  Et  profert  hie  in  Cur.  Liter  as  tejlamentarias  ;  but  3  Kcb.  iji 
the  plaintiff  is  called  executor  in  the  declaration  ;  and  the 
defendant  having  brought  a  writ  of  error.  Simp/on  moved 
to  have  the  record  amended  in  this  particular^  and  to  have 
Ihofe  words  inferted.     But  it  was  denied,  becaufe  whether 
the  plaintiff  was  executor  or  not,  is  matter  of  fad,  and 
'tis  no  reafon  to  allow  that  to  be  true,  which  may  be  other- 
wife^  withoQt  any  proof  but  the  plaintiff's  own  fuggeftioo. 


♦  Terip.  Mich.  25  Car.  2.  B.  R.  ♦  P.  224* 


Syms  verfus  Sym.    Trin.  25  Car.  2.  Rot.  672. 

T^  E  B  T  for  rent.     Upon  fpecial  pleading  the  ca'e  was  Exewtor. 
this;  IcfTec  for  years  dies  inteftate.     In  May   1 669.  *  Lev.  90. 
•[^/''iniftration  was  granted  of  hif  goods  to  if,  who  affigos  ^  ^^'  *^' 
*****  term  to  B-  who  affigns  to  C.  who  furrenders  to  the  re- 
?^'floner ;  afterwards  a  third  perfon  cites  the  adminjflrator 
^*^c  (he  ordinary  10  repeal  the  adminiftration,  who  con* 
^"^^la  the  fame ;  then  the  third  perfon  appeals  from  that 
^^^tence  to  the  dean  of  the  arches,  wheie  the  fentence  is 
^^oided,  and  adminiftration  granted  to  the  appellant ;  and 
^hetber  this  avoidance  of  the  fentence  (hall  void  all  ads 
2^ne  by  the  adminiftrator  before  the  aftion,  was  the  qucf- 
*^.    And  refolvcd  by  Hale  chief  juflicc^  Rainsfgrd  anj 

Wild, 
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K^ild^  abfente  Twifderif  That  it  (hall  not ;  but  is  the  fam^ 
in  efted  uiih  Poikmans  cafe^  and  judgment  was  given  for 
the  plaintiiF. 

Dinfdale  verfus  lies. 

HfUte.  npRESPASS  for  taking  of  goods.     The  defendant 

jDanv.  Ab.        X     pleads  that  he  let  the  land  where  the  taking  is  fup- 
i^Vcnt.  M?.     P^^*^^  ^o  he,  to  lies  at  will,  rendering  rent  at  May-day^  and 
a  Uv.  88.        the  feaft  of  St.  Martin  the  bi(hop»  in  winter ;  and  for  rent 
3Kcb.  iii|     arrear  at  Martinmas  21  Car.  2.  the  defendant  juftlfies  the 
takingr  the  goods  as  a  ditlrefs.     The  plaintiff  replies,  and 
conftfles  the  leafe ;  but  farther.  That  l)efore  the  rent  be- 
came due,  vl%.  in  Auguft  21  Car.  2.  the  defendant  let  the 
fame  land  to  lies  tor  years,  rendering  rent,  who  entered 
and  was  poflefled  ;  and  io  the  leafe  at  will  to  lies  was  de- 
termined.    The  defendant  rejoins,  that  in  the  faid  le^fe  »t 
was  agreed,  that  the  leflee  (hould  not  enter  till  after  Af^f- 
tinmasj  ahfque  hoc^  that  he  entered  prout.     The  plaintiff  fur- 
'  rejoins,    that   he  leafed  proui^  ahfque  hoCf  that  it  was  fa 

^'P.  22^.  ^S^^^^'  ^"^  ^^^  *  deiendant  demurs  ;  and  adjudged  for 
the  plaintiff,  becaufe  the  leafe  for  ycais  was  a  determina* 
t;on  ot  the  edare  zt  will  \  and  though  upon  the  wholo 
matter,  and  by  virtue  of  the  agreement  it  was  a  leafe  by 
computation  from  Augufty  and  in  point  of  intereft  but  from 
Martinmas  \  yet  ab  thib  cafe  is  pleaded,  where  the  plaint  iff 
acknowledges  (he  leafe  to  commence  in  intere(t  in  Auj%ijl^ 
the  ellate  at  will  was  determined. 

Foffct  verfus  Francklin.     Debt  upon  2  £.  6. 

for  Tithes. 

•j'ithes.  nn  ^  ^  ^*"^^  "^'^Tt  parcel  of  the  pofFcflTion  of  the  prior  of 

a  ixmr.  Ab.       -■•    St.  John  «/"  Jentfalem^  and  came  to  the  crown  hy  x%' 

^^v-l'K^  ^'  8-  ^^'  ^4-  ^""^  parcel  of  St.  John  Wood  in  the  pafilb  of 
Marybone  and  Hampfieadi  and  whether  they  are  discharged 
from  payment  of  tithes,  by  32  ff.  8.  cap,  24.  wa3  the  quef- 
tvon  upon  a  trial  at  bar,  and  a  fpecial  verdtQ  fonnd  there- 
upon. But  it  feemed  to  Hale  chief  joftice,  that  they  fhali 
not  pay  tithes,  by  reaforiof  the  word  ( Privileges y)  And  in 
fVhitty  verfus  JVeflon,  Bridgman  32.  Latch.  89.  GodhcH 
392.  pL  478.  the  court  was  divided.  But  2  Cr9,  57.  Movr 
913.^/.  1291.  Cdnttvj//// verfus  Spurling^  in  debt  apon  A 
£.  6.  judgment  vrts  given  that  the  lands  are  tithable;  and 
fo  in  a  prohibition^  2  Brtn/onL  8*  ^o.  Urrey  ver fas  Bvt^eWi 

AdjoumHwr. 


\  Ktb.  loi, 
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Adjmmaiur.  But  Djer^^T.  h.  pi  60.  is,  that  they  are  not 
t'tthable.  And  judgment  was  afterwards  given  tor  the  de- 
fendant ;  and  rcfolved  the  lands  are  not  tithable. 

The  Bilhop  of  ExOn"  and  Mafter  his  Vicar  General 

verfus  Star. 

DEBT  upon  an  obligation  of  2c/.     The  defendant  Excommnc:- 
demamls  oyer   of    the  condition,    which  is,   TXtfl*^^- 
vtikereMS  ike  defemlant  Jlamleih  ejictnnmmicattd  in  ih  ecckfiajii-  p,  ,^     •    7  • 
cal  court,  end  is  to  he  affoikd^  If  therefore  he  do  abide  by  and  1  Vent.  1&6, 
Jlmd  t9  omnibus  mandatis  Ecclefis,  that  then^  fjc.    The  *  J^JJj|^5g| 
defendant  pkads,  that  he  gave  this  bond  to  be  freed  from  836, 848,  8*73^ 
ciconrunonication,  and  fhat  the  fanoe  is  void  in  law,  and  fo  3  ^^*  ^i9» 
Ac  ought  not  to  be  impleaded  thereupon.     The  plaintiff     '* 
demere  generatty.     Mafief  for  the  plaintiff.    The   frngle 
queftion  is.  Whether  a  bond  given  for  caution  be  good  ? 
*  It  is  dear,  thatbefore  an  excommunicate  perfon  be  a(lbiledy#  p.  t25# 
fae  muft  give  caution,  and  to  compel  the  ordinary  to  tak^ 
the  fame  a  writ  lies  at  the  comnFion  law,  t)^  Cautione  ad" 
mitiemlaf  F.  AT.  B.  63.  f,  which  mud  be  idonea  Cautio  C!f  ad 
parent  mandatif  Ecelejfi^e^  R^i^fi-  Orig.  66  and  6t.    And  an 
•£tioa  opon  the  cafe  lies  againd  the  bifhop  (or  not  raking 
fuch  caution,  if  (he  perfon  excommunicated  requires  it,  Co^ 
1  Infl.  €23.  or  the  bifhop  may.  be  indided,  ihid.     But  what 
is  Idonea  Cautio  is  left  to  the  fpiritual  court  to  determine  ; 
and  our  law  is  not  judge  thereof.     A-nd  there  are  three 
forts  of  cautions,  i.  yuratoria,  when  the  party  is  poor  and 
can  give  no  other  fecuriry.     2.   Fide-jufforia,  by  bond  or 
ether  fecurity.     3.  Pign^ratitia^  by  pledge,  as  plate,  money 
or  other  goods ;  nod  this  is  mentioned,  Ref'}jl.  66,  a,  67.  If 4 
It  is  called  fecurity,  FUt.  lib.  6.  eap.  45.  Page  438,  \3  O- 
imn  Aug,   354.    Caution  upon  Marriage.     2.  This  caution 
nmft  he  the  a£t  of  the  party  e^communftcate,  he  muft  ten* 
der  it,  and  the  judge  is  not  bound  to  require  it.     3.  This 
catttioQ  by  an  obligation  is  more  for  the  eafe  of  the  party 
than  a  pledge.     4.  'Tis  the  conilant  practice  and  ufe  of  the 
eccleiiaftical  court.     ' Tis  net  void  by  the  comn^onJaw,  be- 
tmiilc  it  is  to  do  a  lawful  thing.     It  is  not  voxt^  (Ifktute 
lav^  DOT  within  23  IL  6.  cap,  10.  and  5  Eliz,  ct*/:2^,  faves 
the  right  and  jurifdiSion  of  the  biftops. 

O^df.     I  BuJJl.  122. 

Rejp.     2  Inft.  615.    If  the  CJiufe  be  of  ecclefiaftical  cog- 
nizanctf  the  temporal  court  will  not  intermeddle  therewith ; 

and 
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and  in  tJomine  RepkglandOf  the  party  muft  put  in  pledgei^, 
And  find  fufficientem  cautionem.  f.  N.  B.  66. 

Jone f  \or  the  defendanti  He  made  three  points,  t.  If 
mny  bond  ought  to  be  given  to  the  biihop.  2.  If  this  bond 
be  good  in  law.  3.  Admit  it  not  to  be  good^  then  whether 
it  may  be  avoided  by  plea. 

1.  There  ought  not  atty  bond  to  be  given  to  the  biOiopi 
True  it  is  F.  N.  B.  63.  fpeaks  of  caution,  but  not  of  fecu* 
rity  by  bond  ;  and  Regiji.  66  and  67.  defcribes  the  caatioii 
Id  be  pignorah'tia\  and  the  reafon  is^  becaufe  the  caution  it 
obntroilable  by  the  fucceflbr^  and  not  by  the  executors  of 
the  bifliop)  as  it  will  be  in  cafe  of  a  bond. 

2.  This  bond  is  not  good,  becaufe  the  fame  ought  to  be 
given  to  the  bi(hop,  or  to  his  furrogate }  and  here  it  is  given 
to  the  bifliop  and  his  vicar  generals 

And  as  to  the  obje£iion^  That  it  ia  the  ufage  and  praAicff§ 

*Tis  anfwered«  Such  ufage  never  came  judicially  in 
queftion. 
*  P.  227%  *  This  bond  is  void  by  the  common  law,  Mo(j(r  864.  ph 
1191.  Slawny  vtrfus  Elbrtdgef  in  cafe  of  didrtbution,  Stib 
4$6.  Davirs  verfus  MMthews^  And  here  it  will  be  a  vex*^ 
ation  to  the  people  to  have  bonds  put  in  fuit  againft  them. 

Hak  chief  jufticCi  The  cafe  in  Buljlf.  is  by  the  whole 
court,  that  fuch  bond  is  not  good ;  and  the  Cafe  of  dillri-% 
bution  hath  been  varioufly  ruled,  till  the  late  ftatute. 

Wild  jutlice4  Such  bonds  have  been  frequent,  and  have 
been  allowed  in  C  B. 

Hale  chief  juftice.  A  bond  conditioned  to  perform  a  by« 
law  hath  been  ruled  naught.     Adjournatur. 

* 

King  verjus  Welby- 

PrebibitUn.  'T'HE  plaintiff  had  a  judgment  at  law  againft  the  At-* 
3Kcb.  111.  X  fendant,  who  exhibited  his  bill  in  chancery  to  be  re* 
lieved  againft  this  judgment,  and  the  plaintiff  pleaded  this 
judgment,  and  over^ruled.  And  the  p)aintiff  by  Sanders 
moved  for  a  prohibition,  grounding  his  fuggeftion  upon  rhe 
ftatute  of  4  ff.  4.  cap.  23.     Et  adjournatur. 

And  afterwards  Half  chief  juftice  direded,  that  the  plain- 
tiff (hout?  rtiove  the  court  of  chancery  to  have  the  plea  fct 
down  again  to  be  heard,  and  when  it  ihould  be  over-ruled 
again,  then  the  court  would  coniider  whether  a  prohibition 
(hould  be  granted. 

Wrifht 


n%rm.  Mlcb.  25  Car.  2.  B.  R. 

•  Wright  verfus  Woodhoufe. 

TR  F  SP  A  S  S*  for  entering  his  houfe,  and  taking  a  cup  CoOs. 
of  (liver.     The  defendant  juftifies   by  virtue  of  a  3  ^cb.  i4ti 
daufe  in  the  ad  of  16  Car.  2.  cap.  2.    That  if  any  ptrftm  ^^^* 
oeeupying  any  hearth  or  JlGVe^  chargeable  to  his  Majefly^  flktll 
leave  amy  houfe  before  any  of  the  half-yearly  ftaftt,  whereon 
the  fame  is  appointed  to  be  paid ;  the  next  occupier  thereof 
fbaU  he  chargeable  with  the  fame  for  the  faid  half  year^  and 
f  hat  the  plaintiflF  was  next  occupier  to  btm  who  was  in  ar- 
'  rear.     The  plaintiflF  demurs  ;  and  adjudged  for  the  defen* 
dant ;  And  now  Wimihgton  moved  for  the  defendant  to  have 
treble  €oJlf»  according  to  the  ad  of  14  Car.  2.  cap,  10. 
which  gives  treble  coils  againft  any  plaintiflF,  who  (hall  have 
judgment  againft  liim  in  any  adion  brought  for  ading  by 
that  ad  ;  and  the  court  doubted  whether  this  a£t  *  of  14  *  P.  £28. 
Car.  2.  be  a  continuation  of  1 6  Car.  2.  as  to  this  particular. 
Et  adjommatur. 


King  verfus 


TRESPASS  quare  claufum  fregit  pedibuf  ambulando  Trerriff . 
W  projlernerejef  fences^  continuando  tranfgrejpon,  prad.  l^^^'  **'* 
ft  cm  fuch  a  day  to  f'lich  a  day,  ad  damnum^  tfc.  And  af- 
ter vcrdtQ,  Upon  ffon,  culp.  it  was  moved  in  arreil  of  judg- 
ment, becaufe  there  can  be  no  contimiando  in  breaking  of 
fences.  As  if  I  bring  an  adion  of  trefpafs  for  taking  my 
horle^  and  ufing  him  twenty  days ;  I  cannot  lay  it  with  a 
continuando.  So  for  cutting  of  trees.  Mich.  %o  H.  7.  3. 
ft.  7.     2  Roll  549.  pL  5*     Et  adjoumatur. 

Pybm  verfus  MitforJ.      E]i£fment  in  Northum- 
berland. 

Intr.  Trin»  24  Car.  2.     Rot.  703*  B.  R. 

OF  the  demife  of  Gray  and  his  wife.     Upon  Not  guilty,  £ftatf: 
the  jury  found  a  fpecial  ^erdiS,  That  Michael  Mit»  *  ^^^'  ^^* 
ford  was  feifed  in  fee,  and  had  iflTue  two  fons,  -y/c.  Robert  3\>lnv.*Ab. 
by  his  £r(l  wife,  and  Ro'ph  by  his  fecond  wife,  whofename  i$8.  p.  8. 
was  Jane^  and  fo  being  feifed  23  Jan.  21  Jac.  by  indenture  *  y^\^^\ 
covenanted  to  (land  feifed  of  the  lands  in  the  declaration  \  Mod.  ?zii 
mentioocd  after  the  date  of  the  indenture,  to  the  ufe  of  the  iS9- 
bcira  males  of  his  body  begotten  on  the  body  of  his  faid  139^ 3', 4* ^',8. 

wife      '    -' 
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^iFe  Janet  with  remainders  to  his  own  right  heirSy  IM 
dies.  1 6  Con  i .  R^hfwt  eaters  and  levies  a  fine  to  the  ufe 
of  himfelf  and  Mary  his  wife,  and  the  heirs  of  their  bcf- 
diesy  and  dies  without  iffue.  Mary  marries  the  leflfor  ai 
the  plairuiflF;  the  defendant  RiJph  enters,  and  the  jury  coih 
cluded>  That  if  any  ufe  did  arife  to  kdlph  by  the  fiud  ia-^ 
demure  of  ai  Jac.  theii  they  fiod  for  the  defendant^  Olbcr* 
wife  for  the  plaintiff. 

Jones  folicicor  general  for  the  plaintiff.  That  no  nfil 
arifes  to  the  iflue  of  the  fecond  wife.  Here  are  two  poiotsi 
I.  If  by  this  covenant  an  eftate  be  raifed  by  way  of  future 
tife,  to  comnneiicc  after  the  death  of  Michaet  the  covenant* 
or.  2.  Admitting  that  no  eftate  do  arife,  whether  an  eftato 
hy  implication  does  arife  to  the  heirs  of  the  (econd  wife. 
I.  No  eftate  arifes  here  as  a  future  ufe,  for  thefe  reafon». 
•  P.  229.  *  I.  An  ufe  may  arife  ih  futuro  to  a  peffon  in  ejft^  but  it 
cannot  be  limited  to  one  in  being,  to  commence  after  the 
death  of  the  covenantor^  becaufe  a  covenant  ihall  not  bind 
the  heir»  where  the  anceftor  is  net  bound,  and  (irg»)  a  co- 
venant that  land  lliall  remain^  to  A-  after  my  death,  doth 
not  raife  an  ufe.  ^i  H.  ^.  18.  pi  30.  Dyet  5$.  a.  pL  3^ 
Hob,  313.  2.  Whether  this  ftiail  amount  to  a  covenant  to 
ftand  feifed  to  the  ufe  of  him  and  the  heirs  of  his  body  ; 
and  i  hold  it  doth  nor.  i.  Here  appeareth  no  intent  to 
charge  the  eftate  in  the  life-time  of  the  covenantor^  Sup* 
pofe  I  covenant,  that  after  the  death  of  J.  S,  I  wiU  ftatid 
ieifed  to  the  ufe  of  J.  D.  that  is  by  way  of  future  qfe. 

Ohje^,  1  to.  129.  a.  Covenant^  that  after  bis  death  hit 
fon  (hail  have  his  land,  faiiics  a  ufe  to  the  fon. 

Re/p.  That  cafe  is  only  aliedged  by  counfel,  pnd  not  by 
the  judges.  And  tyinci  6i.  Buckley  and  Simpiif%  c^fe  is 
contrary,  and  fo  is  Mitford^s  cafe.  Coke  on  JJH*.  22.  h. 
And  a  man  cannot  make  his  right  heirs  pur^hafoi's. 

Levinz  for  the  defendant,  i.  H^r^  is  a  good  ufe  raifed 
to  Michael  Mitfofd  the  father  by  implication,  viz.  To  bini 
for  life,  the  remainder  to  the  heus  of  his  body;  and  this 
appears  by  the  lord  Pagefs  cafe,  t  Co.  1*54.  a.  Wiiert  the 
eftate  to  Farmer^  and  others,  during  the  life  of  the  lord 
Paget  being  void,  and  the  other  eftares  not  being  to  com^ 
mence  till  after  his  death ;  the  lord  Paget  was  fefolved  •ro 
have  an  eftate  for  his  life  by  implication,  i  Anterfm  263; 
Pl*  27b.  Moor  284.  pL  437^  f ^ww/ci  verfus  Miifiiti. 
1  Anderfin  288.  pL  297.  l  Leon.  182.  pi  256.  i  Lmu 
iot.pl.  133.  Alleftytvfus  Palmer.  Surrender  to  tfaeuft 
of  the  right  heirs  of  the  copyholder;  and  it  ts-fraftMtbr 
lifts  to  arife  by  implication,  2  Leon.  218.  pi  275;    Ab»- 


^. 
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jmt'etofft  cnfcy  The  mind  oF  the  party  doth  dlre^  the  ef-^ 
t«te.     "i  Anierfon  245.//.  258. 

2.  Admit  that  there  cannot  be  fuch  sin  ufe  byimplica- 
(160 ;  yet  this  i)  2I  good  ufe  to  commence  after  his  deaths 
at  i  new  fpringtng  ufe. 

ObjeiJ.  This  covenant  (hall  operate  by  way  of  contraQ^; 

RfJ^.  It  may  do  fo  in  a  fubjeft  proper  for  it ;  but  here 
the  Und  is  bound  by  it.  As  to  the  cafe  of  Dyer  55.  a.  it  is 
hot  a  covenant  to  (land  fetfed  ;  for  if  it  had  been  fo,  an  ufe 
woQid  have  arifen.  a  ML  788.  pL  i.  Buckler  verfus  Si- 
fthmdri  And  here  the  covenant  would  be  void  if  it  did  not 
raife  a  ufe;  and  fpringing  lifes  ft-equently  happen  upon  a 
contineenr.     1  Co.  155.^. 

•  Hak  chief  juftice.  If  a  man  covenant  to  (land  ffeifed  •  P;  2  70^ 
after  his  death,  it  will  raife  a  ufe  to  commence  after  his  '^ 
death,  as  well  as  during  his  life ;  for  though  the  heir  is  not 
bou£id  where  the  anceflor  is  not  bound,  yet  land  may  be 
chained  in  the  hands  of  the  heir  by  the  anceilor,  artd  a  ufe 
doth  charge  the  Und ;  but  there  may  be  improper  words  td 
charge  the  land,  as  the  cafe  of  ff;  7.  and  Dyer  55.  is. 

If  H.  covenants  to  (land  feifed  after  his  death  to  the  ufe 

of  7«  D'  ^*  ^"^^  ^^*  ^^^  ^'*l  '^*^  death.     Pjget^s  cafe  comes 

lK>t  home  to  this  cafe,  becaufc  there  was  only  an  eftate  fo^ 

Vie  drawn  out^  and  no  contingent  ufe.     Here  are  claufes  in 

tikdeedi  which  (hew  that  it  was  never  intended  that  there 

flVMiU  be  an  immediate  eftate  upon  the  heir:    Adjournatur. 

Winmngton  for  the  plaintiflF.     Here  arc  three  points,   i.  If 

Iwc  be  a  contingent  ufe  raifed  ?  And  I  hold  there  is  not i 

2.  Whether  any  cftate  arifes  to  the  covenantor  by  impiica* 

tion?  And  I  hold  there  duth  not.     3.  Whether  the  ilTue  by 

*he  fecood  venter  (hall  not  take  by  purchafe  ?  And  I  hold  he 

M 

li  A  future  utc  may  be  raifed  upon  a  contingent.  Phwd, 
30».  SheringtoH  verfus  Pieda/y  £!?  in  future.  2.  Here  is  no 
*ft»te-tair  vefted  in  the  covenantor,  becaufe  no  intent  of 
^i^liarties  (o  to  have  it ;  but  by  implication  he  hath  an  ef<^ 
^  for  his  life.  The  covenantor  is  in  of  his  ancient  feifift 
'iB  the. ufe  arife,  and  not  as  in  cafe  where  a  ufe  arifes  by 
'ctnfitnitntiQfi  of  polTefllon  ;  and  here  is  a  new  ufe  raifed, 
•'d  therefore  Michael  could  not  be  in  of  an  eftate-tail  exe- 
^^'^^  3.  "Ralph  (hall  not  take  as  a  purchafor,  for  here  is 
*  ddcrtption  of  the  perfon,  rather  than  a  limitation  of  the 
•lUte. 

A»fefer/  for  the  dcfendanf.     Ralph  here  (hall  take  quafi 
ydilceitfi «  Adjournatur.    And  judgment  given  for  the  dc- 

"^idaiit*  ^ 

-*.        .  P  Bradley 


"Amendment. 


*P.    231. 

In  a  Scire  fac, 
upon  a  judg- 
roeot  this  pica 
was  adjudged 
naoeht  inB.  R. 

by  Giyn  di. 
juft. 


Error. 

I  Veal.  151. 

J  Kcb.  259. 
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Bradley  verfus  Hutchinfon,  Execuiori 

A  SCIRE  FACIAS  upon  a  judgment  in  <kbt.  The 
defendant  pleads  pleinment  Adminijlre  generally  ;  ind 
the  plaintiff  deroars  fpecinlly  for  that  caufe. 

And  Joms  folicitor  general  moved  to  amend  the  ptcH^ 
b^caufe  the  defendant  ought  to  have  pleaded  fpecially. 

•  Hak  chief  juftice.  'llic  judgment  binds  the  goods* 
and  therefore  it  Hiall  ht  prefumcd  that  the  fame  were  righu 
fully  adminiflered- 

Ttuifilftt  juftice.  It  hath  been  a.ljudged  a  gxKxl  plea  > 
but  let  the  ptea  be  amended^  if  the  defendant  will. 

Okeovtf  ver/ks  Ovcrbtiry*     Errcr^  Pine  in  C.  B. 

IN  a  writ  of  error  to  rcveife  a  finfe,  infancy  is  afligneif 
for  error,  artd  ia  Snre  facial  iffiics  to  Overburjf  rcr-ic» 
hant  aud-conufec,  who  pleads  In  mtlh  eft  ertidwn. 

Hah  chief  juftice.  When  error  in  faft  is  wtll  afligned 
for  error,  \n  fiuih  'eft  erratum  amouhts  to  a  confeflion  of  the 
hdi\  as  if  irfincy  be  aftigned,  the  plaintiff  cannot  plead 
ih  fttil/o  eft  erratum^  becaule  by  it  he  confeffeth  the  infancy, 
but  he  ought  to  take  iffi^e;  but  if  the  farty  afllgnforerrufV 
that  the  court  did  not  fit,  or  that  the  defendnnt  did  not4ip^- 
pear,  which  aftfignmcnts  are  of  matters  of  fad,  but  rth 
y:€i\  made,  there  In  fmih  eft  erratum  amounts  tcr  a  it'^ 
hiurrcr. 

Captain  Waters  being  a  captain  in  the  foot  guards,  ana 
hisfcrjeaitt  refcued  ont  of  his  foldrers  of  bb company  from 
the  turtody  of  rhe  fherfffs  of  tjmdon,  and  for  that  offence 
an  information  was  ethibhed  ngainft  themv  and  they  caftia 
int^  court  and  confefled  the  faS ;  and  upon  that  confiefiofi 
judgment  was  given  ^gainft  them;  and  the  captain  was 
fkteA  loot,  and  the  ferjeant  50/.  and  impriforoeitt  iwarAci 
againft  tlfem  unril  payflhierit  of  the  fanre: 


STotdb, 


Southam  ver/us  Allen,  for  tPcrds. 

THE  plaintiff  is  a  keeper  of  livery  ftables  and  aA 
inn  at  the  Beifavage;  and  the  defendant  haid  other 
flables  for  the  fame  purpofe,  in  the  fame  yard.     A  fif9|igef 
'  comes  with  a  waggon  into  the  yard.«  and  demands  of  the 

defendant. 
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^kndint,  which  is  Bejfafoage-Im  ?  the  defendant  f-epIJed, 
77S//  is  Belfavage-Ien,  deal  not  wiih  the  plaintiffs  for  he  ;> 
fcnrfr^  iwi/  fkere  is  neither  entertainment  for  man  or  horfe;  and 
after  verdid  (or  HieplaimifF^  and  grear  damagsfi  judgment 
iris  giTen  for  the  {slaintiff  after  mbch  debate. 

*  Bakei-  verfus  Bulftrdde.  ♦  j^^  232. 

DEBT  upon  an  obligation,  ijpon  condition  that  the  Condition. 
defendint  (hall  Well  and  fufTiciently  execute,  to  the  *  ^^^^-  39. 
/lutsfaSion  of  the  plalBtiflF's  coimfcl,  a  rdeale  within  feven  l'^^  j- 
idays  after  4  decree  of  a  moiety  of  jhe  n^oriey  decreed,  i  Vent.  155. 
The  defendant  pleads,  that  tlie  plaintiff  did  not  tender  any  '  ^^'  '®^ 
relcafe.     The  plaintiff  demurs.  ^-  ^  '  *'^ 

Hair  thief  judice.  If  advice  had  been  neceflary^  th^n 
ihe  plaintiff  nauft  have  done  the  6rft  ad,  but  how  it  is  at 
ibe  peril  ^f  the  defendant,  that  the  releafe  be  to  the  fatis* 
fadion  of  die  plaintiff's  counfel  ^  and  judgment  was  given 
for  the  plaintiff. 

^fidtawi  vetfui  Wame;     Replevin: 

FOR  taking  of  a  fail  of  a  fhip;  tlfe  defendant  avows  Cq^j^^ 
the  taking,  for  that  he  isfetftd  of  the  msnor  of  PdiJ'  a  Danv.  Ab. 
fif^  within  which  ther*  is  a  comnion  key,  extending  from  ^*-^'  P*  ^* 
fuchafhce  to  fuch  a  place,  for  the  wdading  of  fak,  and  J  Mod.^io^. 
ibtl  be  and  all  thofe,  ^c,  have  ufed  to  repair  the  faid  key,  3  Keb.x^y, 
«ikI  bave  kept  a  bofbet  for  meaftrring  of  fait,  and  that  they  *75- 
*W«  hi4  <rf  every  ftip  arriving  there^  laden  with  faU,  one 
^flxl  xf  fait ;  tind  that  the  plaintiff  had  a-  (hip  arrived  at 
the  fcfjr  laden  with  Mi ;  and  becaofe  a  bulhel  of  fait  was 
'WtfliiJ  according  to  tbe  prefcription,  he  avovirs  the  tikrn^ 
^  Ac  faid  fail.     Ttie  plaintiff  pleads  in  bar  of  this  avowry; 
*|wt  the  ritcr  upoti  which  this  key  is  pretended,  is  a  gre^ft 
"'•t  of  ten  miles  breadth,  and  that  the  key  extends  bat 
^  tfnile,  and  ibat  tbe  (hip  arrived  feven  miles  ditUnt^ 
^Hf%  he,  that  the  faid  (hip  did  arrive  at  the  key  within 
^he  bid  niaoer;     The  defendant  demurred. 

Metcfm  for  the  a^ want.  i.  Whether  this'  be  a  gootl 
P^^^Mption  without  keepirrg  a  buAiel,  or  repairing  the  keyt? 
••jJitfeems  it  is.  ai  H.  7.  16-  Br.  t^refcriptim  92.  jf 
**^  t*0.  Dyer  352.  'b.  And  the  not  coming  up  to  the 
*y  Rulm  notbtng  ag^inff  rhe  avowant,  becaufe  he  can 
**eup  if  he  pleafe.  €0.  2  Infl.  22a.  Murage,  Rolh  Pre* 
f^H^  263.  for  Duhlinp  Tranage,  i  LfCOn.  231. 

P  a  Ohjeff, 
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Qbje^,     *Tis  out  of  the  manors 

Rfffii     He  may  claim  fucli  a  privilege  m  another  manor.v 
*   P.  233.       •  ^.  The  taking  of  the  fail  is  lawful,  becaufe,  i.  Though 
.   it  Is  not  the  goods  of  him  who  ought  to  pay  the  duty  ;  yet 
it  is  well  enough,  for  that  is  not  ncceffary.     Pafch.  21  Can 
2.  TVflc/i  verfus  BelL     i  Roll.  666.  j1gardvtT(us  Lijle. 

Courtney  contra^  for  the  plainhfF.  It  is  no  good  prefcrip^ 
tion,  becaufe  it  hath  no  good  foundation  nor  meritorious  con- 
fidcration.  For  i.  Reparation  of  the  key  extends  only  to 
flirps  lying  at  the  fame  to  lade  and  unlade ;  aind  the  lteepirf{|; 
of  a  buftict  is  r.o  caufe,  no  more  than  the  cafe  of  aulnage^ 
i  H.  4.  14.  Dyrr  117.  2.  This  is  a  duly  from  the  mer- 
chant, not  from  the  (hip.  3.  The  fail  is  an  unreafonabie 
diftrefs,  becaufe  it  difables  the  whole  (hip. 

Hale  chief  juftice.  This  prefcription  is  only  for  a  wharf, 
not  for  a  port,  and  here  ought  to  be  reafonable  recompence 
for  the  pfefcriplion.  For  Mu^na  Chdrfa  fiiys,  Onmes^  Mer- 
catores  pcregrtnof^  ISc.  without  unreafonabie  toll  \  and  he 
\Vho  hath  a  port  ought  to  find  and  provide  vo^cights  and 
meafures,  and  other  ihingt.  And  in  this  cafe  the  avowant 
may  as  well  prefcribe  to  the  confines  of  France^  and  there- 
fore it  is  not  a  good  prefcription  ;  as  the  cafe  of  the  Belmair 
ti  Litchfield^  More;  And  i:  :s  not  faid  what  fait  was  in  the 
fh'xpt  and  there  may  not  be  above  two  buihets ;  and  there 
fore  judgment  was  given  for  the  plaintiff. 

.  Taylor  verfus  Holmes*     Errcr  in  Northampton. 

Aaioos.  A  SSUMPSIT  and  Trover  in  one  declaration.      Tl 


A 


*  Lev.  lof.       jr\  defendant  pleads  as  to  the  Ajfumpftt^  Non  AJfumpJi  ^ 

i^\^s^'     and  as  to  the  Trover,  Nan  Gulp,     the 'jury  find,  as  lo'tV- 

3^»>  333'        4Jf^fnpfit  for  the  plaintiff;  and  as  to  the  Trover  for  the  d.  - 

fcndanr,  and  the  joining  of  thefe  two  adions  in  one  deoV 

ration  is  adigned  for  errors  and  adjourned;  but  it  fcenra^ 

not  to  be  gbod. 

>        Lomax  verfus  Armourer.     Error  in  Newcaftlc- 


F.rror.  T^OWER  in  Neivcajlle  by  plaint  there.     And  the  e 

3  Dinv.  Abr.  -L/  affigned    is.  That  freehold   is  not  pleadable  witf**''* 

?  Lev.  98,  original  writ.  Brit.  128.  b.  F.  N.  B.  77.  b.  Co.  Inji.  a.  «S3, 

la^  "Sir.    Intr.  429.  3  Cr.  loi.  Marjhal  verfus  Hobs,  ms     '^ 

Ixfl  421.  *      aSions  differ,  lor  a  fine  is  an  amicable  fuit,  tf  conf.  3  Gr^- 
*  P,  234.  J 1 4f  11^.  Owen  g^.     Et  adjournatur. 
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Bellrw  and  Norman^    Frenchmen,  were   condemned  for  Trcifon. 
xrlipping,  and  judgment  given  by  the  fccond  judge,  only  to  *  ^n\^i'  ^ 
be  drawn  and  haoged,  contra  al  Coie,     But  by  all  the  juf-  3Kcb:i'7k' 
iices,  liis  offence  of  clipping  is  made  treafon  by  the  ftarute  ^'^-  3  '»^-  *7» 
of  3  rirj.  cap.  6.  and  is  of  the  fame  nature  with  coining, 
the  p,uni(hment  and  judgment  whereof  is  only  drawing  and 
liangingf  becaufe  To  the  judgment  was  at  the  common  law;  i  c:r.  385. 
;»nd  the  flatute  of  25  E.  3.  cap.  2.  which  declares  what  ^"^'"**^*  '^^^• 
fliall  be  tre^tfon,  doth  not  appoint  the  judgment;  and  by 
the  common  law  the  judgment  for  coining  wa3  drawing  and 
lianging  for  a  man,  and  burning  for  a  woman.     Fkta,  /.  i. 
/v^.  92.  Fide  Dyer  230.  b,  pi,  55. 


Term* 
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*  i  ■       «     •  -'  *  ■  « 

Sir  Mdtlhew  Hale^  Chief  Jufticc. 

Sir  Thomas  Tvoijden^  "I 

Sir  liichard  Rainsford^  and    Mufticcs, 

Sir  /^/7/;i?«  mid,  '       J  ' 


Dunkin  v^rfus  Frances  Mun  fVidow^  Admnijiratrii^. 
wUb  the  ff^tl  annexed  of  Quarlcs  Brown  dt{rm^ 

the  Minority  of  Margaret  Brown.      * 

<       •   . 

acvife.'  1 1  ^H E  cafe  was,  ihat  in  1663.  §u arks  Brown  made  hif 

X  will  in  writing,  and  made  Michael  Ditnkin^  the  pUin- 
tifiF's  father,  and  three  others  his  executors,  in  truft  foe 
Margaret^  and  died.  1667.  adniinidrarion,  wirh  the  will 
annexed,  was  granted  to  the  faid  Michael  Dunkin  ththihtr. 
In  OiHohcr  16^^,  Michael  Dunkin  the  father  makes  his  will, 
and  the  plaintiff  his  executor,  and  dies  ;  the  defendant 
takes  out  adminiftration  of  ^tjarles  Browns  eHate  for  the 
lile  of  Margaret^  and  puts  in  a  caveat  againft  the  now 
plaintiff's  proving  his  father's  will,  and  prays  that  the  faid 
will  may  riot  be  proved  till  a  commilTipn  of  appraifement 
|iath  iffued  out,  to  appraife  the  goods  of  Michael  Dunkin 
deceafed,  and  a  commifllon  of  infpeSion  to  view  the  books, 

•  papers  and  writings  of  the  fuid  deceafed,  and  had  them. 
The  plaintiff  appeals  to  the  ddcgalts,  where  Mun  put  lil 
her  allegations. 

And  the  plaintiff  moved  by  fir  Francis  Winnington  for  a 
Mandamus  to  be  dircQed  to  the  judge  of  the  prercgattve 
court  to  command  him  to  proceed  in  proving  the  will;  and 
?llcc'ged  F.  N-  B,  63.  de  cautione  ddmittenda^  and  the  cafe  o( 
the  Chrifms^  and  GoWs  cafe,  1652.  and  the  rather,  <w 
that  the  will  is  not  controverted,  but  the  probate  flopped 
for  a  collateral  caufc ;  and  the  Mandamus  w^iS  granted  by 

*  P.    2^6.  ^^^  ^^^^c  *  judges,  abferte  Hale.     Nota;  The  fuggeftiofl 

'    ■      '  for  the  Mandamus  was  brought  i|)to  court,  and  read  befor^ 

thi 


I 


« 


T^rin.  Mjch,  z6  Gar.  2.  j^  R. 

:  Mandamus  graotrd.  •  Fid.  F.  N.  B,  200.  a.  Ex  gravf 
^j^la  IQ  inforcQ  the  mayor  o^  Oxford  10  prove  a  will. 
iiid.  a.  A  writ  lies  to  tbe  ordinary. 

Beniba  v^fiis  Hocifox). 

Pa&h.  26  Gar,  a.  A/r.  HiU.  25  &c  %€  Gar.  2* 

Rot.  696. 

A     Tenant  for  Hfe,  the  remainder  to  the  ufe  of  5.  in  Rcmiia^cr. 
«  tail,  remainder  to  C  in  tail,  remainder  to  the  heirs  '  J^^  *^- 
of  the  defendant.     Provided   that  wf.  (hall  have  power  tOjKcb.iT!?, 
make  leafes  for  years  in  poflTeflion,  reverfion  or  contingency.  187,  as*- 
A*  makes  a  leafeTor  years,  to  commence  after  the  death  of 
B.  without  iffue. 

By  l^ale  chief  juftice,  B.  may  bar  this  leafe  by  a  common 
recovery,  although  this  arife  precedent  to  the  eftate-tail, 
becapfe  jt  is  in  continuance  of  the  eftate  of  J^. 

Williams  verfus  Fry, 
Mich.  ?2  Car.  2.  Rot.  392.  B.  R. 

T?JECTMENT  for  Ne^Mport  hpyfe  of  the  dsmife  of  Condition; 
JCi  Gevrge  Porfer.     Ppon   N^n  culp.  ^    fpeci;il    verdia.  *J^^°^-  ^^'• 
^^tu\  of  Newport  was  feifed  in  fee,  and  had  iflue  three  30!  p.  a^. 
few  jet  living,  and  two  daughter?,  4nne  and  ynhel\  Ifabel  ^^^''''^^' 
mSlM  the  carl  of  Bankury,  by  whom  /he  had  ili\ie  Anne,  \  ^^^^  f^^ 
nov  defendant ;  the  other  firter  Af*ne  >V'as  married  to  Thomat  %  Kcb.  756, 
fiw<rf  by  whom  (he  had  iffue  George  Porter^  the  l^ffor  oi  1^1^  ^'4,  Wj- 
^he  pUintiff.  8  F^^.  i8  Gar.  a.  the  earl  of  Ne%i;jl^or^  made  ^  ^"'^'  *^' 
^^  will  in  writing,  a^d  devifed  the  houife  to  his  wiie  for  her 
*^^9  KOiainder  to  the  defendant  ^^ne  and  tli^  jhelrs  of  her 
-P^dTf  uader  this  condition  (on  which  the  cafe .dc|H:nds)Wz, 

Provided  always  and  uJ>on  condition^  that  if  my  faid  grand-^ 
fi'ld  do  marry  without  the  conjent  of  my  faid  wife^  CharfeS 
^vlof  W4rwick,  and  Ji.dvvard  ea^l  of  Manchcll.tr.  and  the 
J^^part  of  them  ;  and  in  cafe  the  faid  lady  Anne  Knowlcs 
^  sr  Jbail  tnarry  witJiout  the  confcnt  cf  the  mnjcr  pari  of  my 

fiidtruflees,  or  Jball  happen  to  depart  this  life  without  iffu^  *  p.    2  j?. 
^  her  body 9  then  I  will  and  bequeath  the  faid  premilfes  unto 
*l  pandcfuld  George  Rortcr,  fon  of  my  faid  deceased  dough- 
^fr  kdf  Anne,  kte  wife  of  Thomas  Porter,  and  his  hcirf 
fir  ever. 

«>  Aj.  1667.  Anne  marries  Chriflopher  Fry  without  the 

confcnt 
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(Confent  of  the  countefs  of  Newport^  earl  of  JVarwiek^  tnd 
earl  of  Manchejler^  and  the  faid  Anne  had  not  then  notice  of 
the  will  of  the  faid  earl  of  Newport^  and  then  Ihe  was  but 
of  the  age  of  fourteen  years. 

Rcfohcd  1.  It  is  a  limitation,  and  not  a  condition.;  tho* 
the  words  are  the  exprefs  words  of  a  condition,  yet  they 
mud  always  be  conformable  to  the  intention  of  the  parties, 
Dyer  317.  pi  5.  3  Co.  21.  3  Cr.  833.  2.  591.  3.  376, 
2  Leon,  31.  Owen  8.  Roll,  Abr,  41 1.  By  which  cafes  it 
appears  that  words  of  condition  in  a  will  (hall  enure  as  a 
limitation  ;  and  though  in  Af.  PortingtorCs  cafe  \o  Co.  it  it 
faid  otherwife,  yet  that  is  but  an  accumulative  reafoni 
which  was  not  neceflary. 

Refoh.  2.  Notice  of  the  condition  was  not  neceflary : 
1.  None  is  appointed  by  the  devifor  to  give  notice.  2. -No 
body  is  concerned  ^o  give  notice,  the  heirs  and  executors 
have  nothing  to  do  therewith.  3.  All  patties  had  equal 
means  of  corning  to  notice;  and  if  notice  be  requifite  it 
might  be  a  means  to  avoid  the  will  of  the  devifor.  2  Cr^ 
119.  I.  575.  4  Co.  82.  5.  no.  I  Co.  391.  4.  It  is  a 
thing  which  concerns  his  own  intereft,  which  is  the  true 
^  reafon  of  Ux  Andrew  Corbet\  cafe.  5.  It  w^  not  impoiiible 
for  the  defendant  to  have  inquired  and  informed  herfelf ;  and 
if  Hie  remarns  ignorant  and  not  informed,  it  is  her  pw{i 
folly.     1  Roll.  Abr.  463.     Hob.  68. 

As  to  Frands\  cafe,  8  Co.  92.  there  the  party  had  other 
means  to  claim  hefidcs  the  wilT,  and  (hould  not  need  to  take 
^  police  of  the  will.     But   in  our  cafe  the  will  is  the  only 

way  to  claim  the  eftate,  and  therefore  the  defendant  ought 
to  take  notice  thereof.  As  to  the  cafe  2  Cr.  144.  Mob'neuXf 
It  lies  there  properly  in  the  conufance  of  the  younger  fon^ 
that  the  legacies  |be  paid  or  not,  l^c.  and  difFcrs  from  this 
principal  cafe.  And  fo  judgment  was  given  by  the  whol^ 
court  (abfente  Morton)  tor  the  plaintiff.  Finch  attorney 
gen^ij-al,  Jones  king's  counfel  for  the  plaintiff.  North  foli^ 
citor,  and  Winnington  for  the  deftndant. 

?  p.    238.      *  Memorandum y    Quod  dpcimo  fexto  die  O^obrii  annc; 
.  Regni   Regis  Caroli  Secundi   29.  Annoque  Doniini  1677. 

rccepi  Breve  Domini  Regis,  quod  fequitur  in  hsc  verbal 
Carohts  lecundps,  Dei  %tnx\^^  Anglia^  Scoti^^  Frtmcim  tt 
Hibernia  R^ x,  Fidei  df  fenfor,  l^c.  Diledo  fir  fideli  noflfO 
Thoma  Raymond  Armigero  falutem.  Quia  de  adviikmeolO 
Confilii  noflri  ordinavrmus  vos  ad  (latum  &:  gradum  Servi* 
entis  bd  legem  a  die  ^aiifli  M/r^J^//V  prox.  futur.^in  tfCS 
fepiimanus  fufcipiend.     Vobis  mandamus  firmiter  jpjungeod 

qood 
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4|Uod  vos  ad  (latum  St  gradum  prxdid.  in  forma  prnedldft 
fufcipiend'  ordinetis  dc  praeparetis,  &  hoc  Tub  poena  millo 
librarum  nuliatenus  omittatis.  Telle  meipfo  apud  IVefttn, 
tcrtio  die  Julii  Anno  Regnt  nollri  vicefimo  mono. 

Sur  le  Label  fic  infcribitur,  Dile^o  &  fideli  noftro  Tkoma 
RMjmond  hwM^TO  ad  ftaium  &  gradum  Servien'  ad  legem 
fufctpiend'  Kec.  tree  Michaelis.     Barker, 

lo  this  call  .were  thirteen  ferjeants,  (viz.)  of  Gray*s  Iwif 
Thomas  HoUy  IVilUam  Gregory y  Richard  Wefton,  fir  Robert 
BaUociy  My  felf  and  fir  Thomas  Stringer.  Of  the  Innef' 
Temple,  fir  William  Dolbin  recorder  of  London^  Richard  Bb/- 
hway^  Thomas  Street  and  John  Simffon.  Of  the  Middle 
Temple,  Thomas  Rawlins.  Ot  Lincoln's  Inn,  Thomas  Strode 
pnd  fir  John  Shazu,  The  infi^ription  of  the  rings.  Gratia 
JHegis,  non  operibus  Legis. 


*  Term.  Pafch.  26  Car.  2.  B.  R.  ♦  p.  jog, 


Wiglbn  verfus  Garret.     Ejeilment. 

THE  earl  oi  Leicejler  21  £//z.  makes  a  fettlement  upon  Power, 
himfelf  for  life,  the  remainder  to  his  iffues,  the  re-  *  '•<^^-  U9- 
mainder  to  others,  with  power  of  revocation,  by  indenture  '  kcC.  366 
fubfcribed  and  fealed  by  himfelf,  and  to  limit  new  ufes.  4^9*  sio. 
The  7,6th  of  Eliz.  he  covenants  to  levy  a  fine  to  other  53^»  57*- 
tifes,  and  four  years  after  levies  a  fine  accordingly.     And  if 
this  indenture  and  fine  make  a  revocation  of  the  ufes  in  the 
firft  deed  was  the  queflion.     Refolved  that  it  is  a  revoca- 
tion, becaufe  that  the  deed  and  the  fine  are  but  one  convey- 
ance, and  a  cafe  was  cited  in  Mich.  26  Car.  i.  C.  B.  Rot. 
1442.  Ingram  verfus  Parker.     Sir  William  Catejby  makes  a 
conveyance  to  the  ufe  of  himfelf  for  life,  the  remainder  to 
Robert  his  fon  in  tail,  with  a  provifo  for  him,  or  his  fon, 
by  deed  under  hand  and  feal  to  revoke.     Sir  William  dies, 
Robertf  the  fon,  by  bargain  and  falc  fells  for  1000/.     But 
the  deed  was  not  imolled,  and  after  a  fine  was  receivedi 
^nd  held  by  three  juftices  that  the  fine  was  an  extinguifh- 
mcst  of  the  power : 

Bui 
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But  Hale  chief  juftice  doubted  of*  the  ctfe  to  b«  ItWi 
And  he  cited  dame  HaJling/&  c^Ce,  which  was  tenant  for 
life  with  a  remainder  over^  with  a  power  to  make  a  join- 
ture. And  the  tenaet  for  llfp  covenants  to  (land  feifcd  tp 
the  ufe  of  his  wife,  for  her  life,  for  her  jointure.  Rer 
folved  a  good  execution  of  the  power.  In  covenant  by  in* 
denture  that  when  J.  S,  pays  lo/.  he  (hail  have  his  Ufld,  19 
a  revocation.    Judgment  was  given  for  the  plaintiff. 


•  P,  240.  *  RUley  verfus  Dame  Baltjn^ais,    EjeSment  in  thi 

Exchequer. 

Dcvifc.  T^HE  cafe  was,  'templs  and  two  others  were  fenants  in 

Ii8*p  8^^  common  of  the  manor  of  Burton  Dojfet  in  the  county 

of  TVarwick  in  fee.  Temple  makes  his  will  in  writing  of 
his  third  part,  and  after  by  indenture  and  fine  partition  iii 
made  betwixt  the  tenants  in  commofi ;  and  if  this  partitioq 
be  a  revocation  of  this  will  was  the  queftion.  And  it 
feemed  to  all  the  barons,  viz.  Montague,  Littleton^  T^har* 
land  and  Bertie^  that  it  is  not  any  revocation :  But  judg- 
ment was  not  given,  becaufe  the  plaintiff  obtained  Icav^  lo 
difcontinue  his  action. 


Term. 


t  Term.  Mich.  28  Car.  a.  ♦  P.  241^ 

la  the  Exchequer. 


Ittomey  General  v^rfus  Sir  Edward  Farmer. 

By  EngUJb  Bill. 

£  cafe  was  ftKh,  The  kiog  feifcd  in  fee  of  the  ma-  pnuit. 

v  of  Balh^k  10  the  county  of  Lificakt  grants  it  with  ^  ^v*  >7!t'! 

pmtewmcesy  and  alfo  Omnia  fidndum,  foium,  arnuu^ 

mmrejc^s  iS  omn^  alias  terrat^   yus  m$do  inimd^U*. 

',  fy  fuf  fuerint  imp^Jierum  reatp^nU  ^  mari,  with 

AJhmtt  die  fBiffecita),  bfr.    The  lands  in  que flioa 

ni|tr  the  fait  water  at  the  time  of  midcing  the  patent, 

ft  fince  recovered  fiom  the  fea.     And  the  fole  qiief^ 

u.  If  tbefe  lands  improvec|  and  recovered  from  the 

i  bf  the  faid  grant  ? 

for  the  king.     They  do  not  pafs ;  i.  Let  us  con* 

irhat  (ball  pafs  if  it  were  the  grant  of  a  common 

I  How  this  differs  being  now  in  the  cafe  of  t^^ 

»  The  nature  of  the  thing  granted. 

words  are.  All  the  lands  contigucus  and  adjoining 
im  what  fignification  thefe  words  (hall  have;  for 
tie  lands  pafs^  ^c,  it  will  extend  to  Denmark, 
if  this  cafe  be  confidered  as  the  cafe  of  the  king« 
grant  of  the  king  ought  to  comprehend  certainty : 
irefore  his  grant  of  demefnes  doth  not  comprehend 
Us,  although  it  be  otherwise  in  cafe  of  a  commoq 

f  This  grant  is  of  part  of  the  fc^,  which  being  par- 
the  prerogativey  ought  to  he  exprefly  named  ;  and 
is  the  foil  of  the  king,  Selden*s  Mare  Clqufum  223^ 
refers  to  a  proclamation  of  the  king  7  Jac,  men- 
in  Lex  Mercdtcria  135. 

pA.  Here  is  a  particular  grant,  and  certain  words^ 
ly  are  ^andocunqug  in  pojlertm  ruHffral  /mrini  fef 
Umem  maris. 
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*  Refp.  It  IS  only  a  poflibility,  and  therefore  void ;  ts 

the  king  grants  land  when  it  (hall  efcheat,  it  is  a  void  gra« 
?  F.  242.  2.  If  *  it  (hall  be  a  good  gram,  it  (hall  be  of  a  freehold 
commence  in  futurOf  which  the  law  permits  not. 

Wallop  for  the  defendant.  It  is  inquirable^  i.  if  1 
thing  here  be  grantable  by  the  king.  2.  If  here  be  (\m 
cient  words  to  pafs  it. 

As  to  the  ijl^  Here  is  a  capacity  in  the  king,  becaufe 
is  abfolute  lord  of  the  Briti(h  feas,  as  appears  by  Set^l^ 
Mare  Claufumf  he  may  grant  part  of  his  marine  patrim^ 
as  well  as  his  lands.  2.  Here  is  a  perfoii  capable  to  tail 
fubjeds  are  capable  of  a  property  in  the  Tea.  SeldetCs  ltd 
Claufum,  lib.  I.  cap.  1$*  pag.  6o.  De  jure  Belli. 

As  to  the  2d,  Here  are  words  fufficient  to  pafs  tbefe  lai 
True  it  is,  that  franchifes  or  other  things  of  prerogative 
not  pafs  without  plain  words ;  therefore  a  grant  of  £ 
felonum,  Cffr.  will  not  pafs  the  goods  of  one  that  fta 
mute  and  will  not  plead.  Mich.  8  H.  4.  2.  pL  2.  So 
grant  of  the  amerciaments  of  his  tenants  doth  not  ] 
amerciaments  of  them  by  the  king  as  commiflioners 
fewers.  2  Buljir.  235.  The  king  againft  the  earl  oi  Ejc^, 
But  here  the  grant  is  not  of  a  thing  which  is  part  of 
prerogative;  for  the  foil  of  the  fea  is  in  the  king  as  pari 
his  inheritance,  and  not  as  a  thing  of  prerogative,  2  Zm 
158.  By  Wcimfly.     It  was  adjourned. 


Tcrrn.  Mich.  29  Caf.  2.   C.  R.         f  P.  243. 

Sir  Francis  Norths  Chief  Jufticc* 

Sir  /t^fcr/  Atkins^  -j 

Sir  ffarf  <&  U^yndbant^  >  Jufficcs* 

Sir  WtOiam  Scrogs^  J 


Serjeant  Barbe  W  ©/i&^rj^  Executors  of  John  Pyn- 
fcnt,   ii/^  Protbonotary  of  this  coUrt^    Plaintiffs, 
,  v^»^  Joihua  Burton  Gent.  Defendant 4 

IN  Affumpftt^   the  plaintiff  declares  that  the   defendant  Aifumt^^t. 
18  Aug.  1668.  was  indebted  to  the  faid  >^  PynfenX  in  ^.^^fi^^^** 
hit  life-time  in  60/.  pro  pecumis  ipjius  Johannis  Pynfent  «-  ante  198.' 
dim  johantti  Pynfent  in  vita  fua  debit*  pro  damnis  Clerteis  ut 
mf   Pntkmtarior*  Curia  Domini  Regis  de  Banco  hie  £ff  per 
iffum  Joihuam  ad  ufum  ipftut  Johannis  Pynfent  ante  temput 
Hhtd  hhif  a  recept^^  the  which  he  the  fame  day  and  year 
promifed  to  pay  to  the  faid  jfoin  in  his  life-time  upon  re- 
c\\]fcQ|  the  which  he  hath  not  done^  to  his  damage  of  20/* 
The  defendant  pleads  Non  Affumpjit  infra  fex  armos,     Th^ 
phrimiff  demurs ;  and  adjudged  for  the  defendant,  that  this 
debt  fcyr  damage  clere  is  within   the  (latute  of  21    Jac. 
bccanfe  it  rifes  out  of  the  adioui  and  not  grounded  on  the 
I  accord. 


Term. 


Li 
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This  Term  Juflicc  JfentTf  J  was  made  Chief  Jufticc  c 
the  King^s  Bencbj  in  the  place  of  Sir  Ricbari 
Raimford  j  Ver€  Bertie^  Baron  of  the  Exchequer 
made  Juftice  in  his  place ;  and  Francis  JSrampJloi 
Serjeant,  Baron  of  the  Exchequer. 


^hu 


Angel  ver/us  Clcypool. 

DEfiT  for  306/.  The  plaintlfF  obtains  judgment  b 
Nihil  dicit  five  years  ago ;  ihe  defendant  brings  «rixi 
in  Banco  Regis^  and  ailigns  for  error,  no  originaiy  and  upa 
a  Cerfiarari  the  Cuflas  Bfevium  Returns  no  original.  An 
after  the  4>Uinttff  procures  an  original,  and  upon  enqtHij  ii 
chancery  the  mafter  of  the  rolls  ordered  that  tlie  writ  tktm\\ 
be  fct  afidie.  And  now  ferjeant  Sdrrel  moved  tliat  the  wri 
Ihould  be  fet  a(ide  and  taken  off  tbe  file. 

North  chief  jullice.  The  order  of  the  mafter  of  the  hill 
hath  not  any  authority  here,  for  if  the  Cuftos  Brevium  lab 
it  off  the  Ete  he  forfeits  his  office. 


•  P,  245,  *  Term.  Mich.  30  Car.  2.  C.  B. 


Brooks  verfus  Hague.  ^AJfumpftti 

tare.  nPHE  plaintiff  counts  fpecially  as  attorney,  for  feveta 

3Mk.  19.        ^    fees  and  fums  of  money  by  Mm  expended  in  feveril 

3  Jac  cap.  7.   f„2^3  f^f  1)^^  teftator  of  the  defendant,  and  that  he  demaodd 

them,  and  neither  the  teftator  nor  the  defendant  luuffwd 

them.    The  defendant  pleads  the  flatute  of  3  Jac.  e^  7i 

ami 
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kvA  thAt  the  phintiiF  had  not  given  to  the  teftatoo  nt^r  to 
the  defbftdanT  hilAfelf  before  the  writ  brought,  any  bill  oF 
thurg^t  tccorimg  to  the  ftaiute.  Vpoti  this  the  plaintiff 
demurs;  and  adjudged  for  the  defendaat,  that  il.  is  m  good 
pfei. 
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iLangley  K:e?fiis  Chutc;    Prohihition. 

^JB  E  platntiflF  fuggefts  that  there  is  a  ciiftom  time  Prdhfeitin. 
*•  whereof,  £tfr.  within  the  parilh  of  Streth^m  in  thfe 
'wisly  «f  Sutrty^  that  the  churchwardens  with  the  major 
^  of  the  parifliioilers  may  order  the  feats  in  the  churchy 
kslihc churchwardens  are  to  fee  to  the  repairs  of  them; 
^  that  the  tiefendatK  libelled  in  ihe  eccleftadical  court 
F  the  fofc  tffageof  «  pew  in  the  'fame  church,  and  fet 
l^h  ill  his  libel,  ^Hat  ene  BoMk  r6ii.  b^ing  feifed  df  the 
^  within  the  .parifh*  built  an  houfe  upon  i^,  and  'after  in 
tlie  jmr  1637;  ^  his  own  coft  built  the  faid  pew  in  the 
^btirth  for  himielf  and  his  family)  and  (old  the  houfe  and 
p^v  to  the  defendant  Ckuie  and  brs  heirSf  and  by  fentence 
1"  the  eodefiafl teal  court  the  ordinary  annexed  the  faid  pew 
tothe  &id  houfe,  and  that  the  defendant  and  his  heirs  en- 
Pi^  it.  And  that  the  churchwardens  would  have  placed 
^'icplMntiff  thete,  and  the  tiefendant  libelled  againft  the 
^kiiwiff  in  the  ecckfiaftical  court;  Now  the  plaintiff  prays 
•probibiticHi,  rind  alledges  2  Roll.  24.  Brabin  verfos  I'redi'^ 
"•«»  Poph,  140. 

^ftnri  thief  .juftice.  A  prohibition  (hall  not  be  grantcdi 
■^^e  the  ordinary /hath  jurifdidion,  and  tlie  churchwar- 
*^cimnot  juftlc  out  his  at^thority,  when  the  privilege  is 
fitted  only  for  the  defendant  and  his  family  ;  becaufe  as 
1^  hifl)  iQiii  his  heirs  a  prohibition  lies,  and  if  the  plaintiff 
"J  grieved  by  the  fentence,  he  may  appeal.  And  the  office 
2^  churchwarden  is  a  kind  of  ecclefiaftical  office.  True  it 
■>  thi  parifhioners  arc  to  take  care  of  the  repairs  of  the 

churchy 
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fchurch,  as  it  appears,  Regijl.  44.  b,  but  th^  ordinary  hilii 
of  commcn  right  the  ordering  of  pews  in  the  church.  \\ 
this  fu^gcilion  (liould  hold,  the  ordinary's  jurifdidioQwouk 
be  totally  fet  afidc. 

iVyndham  and  Bertie  ju dices  accordingly  ;  bnt  Atkins  juf 
tice  contra^  That  a  prohibition  lies,  becaufe  this  cafe  dotl 
jiot  differ  from  the  cafe  of  Brabin. 

•  P*  247.  *  Baynes  verfus  Edward  Belfori. 

Jntr.  Windford  Trin.  30  Car.  2.     Rot.  1496.  OxofL 

Ptwcr.  Tp  JECTMENT'of  the  demife  of  fir  Thomas  Curfin  ba 

4^^  roner :  Upon  Not  guilty  pleaded,  the  jury  find  a  fpc 
ciai  verdict, 

That  fir  John  Curfon  being  fcifed  of  the  manor  pf  Wta- 
terburyj  of  which  the  lands  in  cjueftion  are  parcet,  by  indeo' 
ture,  Dat,  12  Sept,  16^4.  in  confideration  of  a  marriag< 
between  his  fon  Thomas^  lelTor  of  the  plaintiflF,  aiid  ESxa 
ffeth  the  daughter  of  ?F/7//tfw  Burrows^  and  1600/.  portion 
and  for  the  affeQion  he  bore  to  his  relations,  covenanted  tc 
fland  feifed  of  the  faid  premiflTes,  To  the  ufe  of  himfelf  foi 
life,  remainder  to  Broom  IVhorcwood^  William  Burrows  am 
Elues  and  their  heirs,  during  the  life  of  the  Paid  TJk 
Curfofiy  his  fon  and  heir  apparent,  remainder  to  the  firH, 
and  every  other  fon  of  Thomas  fucceffively  in  tail  male,  re- 
mainder to  yoki  Belfon  in  tail  male,  remainder  xo  Augufim 
Belfon  in  tail  fnale,  remainder  to  Edward  Bdfon,  now  de 
fendant,  in  tail  male,  with  remainders  over,  with  powei 
for  fir  John  to  make  leafes  to  any  perfons  for  one,  two  01 
three  lives,  or  for  one  and  twenty  years,  referving  the  an* 
cient  rent.  That  the  marriage  took  effed  between  the  laic 
Thomas  Curfon  :Aud  Eli tabeth  Burrows.  That  fir  yaik  11 
January  1655.  demifed  the  premiflTes  to  the  faid  Bdwan 
Belfon  for  one  and  twenty  years,  to  commence  after  tlu 
deaths  of  Jacob  and'  Meeks,  who  were  teoanti 

for  lives,  and  who  lived  feveral  years  after.  That  the  fail 
Whorewood,  Burrows  and  Elues  were  not  at  all  of  kin  to.  fii 
John  Curfon.  That  fir  John  Curfon  died  before  the  faid  Tip 
mas  Curfon  had  any  i(Tue  male  Ixirn.  That  afterwards  7Sb 
mas  had  iffue  John  Curfon,  That  John  Belfon  and  Augufim 
Belfon  are  dead  without  ifTue.  That  there  was  no  Other  C9^ 
^^ution  of  the  deed  but  fealin|;  and  delivery^ 


Term.  Hill.  30  &  3 1  Can  2.  C.  B. 

Croke  ferjeant  for  the  plaintifFi  The  quedions  upon  this 
Vcrdia  arc: 

1.  Whether  the  povftr  to  make  leafcs  being  general,  be 
good  in  this  cafe  ? 

2.  Whether  fir  Jo^n  hath  purfued  the  power  in  making 
9  Icafe  in  future  ? 

•  3.  Whether  the  ufes  limited  fafter  the  eftntcs  in  tail  *  P*    248* 
male  to  the  fons  of  fir  Tkdmai  (Jurfon)  to  jo^n  Relfm^  Au^ 
fupifu  Belfon  add  Edward  Bel/on  do  arifej  partly  upon  feal- 
ing  the  conveyance,  or  that  the  ufe  continues  in  the  covc- 
fiamor  till  after  the  deaths  of  the  fons  without  iffue  male  ? 

To  the  two  firft  points.  The  whole  court  gave  their 
opinions,  viz.  To  the  \JI,  That  the  power  to  make  leafes 
being  general,  is  void,  it  being  upon  a  covenant  to  (land 
feifed.     MUdmay^s  cafe^  i  Co.  2  Roll.  Abr.  260. 

To  the  2dy  The  power  is  not  well  executed,  the  leafe 
being  to  commence  in  futuro.  2  Roll.  Abr.  261.  Teher^ 
ten  222.  Stokham  verfns  Haivkins^  6  Co.  Fitzivi Ilium's  cafe, 
aDd  Lepar  and  Wroth^s  cafe.  Hob.  151.  Co/f's  cafe. 

As  to  the  3^^  point,  Croj^^  proceeds*  The  cafe  is  thus: 
iJ.  covenants  to  Jland  feifed  to  the  ufe  of  hi mf elf  for  life,  re* 
nuunder  to  the  ufe  of  fir  angers  and  their  heirs  ^  during  the  lifi 
1/"  Thomas  Curfon,  remainder  to  the  fons  of  Thomas  Cur- 
fen  fucceffively  in  tail  male,  remainder  to  Edward  Belfon  in 
iaiL  The  covenantor  dies  before  any  Ton  of  Thomas  is 
born,  and  afterwards  a  fon  is  born^  vfhtthtr  Edward  Belfon 
next  in  remainder  will  have  the  lands  prefently,  or  (hall  (lay 
till  all  the  iffuts  be  dead  without  ifTue  male  ?  And  I  con- 
ceive Edward  Belfon  (hall  take  immediately  after  the  death 
of  the  covenantor. 

I.  Nothing  pa(res  to  thefe  (Irangers  without  incolment, 

7  Co.  BedeFs  cafe,  1 1  Co.  Harpurh  cafe,  2  Roll.  Abr.  783* 

H.  pL  4.  and  confequently  nothing  accrues  to  the  fons  of 

Shomas.     And  when  a  grant  is  made  to  two,  and  the  one  is 

capable  to  take,  and  the  other  not,  the  edate  (hall  vefl  in 

ahe  perfon  capable  only  at  the  common  1aw«     Perk.  108.  bi 

^.  566.     Dyer  300.  b.  pi.  39.  and  309.  a.  pi.  67.     Moor 

^94.  pi.  687. 

Ohje^.    This  cafe  differs,  becaufe  it  is  in  cafe  of  an  ufe 
l>y  covenant  to  (land  feifed. 

RefP'  There  is  no  difference,  6  Co.  Fitzwilliam^s  cafc^ 
^fes  (hall  be  expounded  according  to  the  rules  of  common 
law.  And  this  way  of  limiting  eftates  by  covenant  to  (land 
Feifed  begun  in  Englefield*s  cafe,  and  BaintofC^  cafe,  and  She-^ 
Kington  and  PledaPs  cafe,  Plowd.  301.  And  the  ftatute  in*^ 
corporates  the  ufe  to  the  po(fe(fion,  in  cafe  of  a  coYenant  to 

Q^  fland 
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(land  felfed,  as  well  as  in  other  cafes.     And  here  Cr  yohn 
Curfon  covenanting  to  Oand  feifed  to  the  ufe  o\  himfelf  for 
his  life,  is  in  of  a  new  ertate,  and  not  of  his  old  eftate. 
*  P.    249.      *  Obje^.    Signiof  Ptfj;//'s  cafe,  i  Co.  154.  tf.  and  Moor 

193- /^^- 343- 

Refp,    7'herc  is  a  great  difference  between  this  and  that 

cafej   for  there  the  lord  Pagit  had  no  ertate  for  his  life,  but 

here  the  covenantor  hath,  and  therefore  the  ufe  here  ought 

to  vcfl  innmediately,  Hob,  74.  Barnes*i  cafe.     And  here  the 

intent  of  the  covenantor  uas  that  all  ellates  (hould  be  out 

of  him;  and  if  the  cafe  fliould  be  olherwife,  where  fliould 

the  cftate  be  after  the  death  of  the  covenantor  ?   For  Thomas 

(rannot  have  the  pafticular  edate,  and  the  inheritance  alfo 

fitnul  y  femeU  which   he  muft  have  in  this  cafe,    if  the 

eftat^  (htll  continue  in  the  covenantor  'till  the  fon  of  Thorrms 

be  born. 

North  chief  juflice.     It  feemed  that  this  remainder  vefls 

immediately  after  the  death  of  fir  John  Curfon  in  Bel/on,  as 

Lewis  Bowlegs  cafe  is,  1 1  Co,  80.  a.     Adjourned. 

Pont  verfus  Pont.     Partition. 
Mich.  30  Car.  2.  Rot.  s^g.     Winjardi 

incjcni  TN  a  writ  of  partition  betwixt  tenants  in  common  by  tfe 

Demcfoc.  J.  ftafute  of  31  H.  8.  cap,  i.  the  tenant  pleads  AkatsA 
Demefne\  and  adjudged  a  good  plea,  according  to  the  cafe 
betwixt  Grace  and  Gracr^  i  Roll  Abridge  yi2.  E.  pL  lO". 
But  here  upon  the  record  there  were  fouifd  fcveral  difconet-* 
tiuiEfdces,  and  therefore  judgment  was  given  for  the  demtndanf.. 

Carfey  verfus  Wood; 
Trin.  29  Car.  2.  Rot.  1236.     Winford: 

i)cvirc.  T?  JECTMENT.     A  fpecini  verdia.     A  man  fcifcd  iM 

I  Cr.  515.  Af-    wl    d  fee  of  lands  held  in  Capites  devifed  the  whole  to  th 
cough's  ftf/r.     corporation  of  the  city  of  Ncnvich  upon  a  charitable  u( 
and  whether  the  dcvife  be  good  for  the  whole,  or  only 
two  pans,  was  the  queiVion.     And  whether  the  (fatote'  ^- 

43  £7/2:.  cap,  4.  doth  make  a  good  devife  contrary  to 

ftatutes  of  32  ^  34  H.  8.  And  refolved.  It  is  good  barfllKl 
two  parts  only.  And  by  Maynard  ferjeant,  Where  'tis  ft  ift 
that  if  a  copyholder  devife  without  a  furrendcr,  or  !>•■«<—  M 
tail  devife,  that  'tis  good  againft  the  iflue,  .'tis  not  hXtOK5led 
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|;6ocl  by  the  commoa  law,  but  to  be  made  good  by  the  de- 
cree of  the  chancery  grounded  upon  the  llaiute  of  43  Eliz. 

♦  Lucas  verjiis  How;  *  P.  250. 

EJECTMENT,     Special  verdiQ.     The  cafe  was  thus.  Condition. 
A  man  nnakes  a  leafe  for  years  upon  condition  that 
the  ieflee  (hall  not  adign  over  his  term  to  any  but  his  kin- 
dred, without  licence  fronrj  the  Icflbr  ;  the  Icffor  afligns  over  rt  h  a  collttc- 
thereireffioni  w)d  the  lefTec  afligns  over  his  term  and  breaks  "^  condition 
(Recondition.     And  whether  the  grantee  of  th.e  reverfion  pennant"  ^ 
fiufl  rike  ad^iintage  of  this  condition  is  the  qoedion.  cafe,  3  Co. 

And  by  Jth'ns  juflice,  It  is  fuch  a  condition  as  is  within  |,tic**^*^ 
ihe  (Utute  of  32  H  8.  cap,  34.    But  it  fcemcd  to  others  to  Collins  tvr/iii 
lie  I  tolUteral  condition*     And  it  was  adjourned;  s*^^^/* 

Stephens  verfus  Hayns  and  others. 
iTrin.  30  Cir.    2.    Rot.  361.      Wryley. 

T\  EPLEVIN  for  taking  of  five  oxen.  The  defendant  chimin. 
Xv  makes  cc^ifance  &s  bailiff  to  the  lord  of  the  leer, 
Kcaufe  the  plaintiff  was  amerced  there  for  not  fcouring  a 
flitch  ifa  an  highway,  and  the  plaintiff  demurred,  becaufc 
*He  ftatuteof  18  Eliz.  cap.  9.  gives  the  forfeitures  for  high- 
^'ajs  to  the  furveyors  of  the  highways ;  but  adjudged  by  all 
^he  juftices  for  the  defendant,  bccaufe  the  party  may  be 
Pvoiflied  in  the  leet»  and  alfo  by  this  (latute  for  divers  caufes. 

johnfon  verfus  Coltfon. 

* 

■ »   •  » 

Trin.  30  Car.  2.  Rot  1463.    Winford. 

^TIESPASS  and  battery.     Upon   Non  Gulp,  a  fpedal  Proccft. 

.■*»   verdid;     The  plaintiff  being  complained  of  to  a  juf- 

^'ee  of  peace,  he  makes  a  warrant  to  the  defendant  to  take 

^*  plaintiff,  and  to  find  fureties  for  the  good  behaviour  ; 

^^  defendant^  being  conftable  executes  the  warrant  upon  1 

^!!^*^»  tmd  whether  good  within  the  late  (latute  which  fays, 

*4i/  Jlfhcefs  executed  upon  a  Sunday  other  than  for  the  pe  act 

^■fiirtMU     Refolvcft  for  the  defendant,  that  a  warrant 

^  the  good  behaviour  is  a  warrant  for  the  peace  and  more  ; 

'  thti  ftatutc  b  to  be  favourably  extended  for  the  peace. 

Q  a  This 
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•  P.   25  !•  This  *  judgment  was  affirmed  in  a  writ'  of  error  in  B.      ^ 

Trtn.  32  Gir.  2. 

Memorandum 9  That  on  Monday  the  fifth  day  of  jk^=^^^ 
1675.  31  Car,  2.  I  was  fworn  one  of  the  barons  of  the 
chfquer^  though  I  had  Uboured  (and  not  without  great  r4 
fon)  to  prevent  it.     1  was  fworn  at  the  fame  time  with 
WilUam  EUysj  who  had  been  formerly  one  of  the  juftU 
of  the  common  pleas,  and  put  out,  and  now  brought  in  agai 
Me  was  allowed  precedency  to  fir  Thomas  Jones  and  fir  WS 
Ham  Dolbitty  juftices  of  the  king*s  bcnch^  becaufe  they  w( 
put  in  fince  his  turning  out;  but  this  precedency  was  on 
by  verbal  fifrnification  from  the  king,  and  not  exprcfled 
his  patent.     With  me  was  alfo  fworn  fir  Francis  PemberU 
to  be  judge  in  the  king^s  bench \  all  of  us  were  fworn  at 
lord  chancellor  Finches  houi'e. 

*  P.  2^2;  *  Gerrit  Johnfon  vfr/tts  James  Grant. 

Replevin.    Middlefcx. 

.  .  ^*1r^HE  plalnilfF  declircs  of  the  taking^  of  divers 

Ac  November  29  Car.  2.  in  a  Certain  meffuage  of  I 
plaintiff's  fituate  in  Long  Acre ,  in  the  partfli  of  St.  Moftr 
in  the  Fields,  and  detaining  them  againd  fureties  and  pi 
geSy  ad  damhUm  loo/. 

The  defendant  avows  the  taking,  for  that  ante  preeil 
tepipus  quo,  Uc.  one  Sarah  Grant,  widow,  being  etecui^^^* 
of  the  teftament  of  one  Samuel  Grant,  ihe  father  of  r  ^^ 
faid  James  Grants  gave  to  the  faid  James  fecuriry  for  ps^y* 
incnt  of  600/.  being  a  legacy  given  the  fame  Jameshy  '•m 
faid  father,  by  his  faid  will,  which  fccurity  the  faid  Jai^^^j 
ante  pradi^um  tempus  quo,  iic,  furrendered  to  the  faid  Sar- 
and  difcharged  ber  from  the  fame,  upon  agreement  that  i 
(hould  pay  him  yearly  during  his  life  80/.  per  anmtmi^^'^ 
.  (hould  give  him  fufficient  fecurity  for  the  fame;  Thtt*-^^ 
(aid  Sarah  was  ieifed  of  ten  meituages,  of  which  the  f^i' 
mtlTuage  in  quo,  i^c,  was  one,  in  her  demefrle  as  Of  fK«» 
and  fo  being  feifed  after  the  agreement  aforefaid,  in  pr^^ 
icmion  of  the  faid  agreement,  ante pnedi^um  tempus  qut,CJe, 
by  indenture  dated  the  (ixth  of  December  i6$8.  betirceA 
the  faid  Sarah  of  the  one  part,  and  the  (aid  James  tS  V^ 
other  part,  did  demife  thb  faid  tea'  mefluages  to  tKe  firKf 
James  (and  ftts  theiii  forth  by  met^'and  bounds)  HA^* 

from  Michaelmas  lad  for  ninety-nine  years^  if  Jamrtio^^^ 

fo 


he 
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long  live.  RedJend.  a  pepper-corn ;  by  virtue  whereof 
ui  entered  and  was  poflefled. 

rhar  be  being  poflefledy  by  his  indenture  dated  the  fe- 
h  of  Decembtr  1658.  demifed  the  fame  to  the  faid 
A  for  niiiety-etght  years,  if  James  (hould  fo  long  live ; 
imi.  the  firft  year  ^  peppercorn^  and  the  refidue  of 
faid  tenn  80/.  pfr,  annum  quarterly,  or  within  twenty 
I,  by  virtue  whereof  (he  entered  and  became  poflefled. 
]%nd  becaufe  240/.  for  three  years  ending  at  Michaelmas  *  P.  25?, 
Car.  2s>  and  for  twenty  days  after  was  behind  and  un- 
I,  he  avows  the  taking  in  the  nnefluage  in  quoy  f^c.  as 
ri  of  the  tenements  demifed  to  the  faid  Sarak  ^  Et  cum 
fanr  reddit*  pnecUff  onerai*  tf  obligat\  (Jc, 
The  plaintiflF  Gfrri/  Johnfon^  confcfles,  that  ante  pne» 
m  tempus  quo^  f^c.  the  faid  Sarah  Grant  being  execu- 
of  the  fatd  Samttel  Grant,  father  of  the  faid  Jamesp 
give  to  the  faid  James  fccurity  for  payment  of  600/. 
IT  at  a  legacy  as  alOrefaiJ.  But  Protejlando^  that  ante 
isffum  tempus  fUGy  ijc.  he  did  not  furrenJcr  the  faid  fe« 
ty,  and  acquitted  her  therefrom  upon  the  agreement 
Iced,  nor  that  the  faid  indentures  aforefaid  were  in  pror 
tioo  of  the  faid  agreement.  And  for  plea  faith.  That 
>  20/.  per  annum  for  the  rent  of  two  mefl\iages  in  Long" 
*,  ptrcel  of  the  faid  rent  of  80/.  per  annum  for  the 
e  years,  in  the  whole  amounting  to  3/.  parcel  of  the 
240/.  Rien  Arrear. 

nd«sto  the  refidue  of  the  240/.  'ulz.  237/.  p^  annum 
the  faid  three  years,  he  fays,,  that  before  the  faid  de- 
a  made,  IVilUam  earl  of  Craven  was  feifed  of  eight  of 
faid  ten  mefluages  fituate  in  the  Strand,  in  his  demefne 
r  fee,  until  the  faid  Samuel  Grant,  father  of  the  faid 
f$  Grant,  difTeiflfed  the  faid  earlj  and  by  reafon  thereof 
me  feifed  thereof  by  difleifm,  (^r. 
nd  fo  being  feifed  30  September  1655.  made  his  will  in 
ing,  and  thereby  devifed  the  faid  eight  mefluages  to  the 
Smrah  Grant  and  her  heirs,  and  died  3  September  1658. 
nfed. 

liatby  virtue  of  the  faid  devife  Sarah  became  feifed  in 
dcflnefne  as  of  fee  of  the  faid  eight  mefluages,  and  fo 
%  thereof  feifed,  and  of  the  faid  mefluage  in  tjuo,  (^c. 
aHb  of  one  other  mefluage  in  Long-Acre,  feifed  the 
loe  of  the  faid  ten  mefl'uages  by  the  faid  indenture  firft 
tfiooed,  demifed  the  faid  premifles  to  the  faid  James  ', 
mt  for  ninety-nine  years,  prout,  and  he  by  the  fecond  in- 
tare  redemifed  the  fame  to  the  faid  Sarah  for  ninety- 
t,  years  prtmt. 

That 


Term.  Hill.  30  &  3 1  Car.  2.  C.  B. 

That  afterwards,  y  ante  pradi/lum  tcmpus  quo,  iSc,  anj 
before  any  of  the  three  years  rent   was  behind,  we.  27 

*  P.    254.  September  26  Car.  a.  the  faid  JViUiam  carl  of  Craven  *  en- 

tered upon  the  faid  eight  mefiuages,  claiming  therein  hii. 
former  eftate,  and  did  expel  the  (aid  SanA  thcrebom,  and 
hath  ever  fince  been  feifed  thereof. 

'J'hat  all  the  faid  ten  melTuagcs  OBober  1659.  and  ever 
fince  were  worth  80/.  per  annum^  and  no  more. 

That  the  faid  eight  mefluages  then,  and  ever  fmce  have 
been  worth  79/.  per  annum,  by  reafon  whereof  the  faid 
237A  being  refidue  of  the  faid  240A  becanoe  infolvibte  to 
tlie  faid  James  Grants  and  fiiil  remains  infolviUe.    Ei.  ioc. 

Upon  this  bar  the  avowant  dcmnrs,  and  the  plaintiff  hath 
joined  in  dennurrer. 

The  fole  point  rennains  to  be  fpcke  to  is,  as  it  is  objeded 
by  the  other  fide.  That  the  plaintiff  in  this- replevin  in  bis 
huT  to  the  avowry,  hath  pleaded  as  to  parcel  of  the  reniy 
Hicn  arreGfy  without  making  any  title  to  himfelf. 

i\rA  wtieiher  fuch  his  plea  be  good,  is  tbcqueftion  ? 

Aiid  1  conceive  'tis  a  good  plea. 

I.  I  do  agree,  that  at  the  common  law  a  flranger  conk) 
not,  nor  as  yet  can  plead  any  thing  to  the  lord's  avowry  fo^ 
rent  or  ftrvices,  but  hors  de  fin  Fee,  or  ubat  doth  iimia^ 
tnowit. 

He  cannot  plead  tenure  by  lefs  ferviccs,  Rien  arert,  or, 
a  rtleafe,  2  H.  6.  i.  a,  22  H.  6.  2  and  3.  and  9  Co.  6.  10. 
a.  is  againft  that  opinion. 

This  was  grounded  upon  thefe  rcafons  and  rules  of  law. 

1 .  Res  inter  alioL  a6ia  alters  mcere  mn  debet,  *Tis  no^r 
reafon  that  he  who  is  a  (Iranger*  ihall  take  upon  himfelf  to 
plead  to  the  title  of  the  tenure,  with  which  hehatb  nothiDg 
to  do,  in  prejudice  of  the  very  tenant ;  and  there  is  a  pri« 
vity  between  the  lord  and  tenant. 

2.  In  pleading  every  man  ought  to  plead  that  which  i' 
pertinent   tor  him  and  his  cafe;  and  therefore  in  an  affiJ^— 
againfl  a  difTeifor  and  tenant,  the  tenant  Hiall  plead  a  pk- 
which  concerns  the  tenancy,  and  not  the  difleifin. 

*  P-  255.      *  The  incumbent  at  the  common  law  could  not  pkad 

the  right  of  the  patronage,  wherein  he  hath  nothing;  7 
26  HiiIPs  cafe,  'till  he  was  enabled  by  25  £.  3.  cap.  7. 

2.  But  by  the  flatute  of  21  H.  8.  cap.  19.  this  flriflae-^ 
is  difcharged,  for  as  the  avowant  is  not  tied  to  avow  i^^ii 

anj 
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any  perfon  in  certain,  but  upon  the  land,  as  within  his  fee 
or  feigniory;  fo  the  tenant  of  the  land  by  the  equity  of 
that  flitute  is  allowed  to  plead  any  plea  to  five  and  difcharge 
his  goods  fionfi  the  diftrcfs.  Legem  fcras  quant  ipfe  tuleris* 
So  that  the  law  of  avowries,  and  their  bars,  is  much  aU 
icrcd  from  what  it  was  by  the  common  law. 

Hob.  108.  Brown  vcrfus  Goyfmith,  In  replevin,  the  dc.- 
fendmt  avows  upon  A,  for  fer vices  of  fuii  of  court ;  the 
plaintiff  pleads  in  bar,  a  leafe  for  years  from  the  avowant 
of  the  manor ;  and  rcfoived  a  good  plea,  though  a  ftranger. 

Br,  Tit.  Avowry  113.  When  the  lord  uvovvs  according 
to  the  (latute,  the  plaintiff  in  the  replevin  may  have  every 
pteai  that  the  very  tenant  might  have  had  though  he  be  a 
ilranger  to  the  loid;  and  fo  is  Coke  upon  Lit.  268.  b,  and 
in^ny  books  there  cited. 

3.  Though  the  piaintiflF  make  no  title,  yet  he  may  plead 
by  this  flatute,  as  well  as  if  he  did. 

7V/n.  1 5  Jac.  Moor  S83.  pL  1 238.  Kingfwfll  verfus  Craw- 
ley.     In  replevin,  The  defendant  avows  tor  rent  eo  quod  one 
Dering  held  certain  lands  of  him  by  fealty,  and  certain  rcntj 
jtbat  the  plaintiff  hath  the  cffatc  of  Der'tug,     Toe  plaintiff 
Implies,  that  Dering  infcoffed  one  Wright^  who  made  a  Icafe 
for  life  to  the  plainiifF,  Abfquc  hc'c^  that  h:  h.d  ihe  eftate  of  Hob.  roS. 
Dering ;  and  ruled  by  the  court,  that  the  traverfe  wis  void ;  K/^y"  'j^fi^' 
for  fincc  the  ftatute  the  party  is  to  avow  upon  the  hin.I,  and    ^  -"^^- 
then  Vis  not  material  what  eftate  the  tenant  hid,  if  he  oc- 
cupies the  land ;  and  fo  the  fiatute  hath  changed  the  law 
in  this  point. 

HOI.  1 7  Car.  I,  C.  B,  March  1 66,  Layton  verfus  Grange. 
In  a  fecond  deliverance,  ihe  dttenJant  makes  cogniy.ance 
as  bailiff  to  Thomas  Marjht  and  fets  forth  that  Thomas  MarO}^ 
father  of  the  faid  Thomas  Marjbj  was  feifed  of  the  m:inoi  of 
Michael  Hally  of  which  the  land  in  qucflion  is  parcel,  and  ..,:>.> 
the  faid  lands  are  held  bv  fealty  and  certain  rent,  and  de-  :\ 


The  plaintiff  protejiando  gtiod  non  tenets  pro  placitodicity  that 

ibe  •  defendant  took  the  cattle  as  in  the  count,  Abfquc  hoc^  *  p^   ^ 

that  Marjb  the  father  was  feifed  of  the  fervices  infra  tern- 

pus.     The  defendant  demurs. 

By  Banks,  Crawlry  and  FcJIer,  rcfoived  that  the  pica  was 
good,  though  no  title  were  made  by  the  pla'.ijtifF  or  his 
mafter.  A^v^ juftice  wavered  in  the  point,  bjt  tic  others 
wcrc.pofitive  in  it;  and  Bofiks  gave  the  reafon.  That  as  at 
the  common  law  the  tenant  might  plead  any  plea  in  bar  to 

an 
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an  avowry  for  a  rent-charge,  as  8  £.  4.  2 J.  tf.  is;  ib  no^ 
fince  this  ftatute,  the  ter-tenant  (hall  plead  any  plea  to  dif 
charge  the  land  from  the  didrcfs.  adiy^  That  as  ihis  fla- 
tute  hath  been  always  conftrued  favourably  for  the'bencfi 
of  the  lord ;  fo  it  ought  to  be  for  the  benefit  of  the  tenant 


^dly.  That  'tis  no  reafon  that  the  tenant  (hall  have  his  good 
taken,  and  not  ufe  all  ways  to  redeem  them,  when  not  par 
ty  to  the  wrongs. 

But  'tis  objeded,  That  our  cafe  is  not  within  this  ft 
tute  ;  the  words  whereof  are,  JVherefoever  any  nufwrs,  landi 
ienements  or  other  hereditaments  be  holden  by  any  maimer  of  p^ 
fon  or  perfons  by  r^ntSf  cuftoms  or  fervices^  if  the  lord  of  whoi 
cry  fuch  manor s^  lands  y  tenements  or  hereditaments  be  fo  hoUewm^ 
dijlrain  upon  the  fame  manor  s^  lands  or  tenements  for  any  fur  A 
rents f  cujloms  or  fervices^  and  replevin  thereof  be  fued^  thaf 
the  lord  of  whom  the  fame  lands ^  tenements  or  hereditaments  be 
fo  holden  may  avotv^  or  his  bailiff  or  fcrvant  make  anaifancf, 
or  juflify  for  the  taking  the  [aid  difireffes  upon  the  fame  lands, 
&ZC,  fo  holden f  as  in  lands  or  tenements  within  his  fee  or  feig' 
pjcry,   alledging  in  the  faid  avowry ,  &c.  the  fame  manors , 
hstdsi  Arc.  to  be  holden  of  him  without  naming  any  perfon  certain 
For  the  Stran-  to  be  tenant  of  the  fame.     And  whether  the  lefTor  be  a  lor^ 
gtr  can  plead    within  this  ftatuic  is  the  queflion.     And  I  conceive  he  is 
nant*may  do    '^'"^  ^^^^  within  the  wofds  and  meaning  of  this  ftatute> 
and  if  the  Tc-      Lord  is  a  relative  word  ;  and  fo  a  mefne  is  lord  in  refe* 
nant  for  years   ^^j^q^  iq  thc  tenant,  and  tenant  in  refpeS  of  the  lord  para* 

be  noi  within  ■  r  .  r       . 

thc  ilatutc,       mount. 

this  cafe  will  He  is  lord  within  the  ftatute  of  Marlb'*  cap.  3.    Non  ideo 

be  out  pf  it.        .      .  ^        ri      •  ^     ^ 

punictur  DoMtnus. 

Hill.  ^  fL  T.  10.  pL  2.  Trefpafs  quarc  vi  Of  arms  clau^ 
fum  fuum  f regit  IS  avert  a  fua  cepit  tS  abduxit.  The  defen* 
dant  pleads  his  fjank-tenement,  and  that  he  took  the  cattle 
damage* feafant.  The  plaintiflF  replies,  that  he  had  a  leafe 
"  p.  257.  for  years  from  the  *  defendant,  yet  continuing,  and  ihc  de- 
fendant demurred ;  and  the  que(lion  was,  Whether  this  ac- 
tion did  lie  between  the  leflbr  and  leilee,  notwithftaodiiie 
iFic  (Ifltutp  01  Miirlbr,  cap.  3.     ^ 

Refp*  It  did  not  lie  for  fo  much  as  the  lefTor  did  as  lorcf» 
as  to  diftrain  for  hi&  rent,  and  to  demean  htmfelf  according<* 
iy :  but  as  this  cafe  was,  he  broke  his  clofe,  which  be  coiud 
not  do  as  lord ;  and  fo  not  within  the  llatiite. 

Thc  objcflion  w;«s,  7'liat  he  could  not  be  lord,  beckofe 
if  thc  leOee  (hould  be  diftrained  by  the  lord  paramounr,  he 
frould  not  have  a  writ  of  Mcfne.     But  anfwered,  that  he 
f*  1  H.  6,       (hould  have  a  writ  ot  covenant  in  lieu  thereof.  Mich  %  £L 
6.  J.  b.   Thus  are  the  books  following,  viz.  Mich.  a8  Jt  3. 

97- 
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1^7.  d.  pL  15.  Mich.  38  E.  3.  33.  h.  Hill.  48.  £.  3.  5.  ^.  /»/. 
10.  Cq.  2-  //f^.  106.  9  Co.  135.  4.  JlJcougK%  cafe.  At  the 
common  law  there  are  4  forts  of  avowries,  i .  By  reafoii 
of  %  tenure,  when  the  lord  hath  fee  in  the  feigniury,  and 
the  tenant  hath  fee  in  the  tenancy,  ut  fuper  verutn  tenentem 
fuum*  2.  Upon  one  as  his  very  tenant  by  the  manner,  ut 
fuper  verum  tenentem  fuum  in  forma  pradi^a^  viz,  Whea 
the  tenant  makes  a  leafe  for  lite,  or  a  gift  in  tail,  as  upon 
bis  very  tenant  by  the  manner.  3.  Upon  one  as  his  tenant 
by  the  manner,  omitting  this  word  (very)  and  that  is,  whea 
the  lord  hath  a  particular  eftate  in  the  feigniory,  as  an  ef- 
tate  in  tail,  for  life,  or  lefs  intereft,  Super  tenentem  fuum  />i 
forma  pr^di^a.  So  (hall  the  donor  upon  the  donte,  the 
leflbr  upon  the  leflee  for  life  or  years.  4.  Upon  the  matter 
in  the  land,  as  within  his  fee  and  feigniory ;  as  where  the 
tenant  by  chivalry  makes  a  leafe  for  life,  rendering  rent, 
and  dies,  his  heir  within  age,  the  guardian  (hall  fo  avow 
upon  the  leflee,  Super  materiam  pradi^am  in  tern's  pradi^is 
ui  infira  feodum  fuum.  And  by  the  third  way,  the  lefTor  did 
always  avow  upon  the  leflee  at  the  common  law.  Mich.  47. 
E.  3.  fol.  ult.pl.  77. 

Nota;  If  the  rent  of  tenant  for  years  be  arrear,  the  lef- 
for  cannot  avow  upon  the  termor  upon  the  land,  but  upon 
the  matter.  Hill.  5  i/.  7.  1 1.  ^/.  2.  by  Fairfax 9  and  agreed 
by  all  the  juflices.     Tenant  for  years  (hall  do  fealty,  and  the 
leffor  is  Dominus  pro  tempore  by  reafon  of  the  reverfion  ; 
and  an  avowry  (hall  be  made  upon  him  as  UFK>n  the  matter. 
And  the  different  way  of  pleading  manifeftsthis ;  for  at  the  H.  38 H.  8. 
common  law,  the  way  is.  Bene  advocat  captionem  averioruml}'^'^' ]' 
prdtdi^onim  in  pradi^o  loco  in  quo,  <Sc.  ut  in  parcel"  preea  24.  a.' pi.  13. 
miff  ♦  eidem  le  Plaintif  in  forma  pradi^a  dimiff.  fuper  te-  Raft^lni.  sK^. 
nementa  virtute  dimiftlonis  pradi^.     But  the  avowry  upon      "•    ^5^* 
the  flatute  is  in  prttdi^o  loco  in  quo  ut  parcelF  tneff.  prad.  cum 
reddit*  pried*  oncrat^  li  obligdt\  2  Cb.  27.  h.  BettifwortVs 
cafe.  Int.  594,  595  and  597.     And  fo  is  Dyer  257.  pi.  11. 
where  it  is  faid,  Ut  in  t  err  it  diflri^ioni  ipfius  V  avowant 
werai*  li  obligat\  is  always  intended  for  a  rent-charge  ;  but 
when  he  avows  for  a  rent,  which  is  .due  of  common  right,  ^ 
he  ought  to  avow  upon  the  tenant  by  the  manner. 

And  fo  hath  the  avowant  here  done. 

I  will  omit  to  fpeak  of  the  diflrefs  here,  by  virtue  oF  the 
comrad,  admitting  it  to  be  out  of  the  flatute,  and  is  ground- 
ed upon  the  refervation,  as  Fofler*%  cafe,  8  Co.  64/  As  a 
rent  fur  owelty  of  partition.  A  rent  confirmed  by  flatute, 
as  BeWnghdm*^  cafe. 

Refolvad^      , 
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Rcfolved.  The  pUintifF  in  a  replevin  may  plead  nothing 
in  arrear,  or  any  other  plea,  although  be  be  a  Uranger  aud 
doth  not  make  any  title  to  the  land. 


P.  259.  *  Term.  Pafch.  31  Car,  2^ 

In  tlie  Exchequer. 


Hunt  verfus  Wotton. 

^^  npRESPASS  vi  y  armis.     The  plaintiff  declares,  that 

-*-  the  defendant  the  i/^th  of  April  30  Car,  2.  did  thnift 
a  woman,  named  Margaret  Huntj  upon  his  fon  Henry  Huai, 
being  an  infant  under  the  age  of  difcretion,  by  means  where- 
of his  thigh' bone  was  broke^  and  the  infant  was  fo  hurt 
that  it  was  now  defpaired  of  his  life,  and  the  plaintifF,  was 
inforccd  to  expend  great  labour^  and  divers  Turns  of  mohe^ 
to  cure  him,  ad  damnum^  iSc,  The  defendant  pleads  Ntm 
culp,  and  found  for  the  plaintiff,  and  damages  5/. 

Sympfon  ferjeant  moved  in  arred  of  judgment,  becanfe 
the  plaintiff  fuftained  no  wrong,  for  that  he  was  not  com- 
pelled to  expend  any  money,  or  to  procure  his  fon*s  cure. 
But  Mcntagucy  lord  chief  baron,  totis  *uiribut  amtra. 
But  to  me  it  feems  that  the  adion  doth  not  lie,  for  that 
the  father  cannot  have  the  adion,  it  not  bein^laid^r  quad 
fervitium  amifttf  nor  that  the  fon  was  lefs  capable  of  procur- 
ing a  fortune  with  a  wife,  i^c,  but  the  child  htmfelf  ought 
to  have  brought  the  adion,  and  he  would  have  recovered 
the  damages.    Authorities  in  point,  3  Cr.  55.  Gray  verfus 
-     y^ffrys.    In  an  adion  upon  the  cafe,  the  plaintiff  counts, 
that  he  put  his  fon  and  heir  apparent  to  the  defendant  to  be 
his  apprentice  in  the  art  of  a  tailor  for  feven  years,  and  that 
the  plaintiff  was  feifed  of  lands  of  the  yearly  value  of  ao/. 
which  were  to  defcend  to  his  faid  fon.     That  the  defendant 
vi  IS  armis  did  affault  the  (aid  fon,  and  Aruck  him  with  a 
fpade  upon  his  back,  by  which  he  became  lame  and  decrepit, 
by  reafon  whereof  he  loll  his  marriage,  and  could  not  marry 
him  as  beforcj  ad  damnum  200/.    The  defendant  demorred  ; 

and 
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mud  adjudged  for  the  defendant,  becaure  trefpafs  for  beating 

or  battery  oF  the  fon  lieth  not  for  the  father,  but  tlie  fon 

only  (hall  have  the  a&ion,  and  a  father  (hall  not  have  an 

aSion  for  the  lofs  of  the  marriage  of  his  fon  and  heir,  except 

when  a  firanger  takes  bim  by  force  apd  marries  him ;  but  if 

the  fon  marries  •  htmrtlf,  or  a  ftranger  procures  hiifl  to  *  P,    260* 

marry  one,  the  father  hath  no  remedy.  Mid,  i^53-  -^'*^^' 

J  653.  Rot.  935.  Norton  verfus  Jafen,  B,  R,  Stile f   398. 

A^ion  on  the  cafe.     The  plaintiff  counts  that  the  defendant 

broke  bis  houfe  and  aHauhed  his  daughter  againll  his  con- 

fent,  and  begot  abaflard  child  on  her',  per  quod  fervitium 

fimijk.     The  defendant  pleads  the  flatute  of  21    Jac.  Of^^^^^J''^^^^ 

Umitatims  of  A^ons.     And  upon  this  a  f])ecial  verdid,  that  tutc  giJcs  rc- 

the  aflault  was  above  four  years  before,  and  within  (w  years,  n^f^y  ^or  aay 

And  rcfolved,  the  father  could  not  maintain  an  aQion  for"bi'°?Jfi^ni<d'^ 

the  affault  of  his  daughter,  but  only  by  reafon  oT  the  lofs  that  there  was 

of  her  fervice.     And  then  damages  being  given  for  both,  it  "<>  r<^mcdy 

vas  flot  well,  and  therefore  a  Venire  Fac.  de  novo  was  award-  common  law 

ed ;  and  by  the  common  law  the  father  is  not  bound  to  cure  StnMf.pi.Cn-.u 

bischnd.  and  the  ftat.  of 

But  Montague^  lord  chief  baron,  zni  Atkins  baron,  clear-  injoins  the  fa- 
\j  for  the  plaintiff,  and  relied  upon  Church  and  Churches  cafe  thcr  to  provide 
in  5.  R.  1656.    Where  in  jiffumpfit  the  plaintiff  declared  |^hich  hc'was 
that  whereas  the  plaintiff  had  at  his  own  charges  buried  the  net  compellable 
defendant's  child,  the  defendant  promifed  to  pay  him  his  ^'^  "^^  ^y  ^^^ 
charges;  and  though  there  was  no  requeft  laid,  yet  jndg- ^^/^^g^'J]^* 
ment  was  given  for  the  plaintiff,  and  Cr,  63.  849.  and  881.  Bejficb  veri'm 
Rippon  verfus  Norton\  but  judgment  was  afterwards  given  ^*^^''- 
for  the  plaintiff. 

Robert  Mnrrey,  Gent,  verfus  Dorothy  Eyton,     f'l'nt. 
Widow,  and  Roger  Price. 

Intr.  Hill.  29  &  30  Car.  2. 

f\  trefpafs  and  ejeSment  of  the  demife  of  WilUam  George  Eflatc. 
Richard  c:iT\  of  Derby  made  2  May  29  Car.  2.  of  one  ajoaesisj. 
ineffuage,  three   watergrift  mills,    ten  acres  of   land,  ten  skf"!'/^*' 
acres  of  meadow  and  fifteen  acres  of  pafture  in  the  parift  of  z  show.  194, 
jEftf^  alias  ^teenhope^  for  five  years  from  the  firft  day  of^°^***^^» 
the  faid   month    of  May.     Upon  Not  guilty  pleaded,  the  ^'^'  ^^  * 
juiy  of  the  county  of  Salop  being  the  next  Englifh  county 
find  a  fpecial  verdi£t :  viz. 

That  long  before  the  trefpafs  and  ejeflment  king  Richard 
tie  third  was  feifed  of  the  manor  t}f  Hope  in  his  tiemefne  as 

of 
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of  fee,  in  right  of  his  crown»  of  which  the  tenements  ta 
the  declaration  are^  and  time  out  of  mind  were  parcel. 
That  the  faid  king  R.  3.  being  fo  fetfed  1 7  Sept.  2  R.  3.  hf 
•  P,  a6l.  hw  •  letters  patents  under  his  great  feal  of  England  then 
dated,  for  the  confideration  therein  mentioned,  did  give  and 
grant  the  manor  and  tenements  aforefaid  with  the  appurte- 
nances (amongft  other  things)  to  (ir  Thomas  Stanley^  knight^ 
lord  SianUyt  and  afterwards  earl  of  Derhyf  fir  George  Stan* 
Jeyy  knt.  lord  rEJlrange^  fon  and  heir  apparent  of  the  faid 
Thomas  lord  Stanley;  Habendum  to  them  the  faid  T^mai 
lord  Stanley  and  George  lord  FEJlrange^  and  the  heirs  male 
of  the  body  of  the  faid  Thomas  lord  Stanley  for  ever,  of  the 
faid  late  king  by  knights  fervice  and  rent  of  50/.  yearly, 
at  Eajler  and  Michaelmas  by  equal  portions  to  be  paiH.  The 
tenor  of  which  faid  letters  patent  follows  in  thefe  words : 
fvz, 

l^iien  patent  Richardus  Dei  gratia  Rex  Anglise,  Scoriae  &  Francis  te 
^  Jl.  3.  17  Dominus  Hibemix,  Omnibus  ad  quos  Prsefentes  Litteroft 
i^.  %  R,  3.  pcrvcnerint,  falutem.  Cum  non  folum  Generis  Nobilitas 
'  fed  S(  Juditis  asquitas  omnes  provocent  &  maxima  Rcgta 
&  Principes  homines  de  fe  bene  meritos  prsemiis  condtgo, 
afficere  ;  Sciatis  igitur  quod  ob  fingulare  &  fidele  fervitiam 
quod  dilefti  noftri  Thomas  Stanley  Miles,  Dominus  Stain 
ley  &  Georgius  Stanley  Miles,  Dominus  L'Eflrange  fiiios 
didi  Thome  nobis  prseantea  impender.  non  folum  fa  vend* 
Jur.  &  titulo  nodro  cujus  juris  &  tituli  vigore  jam  nuper 
ad  Coron.  hujus  Regni  nbdri  Angliae  Dno.  adjuvante  per* 
venimns,  verum  etiam  reprimendo  proditiones  &  malictas 
rebel'  &  proditor.  noflr',  qui  infra  idem  Regnum  noftrum 
perfidam  jamdudum  commotion,  fufcitaverant,  ac  pro  bono 
,  &  fideli  fervitio  nobis  &  hseredibus  nodris  Regibus  Angltse 
per  eofdem  Thomam  &-  Georgium  be  hsered.  fuos  pro  de* 
fenfione  noftra  &  Regni  no(tri  prapdift.  contra  quofciinque 
prsdid.  inimicos  &-  rebelles  quoties  futur.  tcmporibus  opus 
crint  impendend.  De  gratia  nodra  fpeciali  dedimus  &  con- 
ceflimus  ac  per  Prsefentes  damus  ^  concedimus  eildem 
Thomsc  Sz  Georgto  in  valor,  annuo  m'ille  marcarum  oltra 
repris'  Caflrum,  Manerium  &:  Dominium  de  Hope  &  Hope* 
dale  in  March.  Walliic  Com.  Ceftr.  adjacen.  cum  fuis 
membris  &  pertin.  univerfis  Manerium  &  Villam  de  North* 
wich  cum  paftur.  de  Qvermarfh  cum  fuis  pertin.  in  Com. 
Ceftr.  ac  Maneria  &  Dominia  de  Weft  Lydeford  Blakenden 
Halfbartre  als.  diS,  Halcfbcar  cum  fuis  pertin.  in  Com.  So- 
merfet  Manerium  five  Dominium  de  Hereford  San€ti  Mir« 
(ini  cum  fuis  pertin.  in  Com.  Wilts  Manerium  &  Domi- 
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nium  de  Ardlagton  cum  penin.  in  Com.  Berks  ManendfiS 
&  Dominium  de  Steventon  c\rm  membris  it  pertin*  fuis  m 
Com.  Bettd.  ac  Maneria  &:  Dominia  de  Ktiottine  Collefden 
&  Catron  cum  ^  fuis  petttn.  in  di&o  Cdm.  Bedd.  &  omnia  «  p^   262* 
terras  tt  tenementain  Blonrieham  cum  fuil  pertin.  in  eodcm 
Com.  Bedd.  qua!  nUp.  filer.  Rogeri  Toasts  Manerium  8t 
Dominium  de  Gaddefden  magn.  cum  pertin.  In  Com.  Hert-^ 
ford  Caflrum  Manerium  Dominium  &:  Scrcum  de  Kymbal* 
ton  cum  maAeriis  de  Swinfhead  Hardwick  &  Tilbrook  St 
cmnimod.  Viltis  villat.  &i  membris  quibufcunque  in  Com« 
Hunt*  ad  prcdiS.  Dominium  de  Kymbalton  pertin.  ac  ecianl 
omnia  mefluagia  terr.  &  tenementa  reddit.  &  fervitium  iil 
Maccksfeild  &  Chriftilton  cum  pertin.  in  Com.  Ceftr.  quai 
fucr.  Hear,  nuper  Ducis  Bucks  aut  alicujus  alterius  ad  ejus 
tifiiiii  m  diQo  Coni.  Ceftr.  ^c  manerium  de  Chorley  &t 
SMfon  cum  pertin.  in  Com.  Lane,  nc  terr*  &  tenementa  iit 
Brightrtiead  in  codem  Com.     Necnon  totum  illud  mefluag'. 
mc  omnia  terras  &  tenementa  cum  pertin.  quae  fuer.  Roberti 
Willingby  Militis  aut  alicujus  alterius  ad  ejus  ufum  in  Pa« 
roch.     Sci.  Petri  juxta  Pauls  Wharf  in  Civitate  Londin.  feu 
slibi  infra  candem  Civitatem  uni  cum  omnibus  Terris  Tene- 
mentis  MtfTuag.  Pratis  Pafcuis  Pafturis  Silvis  Bofcis  Aquis 
Stagnis  Vivar.  Molendin.  Gardin.  Colun:ibar.  Reddit.  Servit. 
Kevercon.  Cur.  Let.  Offic.  Vic.  Franchcf.  PIcg.  Efcaet. 
Liber  tar.  Jur.  Commoditat.   quibufcunque    necnon    feodo 
Milit.  Advocat.  dr  Patronat.  Rcclefiar.  Abbat.  Priorat.  Hof* 
pital.  ReQor.  Capell.  Cant.  &  al.  Benefic.  Efcheator.  quo*- 
Tiimcunque  Wardis  Maritagtis  Scutag.  Releviis   Hundred 
"Wapentag.  fin.  amerciamcn.  forisfactur.    Feriis   Mercat^ 
Chafeis  Parcis  Warren.  Pifcar.  Wrec.  maris  Thefaur.  invent* 
Waif  Straif.  Catall.  Felon.  &  Fugitivor.   Catal.  Utiagat. 
attind*  convifit*  &  felon,  de  fe  Rctorn.  Brevium  &  execu* 
tton.  corundem  necnon  omnibus  6c  fingulis  aliis  Libertatibua 
Jurifdidionibus  Franchef.  quietanc.  Commoditatibus  Emolu- 
ment,  dr  liberis  confuetudinibus  quibufcunque  ad  prxdid* 
Caflra  Dominia  Maneria  I'erras  Tenementa  &  caetera  mef*- 
fuagia  ac  eorum  quodlibet  de  antiquo  pertinen.  five  fpeftan. 
aot  infra  eadem  Caftra  Maneria  Dominia  Terras  Tenementa 
&  cstera  PrxmifTa  feu  eorum  aliquod  emergen,  contingen. 
provenien.  feu  antca  habic'  modo  quocunque  ac  adeo  plene 
&  integre  ficut  aliqua  perfona  vel  aliqute  perfonx  in  eifdem 
vel  eorum  aliquo  habuer.  feu  ufi  fuer.  quovifmodo  ante  hsec 
tempora.     Habend.  &-  tenend.  tenementa  omnia  8t  fingula  Habtnd. 
Caftra  Maneria  Dominia  Terras   Tenementa  &  caetera 
Praemifla  cum  omnibus  3c  fingulis  fuis  pertin.  prsfat.  Tho- 
me Stanley  &  Gcorgio  Stanley  ac  Hxredibus  mafculis  de 

corpora 
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Theaaof  In  mod  humble  manner  befceching  your  royal  vm^^^g^ 

4  7"'-  your  highnefs  loyal,  faithful  and  obedient  fubje^s,  ff^lJ^sm 

*  P;   265.  earl  of  •  Derhy^  of  the  moft  noble  order  of  ihc  %^m.rttT 
knight,  Henry  earl  of  Huntington  and  the  countefs  EUz^^eli 
his  wife,  Gray  Bridges^  lord  Ckandos  and  the  lady  Anm^  Jjis 
wife,  elded  daughter  of  Ferdinando  late  earl  of  Deriy,    £f 
John  Egerton  knight,  fen  and  heir  male  apparent  oF  the 
right  honourable  Thomas  lord  EUefmcre^  lord  chancellor   ^f 
England^  and  the  lady  Frances  his  wife;  which  {ivMViUi^^ 
carl  of  Derby  is  brother  and  heir  male,  and  the  faid  \fAi^ 
Annc^  Frances  and  Elizabeth  arc  daughters  and  co-heirs   ^* 
the  faid  Ferdinandoy  Jate  carl  of  Derby y  who  died  wither  ^* 
iflTuc  male  of  his  body :  That  whereas  after  the  deadi  ^^^ 
the  earl  Ferdinando  divers  variances,  fuits  and  controverfiC^^Y 
did  arife  and  giow  between  your  faid  fubjeSs  JVilBmii  ttf"^^ 
of  Derby f  and  the  faid  ladies,  as  well  touching  the  eftatf, 
right  and  title  of,  in  and  to  the  honours,  cailles,  manors, 
lands,  tenements  and  hereditaments  of  the  faid  earl,  as  alto-^ 
touching  the  filial  portions  and  advancements  of  and  for  yoot 
faid  fubjeds,  the  faid  ladies  if ;in^,  Frances  and   Elizabeth '^ 
for  appeaftng,  ending  and  determining  of  which  faid  vari- 
ances,   fuits  and   controveriles,  the   faid   William   earl  of 
Derby  and  other  ifTues  male  of  the  faid  honourable  houfe  of 
Derbyy  as  alfo  the  faid  ladies  before  any  their  intenmar* 
riages,  by  and  with  the  advice  and  confent  of  the  right  ho- 
nourable Alicey  countefs  dowager  of  Derby,  late  wife  of  the 
faid  Ferdinando,  and  mother  of  the  faid  ladies ;  and  hj  and 
with  the  advice  of  other  their  honourable  friends,  and  of 
their  counfel  learned,  and  officers,  did  fubmit  themfelvesto 
the  arbitremcnt,  order  and  judgment  of  the  right  honoura- 
ble Thomas  lord  Buckhurjl,  lord   high  treafurer  of  Engimdf 
and  now  earl  of  Dorfet,  and  of  the  right  honourable  Gilbert 
earl  of  Shrcwjhury,  the  right   honourable  George  earl  of 
Cumberland,  deceafed,  George  lord  Hun/den,  deceafed»  and 
of  the  right  honourable  fir  Robert  Cecil  knight,  principal 
fecretary  to  your  highnefs,  and  now  earl  of  Salijhsry,  be- 
ing the  honourable  and  well  afFeded  friends,  as  well  of  the 
faid  William  earl  of  Derby,  and  other  the  iflues  nmle  de* 
fcended  of  that  honourable  houfe,  as  of    the  faid  ladies 
heirs  general ;  which  faid  honourable  perfons  are.  eleClcd 
to  end  the  faid  controverfies,  having  deliberately  beard  the 
faid  parties,  and  their  learned  counfel  and  officers,  andfuch 
other  their  loving  friends  as  were  authorized  to  deal  thereify 
and  having  advifedly  beared  and  confidered  of  their  feveral 
rights,  titles  and  claims,  did  by  the  confent  and  agreemcfit 
pt  all  the  faid  parties  and  their  counfel,  officers  and  fricflds» 

for 
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By  virtue  whereof  the  faid  'Thomas  and  Gtorge  did  entet 
into  the  fat'd  tenements,  and  were  thereof  feifed  to  them  and 
ihe  heirs  male  of  the  body  of  the  faid  Thomas  earl  of  D^rby^ 
and  they  being  fo  thereof  feifed,  the  faid  George  lord  PEf- 
trangs  had  iffue  of  his  body  one  Thomas  his  eldeft  fen,  af- 
terwards e.ul   of  Derby :     and   that    afterwards   the    faid 
•  George  lord  VEJlrange  died  in  the  life-time  of  the  faid  earl  *  P,    264- 
his  father:  and  dut   the   faid  earl,  his  father,  afterwards, 
t'/2.  I  yun.  ic)  H,  7.  died  feifed  of  the  Hiid  tenements  in  his 
demefne  as  of  fee-tail,  viz.  to  hifn  and  the  heirs  male  of 
his  body  ;  by  reafon  whereof  the  faid  tcriements  in  the  de- 
claration did  defcend  to  the  faid  nephew,  the  faid  Tkotnas 
carl  of  Derbyi  who  entered  into  the  faid  tenements  and  be- 
came fcif;:d  liwreof  in  his  demefnc  as  of  fee-tail  according  t 
to  the  limitation  in  tl)e  faid  letters  patent  mentioned.     And 
the  faid  Thomas  eail  of  Derby ^  being  fo  thereof  feifed,  had 
iffuc  of  his  body  one  Edward  his  eldeft  fon,  afterwards  earl 
of  Derby.     That  the  faid  Thomas  earl  of  Derby  laft  men- 
lioned,  afterward?,  viz.  i  Jug.  13  fL  8.  died  feifed  of  the 
faid  tenements.     By  reafon  whereof  the  faid  tencments^de- 
fcended  to  the  faid  Edward  then  earl  of  Derby.     That  the 
faid  fJtv/ir^/ entered  Hnd  became  feifed  thereof  in  tail  to  him 
and  the  heirs  male  of  his  body.     That  the  faid  Edward  had 
iflue  Henry  afterwards  earl  of  Derby.     That  Edward  died 
S4  O^ob.  14  Fy^iz.  feifed  as  aforefaid,  and  that  the  premifTes 
iJcfcended  to  Henry.     That  the  faid  Henry  had  iffue  Ferii* 
rnmdf  afterwards  carl  of  Derby,  and  William  Stanley ^  his  fe- 
cond  fon,  afterwards   like  wife  earl  of  Derby.     Henry   25 
Septemh.  35  Eliz.  died  feifed,  and  the  premiflTcs  defcendi;d  to  Co.  4  Inft. 
Ferdinand,  who  entered  and  had  no  iffue  male,  but  only  three  *^3- 
daughters,  viz.  Anne^  Frofices   and   Elizabeth,     That  -F^''- pi.  ^o,   ' 
dinand  16  Apr.  37  Eliz.  died  in  the  life  of  his  brother  JVi!" 
Jiam  feifed,  and  fo  the  prcmints  defccnded  to  the  faid  iVilliam, 
who  entered.     That  after  the  death  of  Ferdinand,  for  de- 
termination of  fuits  and  controverfies  between  the  faid  earl 
tViUiam  and  Henry  earl  of  Huntington  and  Elizabeth  his  wife^ 
one  of  the  daughters  of  the  faid  Ferdinand,  Gray  Bridges 
lord  Chandos,  and  the  lady  Anne  his  wife,  anorhcr  of  the 
daughters  of  the  faid  earl  Ferdinand,  and   fir  John  E^^^rtonf 
knight,  then  fon  and  heir  apparent  of  Thomas  lord  F»ll'f^r.ere, 
lord  chancellor  of  England,  and  the  lady  Francrs  h\y  v  it*e, 
Another  of  the  dauj?hiers  of  the   faid  carl  Fcrdtnatidt   18 
^ovemb.  4  Joe.  an  aTt  of  parliament  was  maJj  of  and  con- 
cerning the  fiid  fuits  and  controverfies,  and  eOaie  and  title 
of  the  honours,    caiUcs,  manors,    lands  and  tenements  of 
fhc  aforefaid  carl  Ferdinand*,  by  which   it   was  enaded  aa 
felloweihj  viz.                                                               In 
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The  aa  of  In  moft  humble  manner  befeeching  your  royal  majtSjr 

4  7<t^-  your  highnefs  loyal,  faithful  and  obedient  AibjeAs,  JVUiimn 

*  Pi  265.  earl  of  •  Derby ^  of  ihe  moft  noble  order  of  the  garter 
knight,  Henry  earl  of  Huntington  and  the  coontefs  EUzabeth 
his  wife,  Gray  Bridges^  lord  Chandos  and  the  lady  Atme  his 
wife,  eldeft  daughter  of  Ferdinando  late  earl  of  Derby^  fir 
Jokn  Egerton  knight,  fon  and  heir  male  apparent  of  the 
right  honourable  Thomas  lord  EUefmerCf  lord  chancellor  of 
England^  and  the  lady  Frances  his  wife ;  which  faid  William 
carl  of  Derby  is  brother  and  heir  male,  and  the  faid  ladies 
yinne^  Frances  and  Elizabeth  arc  daughters  and  co-heirs  of 
the  faid  Ferdinando^  late  carl  of  Derby^  who  died  without 
i(Tuc  male  of  his  body :  That  whereas  after  the  death  of 
the  earl  Ferdinando  divers  variances,  fuits  and  controverfies 
did  arife  and  grow  between  your  faid  fubjeds  William  ear| 
of  Derby t  and  the  faid  ladies,  as  well  touching  the  eftare, 
right  and  title  of,  in  and  to  the  honours,  caftles,  manors^ 
lands,  tenements  and  hereditaments  of  the  faid  earl,  as  alio- 
touching  the  filial  portions  and  advancements  of  and  (er  yoaf 
faid  fubjeds,  the  faid  ladies  Anne^  Frances  and  Eb'zabetA  i 
for  appeafing,  ending  and  determining  of  which  faid  vari- 
ances, fuits  and  controverfies,  the  faid  William  earl  of 
Derby  and  other  ifTues  male  of  the  faid  honourable  houfe  of 
.  Derby 9  as  alfo  the  faid  ladies  before  any  their  intermar- 
riages, by  and  with  the  advice  and  confentof  the  right  ho- 
nourable Alicey  countefs  dowager  of  Derby ^  late  wife  of  the 
faid  Ferdinando y  and  mother  of  the  faid  ladies ;  and  hj  and 
with  the  advice  of  other  their  honourable  friends,  and  of 
their  counfel  learned,  and  officers,  did  fubmit  themfelvesto 
the  arbitrement,  order  and  judgment  of  the  right  honoura- 
ble Thomas  lord  Buckhurjl^  lord  high  treafurer  of  England^ 
and  now  earl  of  Dorfet^  and  of  the  right  honourable  Gilbert 
earl  of  Shrcwjhury,  the  right  honourable  George  carl  of 
Cumberland,  deceafed,  George  lord  Hun/den,  deccafed,  and 
of  the  right  honourable  fir  Robert  Cecil  knight,  principal 
fecretary  to  your  highnefs,  and  now  earl  of  Salijhiry,  be- 
ing the  honourable  and  well  afFeded  friends,  as  well  of  the 
faid  William  earl  of  Derby,  and  other  the  iflues  male  dc- 
fcended  of  that  honourable  houfe,  as  of  the  faid  ladies 
heirs  general ;  which  faid  honourable  perfons  are.  defied 
to  end  the  faid  controverfies,  having  deliberately  heard  the 
faid  parties,  and  their  learned  counfel  and  officers,  andfoch 
other  their  loving  friends  as  were  authorized  to  deal  therciih 
and  having  advifedly  beared  and  confidered  of  their  fetpcral 
rights,  titles  and  claims,  did  by  the  confent  and  agreemcot 
pt  all  the  faid  parties  and  their  counfel,  officers  and  fricfKb, 

for 
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for  th&  appeafingy  ending  and  extinguilhment  of  all  Vfl-> 
riincesy  claims,  titles  and  •  controverfies  then  moved  and  ♦   p.  266. 
grown,  and  which  then  after  might  arife  and  grow  between 
ihc  faid  parties  or  any  of  them  touching  the  premifles,  agree, 
order  and  determine  (amongll  other  things)  That  fuch  and 
fo  many  of  the  faid  cadles,  manors,  lands,  tenements  and 
hereditannents,  late  parcel  of  the  pofTeffions  and  heredita- 
ments of  the  faid   Ferdinando,  late  carl  of  Derby ^  in  the 
towns,  hamlets,   villages  and  places  hereafter  mentioned, 
and  in  every  or  any  of  them,  (hould  be  afligned,  conveyed 
and  enjoyed  unto  and  by  fuch  perfon  and  perfons,  and  of, 
for  and  during  fuch  eftate  and  edates,  and  with  and  under 
fuch  limitations,  powers,  liberties,  declarations  and  favings, 
and  in  fuch  manner  and  form  as  hereafter  is  mentioned,  li- 
mited and  expreffed.     With  which  faid  order  and  agree- 
ment To  made  by  the  honourable  perfons,  as  well  the  fjid 
IViUiam^  earl  oi  Derby,  and  the  countefs  £//2fl^<'M  his  wife^ 
and  the  reft  of  the  ifTues  male  defcended  from  that  honour- 
able houfe  of  Derby^  as  alfo  the  faid  honourable  lady  Alic$ 
countefs  dowager  of  Derby,  and  the  faid  ladies  EHzabetk, 
Afme  and  Frances,  daughters  to  the  faid  late  earl  Ferdinands 
before,  and  until  their  feveral  marriages,  their  faid  husbands 
and  they  did  and  yet  do  hold  themfclves  well  contented  and 
fatisfied. 

May  it  therefore  plcafeyour  moft  excellent  Majefty,  that 
it  may  be  cnaded,  and  be  it  enaSed  by  your  majefty  the 
lords  fpiritual  and  temporal,  and  the  commons  in  this  pre- 
fent  parliament    aflembled,  and   by  the   authority   of  the 
fame.  That  all  and  every  the  ca files,  manors,  lands,  tene- 
ments, poflefrions,  rents,  reveifions,  fervices  and  heredita- 
ments with  alt  and  fingular  their  appurtenances,  late  the 
poflTeflion  and  inheritance  of  the  faid  Ferdinando,  late  earl 
of  Derby,  in  the  towns,  hamlets,  villages  and  places  hcre-^ 
after  mentioned,  and  in  every  or  any  of  them,  fhall  be  from 
•  hencefarth  for  ever  afliired  and  enjoyed  unto  and  by  the    . 
perfon  and  perfons  hereafter  named,  of  and  for  fuch  eftates 
and  limitations,  and  wiih  and  under  fuch  powers,  liberties, 
provifoes,  exceptions,  declarations  and  favings,  agd  in  fuch 
nttnuer  and  form,  as  hereafrer  in  this  prefent  aft  is  men- 
ffonedy  limited  and  declared  ;  and  that  the  aftnal  and  real 
f^iTeflioQ  of  all  and  fingular  the  faid  caftlcs^  manors,  lands, 
•fWfnents,  pofteilions,  rents,  reverfions,  fervices  and  here- 
"•^anaents  ftiall  be  by  authority  of  thii  prefent  ad  immedi- 
•'•'y  from  henceforth  verted,  adjudged,  deemed  and  taken 
^  ^'m  the  faid  perfon  and  perfons  hereafter  named  in  pof- 
*«iCoa,  remainder  and  revcriion  rcfpedivcly,   of,  for  and 
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during  fuch  edatc  and  cilatcs,  and  with  and  under  fucfa 
pouer$9  liberties,  provifocSy  exceptions^  declarations  wcii 
*  P.  267.  ravings,  and  *  i.i  fuLh  manner  and  lornn,  as  hereafter  in 
this  prefent  act  is  likcwiic  mentioned,  declared,  limited  and 
cxprcfltd. 

And  aherwards  in  the  fame  aft  of  and  concerning   the 
manor  of  Hopr  it  was  enacted  in  ihefe  words:  viz» 

That  the  faid  //Vrr,  counic'.s  dowager  of  Derhy^  during 
her  life,  and  after  htr  dccealc,  the  iaid  IVil'iam  carl  of 
Derby f  dining  his  life,  and  af:er  his  deceafc  JameSy  Ton  and 
heir  apparent  of  the  laid  kl'iiiiam  carl  of  Derby ^  and  lh« 
heirs  males  of  his  bodv,  and  in  dciaidt  of  fuch  ilTue  the 
fecond,  third,  fourth,  fifth,  ilxth  and  levcnth  fons  oF  th» 
faid  William  carl  of  Derby^  lawfijlly  begotten,  and  the  heirs 
male  of  their  and  every  of  their  fcvcral  bodies  lawfully  be-* 
firoiien,  fu^^cellively  and  icfne^ivtly  according  to  the  prior- 
ity of  their  birth  and  age  o'^c  afier  another;  and  in  default 
of  (uch  illu':,  fir  Edward  St^mlcy  kr.ignt,  during  his  natural 
hie,  and  after  his  dtccafe  the  firl^,  fecond,  third,  fourth^ 
fifih,  fixth  and  fcventh  Tons  or*  the  f^ild  fir  EJzvarJ  Stanley 
hwtully  begotten,  and  the  heirs  male  of  their  and  every  ok 
their  fevcral  bodies  lawiuliy  bcguilcn  fuccciTivcly  and  rcf- 
pefiively  according  to  il^c  piiomy  of  their  birth  and  age 
one  after  another  ;  and  in  dclaiiit  of  fuch  iffue,  Edward 
Stanley  of  Bickerjlaff  efquire,  duiing  his  life,  and  after  his 
deceafe  the  firil,  ftrcond,  third,  fourth,  fifth,  fixth  and 
fcventh  fons  of  the  faid  Edward  Stanify  lawfully  begotten, 
And  the  heirs  male  of  their  and  of  every  of  their  feverat 
bodies  lawfully  begotten,  fucccfnvcly  and  rcfpeQively  ac- 
cording to  the  priority  of  their  birth  and  age  one  after  ano« 
thcr:  And  in  default  of  fuch  iffuQ  James  Stanley ^  brother 
c/f  the  lafl  mentioned  Edward,  during  his  life,  and  after  his 
decea'e  the  firft,  fecond,  third,  fourth,  fifth,  fixih  and  fe« 
vcnih  fons  of  the  faid  James  Stanley  lawfuUy  begotten,  and 
th?  heirs  male  of  their  and  every  of  their  fevcral  bodies  liw« 
fully  begotten,  fuccedively  and  refpeciivtly  according  to  the 
priority  of  their  birth  one  after  another,  (hall  and  may  have, 
hold  and  peaceably  and  quietly  enjoy  all  and  every  the  ma- 
nors, melTuages,  lands,  tenements,  rents,  revtrfions,  fer- 
vices,  hereditaments,  liberties,  franchifes  and  jurifdidiont 
whatfoever,  at  any  time  heretofore  the  inheritance  of  the 
faid  FerdinandOy  late  earl  of  Derby^  in  fhpe  and  Hopedsk^ 
and  clfewhcre  within  the  parilh  ol  Hope  in  the  faid  county 
of  Flinty  to  the  manor  of  Hope  belonging  or  appertaining. 
And  it  was  farther  enaded.  That  the  faid  JVilliam  earl  of 
Dirty 9  iir  Edward  Stanley,  Edward  Stanley  and  James  Stmiley 
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fuc^ccflivety  and  rcfpedively  in  pofleilion  to  make  leafes  oF 
any  of  the  premifTes  ufually  letten,  (except  the  caftle  of 
Hanvftrd'SLtid  Greenhdighf  the  manfion-houfe,  parks,  demefnes 
of  Latham^  Kntrwjlejj  Ne^park^  Bttfcoughy  Childiual^  Pit- 
kingtofif  •  Hawarderif  Gremhalf^h^  Bnughton  ih  Fames ^^  P*  268* 
Bothotne  Arm/bead^  Witlifrjhacky  Ebenjbatn  alias  Enfham  and 
Bidjton^  the  manfion-houfe,  Ciarmon  RoiXf  in  Wejlminjler, 
ihe  collcge-hcufe  in  Manchefler  ^nd  the  lower  in  Liverpool 
within  the  fevcral  counties  of  Lanvaflery  Chejler^  Flinty 
Wejijnurlandt  Oxon  and  Middlefex  for  one  and  twenty  years 
or  under,  or  for  one,  two  or  three  lives,  or  for  any  num- 
ber of  years  determinahle  upon  one,  two  or  three  lives  in 
pofleffion,  and  not  in  reverfion,  refcrving  the  old  and  ac(!uf- 
Comtd  rent ;  and  power  for  them  to  make  jointures  not  ex« 
ceeding  a  third  part. 

That  in  the  faid  a3  there  is  a  prdvifo  in  thefe  words : 

Provided  always,  and  be  it  en^i^ed  and  declared  by  the 

authority  aforefaid.  That  your  mod  excellent  majcfty,  your 

heirs  and  fucceflbrs^  and  all  and  every  other  perfon  and  per- 

fons,  bodies  politick  and  corporate,  their  heirs  and  fuccef- 

fors,  executors,  adminiftrators  and   aiTigns,  and  every  of 

them,  oth^r  than  the  perfons  10  whom  any  edate  or  cHates 

ar^  before  limited^  or  mentioned  to  he  limited,  by  this  pre* 

lent  aS,  and  their  heirs  (hall  have,  hold,  and  enjoy  all  and 

every  fuch  and  the  fame  eftatc  and  eftates,  leafe  and  leafes^ 

rights,  titles,  interefts,  revcrfions,  rents,  annuities,  penfion^s 

fervicci,  tenures,  primer  feifins,  liveries,  a6ions,  (latutes^ 

bonds,  recognizances,   debts,    extents,    executions,  judg** 

fnents»  entries,  conditions,  covenants,  warranties,  afes,  pof« 

fcfiions,   oiHces,   commons,    liberties,    eafements,    profits^ 

teimncdiiies,  emoluments^    claims  and  demands,    as  your 

higbnefs^   your  heirs'  and  fucccflbrs,  or  any  of  them,  of 

other  perfon  or  perfons,  bodies  politick  and  corporate,  their 

htirs,  fiicceflbrs,  executors,  adminiftrators  or  afligns,  othei* 

^han  the  perfons  before  excepted,  to  whom  any  eftate  or 

^tte9  is  before  limited  by  this  a6t,  now  lawfully  have  of 

h«fcaficr(hall  or  may  lawfully  have,  or  claim  of,  into,  out 

^U  or  for  any  the  ft  id  caftles,  manors,  lands,  tenements^ 

rents,  reverfions,  fervice s  and  hereditaments,  or  of,  into, 

owtof,  or  for  any  of  them  in   fuch  and  the  fame  manner 

*nJ  form  to  all  intents,  conftruSions  and    purpofes*  as  if 

this  prcfent  aft  had  never  been  had  nor  made.     And  your 

&id  foppliants,  IVilliam  earl  of  Derby ^  Henry  earl  of  H«n- 

^*H^9hy  and  the  lady  Elizabeth  his  wife.  Gray  lord  Chandoif 

*n^  »he  lady  Jtine  his  wife,  and  fir  John  Egertofif  and  the 

■**/  Frances  his  wife,  (hall  and  will  according  to  their  moft 
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l)Ounden  duties  daily  pray  for  your  highnefs  long,  happy  and 
profpcrous  reign  over  us. 

That  Jiice^  countcfs  of  Derby,  in  the  ad  mentionedy 
was  widoiv  and  relid  of  the  faid  Ferdinand^  earl  of  Deriy, 
and  that  the  fa*d  fir  Edward  Stanley  knight,  at  the  naaking 
*  P.  26g.  of  *  the  faid  aft  was  a  pcrfon,  who  the  tenements  afore- 
faid,  next  after  the  death  of  Jamet  the  fon  of  the  faid  carl 
of  Derby,  without  iflTue  male  of  his  body,  by  the  faid  let* 
ters  patent  ouglit  to  take  and  have  according  to  the  limita- 
tion in  the  faine  letters  patent  contained. 

That  the  fa»d  Edward  Stanley  of  BiekerJIaff  in  the  faid 
aS  hkewife  mentioned,  uniil  the  making  of  the  faid  ad, 
yK%i  the  perfon  who  ought  to  take  and  enjoy  the  fM  tene- 
ments next  alter  the  death  of  tiie  faid  fir  Edward  Stanley^ 
\vithout  ifliie  noale  of  his  body,  according  to  the  limitation 
of  the  faid  letters  patent ;  and  that  the  faid  Jamei  Stanley^ 
brother  of  the  faid  Edward  Stanley  of  Bickerftaff,  was  the 
next  perfon  who  ought  to  take  and  have  the  faid  tenements 
next  after  the  death  of  his  (aid  brother  Edward,  without 
ifliie  male  of  his  body,  by  the  limitation  of  the  faid  lettnra 
patent. 

That  I  May  1636.  the  faid  Alice  countefs  dowager  of 
Derby  died,  that  earl  William  entered,  and  was  feifed  ^^mt 
tex  pojlulat. 

29  Sept.  1642.  earl  William  died  feifed,  and  James  his 
fon  entered  and  became  feifed  protU  lex  pojlulat. 

The  faid  earl  James  had  \S\x^  Charles,  afterwards  earl  of 
Derby, 

15  0^.  1 65 1,  earl  James  died  feifed,  and  earl  darks 
Entered. 

.  14  February  1653.  the  faid  earl  Charts,  and  limr^tiea 
Helena  his  wife,  by  indenture  between  them  of  the  firft 
part,  fir  Charles  Woclfeley  knight,  Richard  Knighiley  efquire, 
John  T'wijleton  efquire,  John  Hewley  efquire,  Rowland 
Jenkes  jun.  efquire,  and  Jojbud  Sprig  of  the  fecond  part, 
and  Thomas  Crachley  efquire,  Nicholas  Brereton  gent*  and 
Roger  Griffith  gem.  of  the  third  part,  for  1 700/.  to  the  -(aid 
earl,  and  1898/.  10/.  to  the  truftees  for  felling  the  (aideftate 
by  the  parliament,  paid  by  the  faid  earl's  appointment, 
grant,  alien,  bargain,  fell,  enfeoff  and  confirm  to  the  faid 
CAarles  Woolfeley,  Richard  Km'ghtley,  John  Twifietm,  Jafci 
Hewley^  Ro^vland  Jenket  and  Jojhua  Sprig  their  heira  and 
afiigns,  the  faid  manor  of  Hope,  alias  Sj^een  Hopei  and  the 
iaid  eart  Charles  for  him  and  his  heirs>  doth  warrant  the 
^)remi(res  to  the  faid  leflees  and  their  heirs,  againft  him  and 
his  heirs,  and  that  they  (Iiall  enjoy  the  fanoe  accofdingly. 

And 
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And  the  faid  darks  earl  of  Derby  doth  conftitute  the  fatd 
Thomas  CracUey,  Nichalas  Breretcn,  and  Roger  Griffith  his. 
attornies  jointly  and  feverally  to  make  livery  and  feifm  of 
the  faid  premifles. 

That  lirery  and  feifin  was  executed  accordingly^  and  the 
tenants  of  the  faid  manor  did  attorn  thereto. 

•  10  April  1654.  That  Charles  t2ix\  of  Derby  and  his*  P,    27O, 
u'ife  levied  a  fine  of  the  faid  premifles  at  the  great   felTions 
for  the  county  of  Flini,  with  w^iranty  againd  all  men  with 
proclamations. 

The  faid  fine  was  to  the  ufe  of  the  faid  indenture  men- 
tioned. 

That  the  grantees  entered  and  continued  in  poflTcflion 
firom  the  time  of  the  making  the  faid  indenture. 

That  the  defendants  at  the  time  when,  (*fc-.  and  dill  are 
tenants  of  the  premifles  to  the  faid  grantees. 

^l^Decemher  1672.  earl  Charles  died,  leaving  iffuc  the 
Icflbr  of  the  plaintiff  now  earl  of  Derby ^  and  was  at  th^ 
death  of  his  father  at  the  age  of  fixteen  years,  nine  months 
and  four  days,  and  no  more. 

2  February  29  Car.  2.  the  Icflbr  of  the  plaintiff  entered, 
and  made  the  leafe  to  the  plaintiff  prout  in  the  declaration. 

They  find  the  flatuceof  34  //.  8.  and  conclude  generally. 
If  for  the  plaintiffj  for  the  plaintiff,  ("fr. 
.  Lftvinz  for  the  plaintiff.  It  is  to  be  taken  notice  of,  that 
this  afi  of  4  yac.  in  the  record  doth  alter  the  eftate  limited 
by  the  letters  patent ;  for  by  the  2kGt  it  is  only  limited  to  the 
fevcnth  fon  ;  but  by  the  letters  patent  to  every  other  fon, 
«nd  then  the  remainder  over  to  others. 

I.  *Tii  not  doubted  but  that  the  reverfion  dill  remains  in 
the  crown. 

a.  The  poffeffion  of  the  feoffees  is  notfiing  to  the  pur- 
pofe,  for  though  there  be  fines  levied  and  defcents,  yet  the 
Hatateof  limitations  hath  no  operation  but  from  the  death 
of  carl  Charles^  which  is  but  abour  three  or  four  years 
fince.     Upon  this  record  are  two  queflions. 

I.  What  effed  the  fine  in  1654.  and  the  feoffment  with 
vrariranty  have,  taking  the  fame  abflradivcly  from  the  ccn- 
iideration  of  the  ftatute  of  34  H.  8.  cap.  20. 

a.  What  operation  the  (lacute  of  34  H.  8.  hath  in  this 

cafe? 

1.  As  to  the  feoffment,  it  is  no  difcontinuancey  beciu^e 
the  reverfion  remains  in  the  king.  Lit,  fe^,  625.  and  C:. 
Ut.  335.  a. 

2.  A**  to  the  warranty  in  the  fvoffment  and  fine,  it  is  of 

^  no 
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r.o  e(fe£^,  bccaufe  it  is  a  lineal  warranty^  and  fo  canTVOt 
bar  without  fiCTcts. 

As  to  the  fine,  it  is  no  bar  by  the  ftatute  of  3a  H.  8. 
capf  36.  bccaufe  the  laft  provifo  therein  excludes  all  fines 
levied  of  lands  intailed,  where  the  reverfion  is  in  the  king, 
or  intailed  by  a3  of  parliament. 
^  P,  271.  •  But  it  is  objected,  that  the  words  at  the  end  of  the 
provifo  are,  TAat  every  fuch  fine  Jljall  be  of  like  ffni'ce  as  ihej 
were  or  Jbould  have  beejif  if  the  a^  had  not  been  made ;  and 
fuch  ellates-taii   were  barrable  by   fine  by   the  flatute  ol 

Rtfp.  The  ftatute  takes  notice  that  there  were  diverfitiei 
of  opinion  in  that  point, 

Pafch.  19  H.  8.  6.  pi,  5.  Dyer  2.  b.  pL  i.  and  this  fta« 
tute  of  32  H.  8.  cures  a  doubt  in  cafe  of  ordinary  perfons^ 
but  leaves  out  the  fines  of  lands,  whofe  reverfion  is  in  the 
crown.  And  the  exception  would  not  have  been  inferted^ 
had  they  not  barred  before. 

If  we  confider  how  this  point  ftood  before  this  ftatute. 
we  (hall  find,  Br.  Fines  de  terr,  121.  That  fuch  fines  die 
pot  bind  the  iffue,  becaufe  no  difcontinuance.  Br.  Affu^ 
ranees  6^  accordingly  ;  but  Dyer  3a.  a.  pL  i.  Englefield  juf 
tice  faid  he  knew  it  by  experience,  that  a  fine  did  bar  th< 
iflTue  in  tail,  though  the  reverfion  were  in  the  crown.  Bill 
Shelley  juftice  doubted ;  and  fo  there  was  judge  againft  judge 
8  Co.  74.  a.  Such  fine  did  not  bar  the  iflue  ;  and  (o\s  6C9 
55  in  Chandos^s  cafe  obiter  ;  and  Co.  Lit.  372.  ^.  A  fine  i: 
a  bar  by  32  //.  8.  bat  not  by  34  H.  8.  and  fo  there  are  bui 
opinions  in  this  point,  and  no  judgment.  This  doub' 
reached  the  parliament,  and  therefore  they  thought  that  th< 
fine  was  no  bar  before  34  H.  8.  And  the  conclufion  is 
That  if  it  was  no  bar  by  4  //.  7.  it  was  now  by  32  H.  8 
and  then  came  the  fiatute  of  34  H.  8.  which  made  ai 
ei:d  of  the  quelVion  ;  for  by  the  opinion  of  all  it  is  now  n^ 
bar. 

Then  we  muft  confider,  whether  this  aS  of  4  yqc.  al 
.    tcrs  the  ufe,  and  here  it  will  be  objefted, 

I.  Here  is  no  gift  of  the  king,  but  of  the  parliament 
for   I.  Alice  is  let  in  befqre  count  William.     3.  Count  JPjJ 
Ham  hath  no\y  but  an  efiate  for  his  life,  and  afterwards  t( 
fevcn  of  his  fons  fuccefllvely ;  but  all  the  other  of  his  foo 
are  excluded,  andTir  Edward  Stanley  is  let  in  in  their  place. 

Rffp,  This  is  a  gilt  of  the  king  within  the  intent  so< 
meaning  of  the  ftatute  of  34  //.  8.  for  thefe  reafons. 

I.  Th{;re  is  no  nnore  fftate  given  by  this  aft  of  4  Jac 
» than  by  the  letters  patent  of  2  R.  3.  but  all  the  eftates  graotcvj 

arc 
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within  the  compaft  of  the  heirs  males  of  the  body  of 
mias  fir/l  earl  of  Dtrhj. 
2K  .  The  parliament  did  not  intend  to  give  any  things  but 
make  firm  an  agreennent  between  the  parties. 

•    3.  The  limitations  to  earl  William  for  life,  with  the  *  P.    272. 
m^ainder  to  yames  in  tail  male  is  not  any  bounty,  or  aug- 
ntation  of  the  eftate  which  was  given  by  the  letters  pa- 
c^nt.     The  afi  hath  taken  away  from  earl  William^  but 
t  added  any  thing. 

^.  If  earl  fVilRam  had  had  twenty  fens,  this  a£l  doth 
exclude  them,  but  others  are  let  in ;  for  the  faving  ex- 
tends to  them  after  the  determination  of  the  new  particular 
^flares,  and  the  old  eftate-tail  fupplies  the  other  Ions;  and 
ttie  a&  did  not  intend  to  make  feveral  donors,  viz.  The 
king  as  to  feme  part,  and  the  aS  as  to  other  parr. 

5.  The  provifo  is,  faving  to  the  king,  his  heirs  and  fuc- 
c^CIors,  fochy  and  the  fame  eftate,  (^c.  as  they  now  have; 
^nd  how  (hall  the  tenure  be  faved,  if  the  a£i  mull  be  the 
donor? 

6.  This  is  a  cafe  concerning  the  expofttlon  of  an  afl  of 
Parliaments  which  ought  to  be  as  favourably  conftrued  as  a 

^ow  let  us  examine  the  objedions. 
GbjeS.   I.  The  eftale  of  countefs  Alice  is  a  new  eftate. 
^^.  1.  *Tis  polTible  ftie  hath  but  what  flie  had  in  right 
^^f  dower. 

2.  This  agreement  fliall  be  conftrued  to  be  purfuant  to 
'  dower. 

3  But  be  it  what  it  may  be,  ftie  is  dead,  and  fo  is  no 
'P«"«jodicc. 

Oi/V^.  2.  The  eftate  of  count  William  is  altered ;  for 
w  he  hath  only  an  eftate  for  life,  the  remainder  to  his 
*flVie$  in  tail  male. 

J^fp.  That  is  no  gift,  but  a  deprivation  of  a  gift.  And 
^*  a  man  have  three  horfes  in  his  ftable,  and  a  man  t^tkes 
a^^^aytwoof  them,  he  cannot  be  faid  to  give  the  ihirJ, 
'^*'' Viich  he  took  not  away. 

OiyV^.  3.  Here  is  a  gift  to  count  James,  for  he  had  no- 
^«  ing  before  during  the  life  of  count  IVilliam  his  father. 

Jiefp,  I.  This  a^  hath  not  one  word  of  giving  in  it,  biit 
**^«t  they  ftiall  hold  and  enjoy. 

2.  Here  the  meaning  was  not  to  make  a  gift,  but  in  pur- 

3Dce  of  an  agreement  between  the  parties  to  fettle  ihe 

^site;  and  fo  it  is  a  diftributioa  of  th?  lands  amongft  the 

family. 


4« 


I  . 
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•  P.    275.      •  Ohje^.  Conftru&ion  of  an  aS  of  parliament  ought  to 
be  according  to  equity. 

Refp.  This  aft  of  34  H.  8.  ought  not  to  be  favourably  ' 
condruedy  becaufe  contrary  to  equity  and  rcafon  of  the 
common  law,  and  refl rains  alienation.  Keilway  96.  a,  pL  6. 
Lit*Je^,  360.  So  the  ftaiuteof  Wejlm.  2.  cap.  1.  is  to  be 
uktn  ftriaiy  for  the  fame  reafon,  Co,  2  Itt/l.  335.  and 
therefore  it  is  faid,  that  a  fine  ipfo  jure  Jit  rmlhts^  yet  it  is 
a  difcontinuance.  And  fa  he  prayed  judgment  for  the  d^ 
fendant.     Pofl, 

ft 

William  Scot  verfus  Knapton.     Debt.    Error. 

f  rwr,  TN  debt  upon  the  ftatutes  of  i    £//s.  cap.  3.  and  23  EUz. 

A  cap,  I.  for  abfeniing  from  church  for  eleven  months. 
Upon  Nil  debet  pleaded,  judgment  was  given  in  B.  R.  And 
now  the  defendant  there  brought  a  writ  of  error.  And  it 
was  objeSed  by  the  counfel  for  the  defendant  in  the  writ  of 
error,  that  fuch  a  writ  of  error  did  not  lie  within  the  fta- 
tute  of  27  Eliz,  cap,  8.  becaufe  it  is  an  adion  tarn  quam\ 
and  the  words  of  the  ftatute  are  (other  than  where  the  queen 
Jball  be  party)  and  here  the  king  is  party.  But  refoUcd, 
the  writ  doth  well  lie,  becaufe  the  king  is  not  properlj  par- 
ty, though  he  is  to  have  part  of  the  penalty. 

26  Febr.  1679. 

^^\cny.  London.  (T.    Jur',  &:C'  quod  Abrahamus  Chiflers  ouper 

de  London*  labor'  quintodie  Februarii  Anno,  ^c.  tricefimo 
primo  vi  &  armis,  &c.  apud  London*  videlicet  in  Parocbia 
Sandi  Sepulchri  in  Ward'  de  Faringdon  extra  London' 
prsed'  duo.  Collar'  ornament'  panicilium  viril'  cum  temol* 
ornat',  Anglice  vocat'  Mens  laced  Crcvats,  valor  feptem 
folidor'  de  bonis  &  cataliis  cujufdam  Annse  Charteris  Sphw 
fter  adtunc  &  ibidem  invent'  adiunc  &  ibidem  felonice  fu- 
rat'  fuit  cepit  &  afportavit  contra  pacem  diGti  Domini  Re- 
gis nunc  Coron'  &  Dignitat'  fuas,  &ic. 

Upon  a  fpccial  verdiS  the  jury  find.  That  on  the  day,  and 
at  the  place  in  the  indidment  mentioned,  Abraham  Qdffir 
came  to  the  fliop  of  Anne  Charteris  fpinfter  in  the  faid  in- 
didment  likewifc  named,  and  afked  for  to  fee  two  crevatt  in 
the  indidment  mentioned,  which  (he  ihewed  to  him,  and 
delivered  them  into  his  hands,  and  thereupon  he  a(ked  the 
*  P.  276.  price  of  them,  to  which  *  five  anfwered  7/.  wbereopoa  the 

faid 
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faid  Abraham  Chijfers  offered  her  3/.  and  immediately  run 
out  of  the  faid  (hop,  and  took  away  the  faid  goods  openly 
in  her  fight ;  But  whether  this  he  felony,  or  not,  is  the 
queflion.  And  if  it  (hall  be  adjudged  felony,  we  find  him 
guilty ;  and  that  the  goods  were  of  the  value  of  7/.  and 
that  he  had  no  goods  or  chattels,  lie.  But  if  it  be  not  ad- 
judged felony,  we  find  him  not  guilty,  nor  that  he  fljd  for 
the  fame. 

And  I  am  of  opinion^  that  this  ad  of  Chijfer  is  felony ; 
For  that,  I.  He  (hall  be  faid  to  have  taken  chefe  goods /f/- 
leo  ammo ;  for  the  a&  fubfequcnt,  viz.   His  running  away 
tvith  them,  explains  his  intent  precedent;  as  the  tuing  a 
Replevin  to  get  the  horfe  of  another  man's,  to  which  he 
hath  no  title,  is  felony,  becaufe  in  fraudem  Legis,  Co,  3 
/ff/7.  108.     So  if  an  officer  cometh  to  a  man,  and  telleih 
him  that  he  is  outlawed,  when  the  officer  knoweth  the  con- 
trary to  be  true,  and  by  colour  thereof,  takes  his  goods,  it 
is  felony.     DaUon^s  office  of  Jberiffsf  cap.    12\,  fol,  489.181^,154. 
And  the  cafe  of  one  Far,  in  which  1  myfelf  was  a  couiifel,  ^^^1  43- 
•was  thus  ;  Far  knowing  one  Mrs.  Steneer  living  in  St,  Mar- 
tin's Lane  in  Middle fcx  to  have  conftderahle  quantity  of  goods 
in  her  houfe,  procured  an  affidavit  to  be  filed  in  the  Common 
Pleas,  of  the  due  delivery   of  a  declaration,  in  an  a^ion  of 
£je3ione  firms,  in  which  he  was  lejfor,  though  he  had  no 
title,  and  thereupon  got  yidgment,  and  took  out  an  Habere 
facias  pofTeHionem  for  the  houfe,  dire^ed  to  the  fheriff  of 
Middlefex,  and  procured  him  to  make  a  warrant  to  a  bailiff  to 
execute  the  writ,  who  with  Far  came  to  the  houfe,  turned  Mrs. 
Steneer  out  of  poffeffion  thereof,  and  feifed  upon  the  goods  of  a 
great  value,  and  converted  them  to  his  own  ufe,  and  upon  com» 
plaint  made  by  Mrs.  Steneer  to  fir  Robert  Hide,  then  lord 
eUef  jufiice  of  B,  R.  Far  was  apprehended  by  his  warrant, 
end  indited  at  Juftice-Hall  in  the  Old  3aily,  and  found  guilty, 
and  hanged ;  for  that  he  ufed  the  colour  of  an  a^ion  of  r/V^- 
nuTtt,  and  the  procefs  thereupon  to  execute  his  felonious  intent, 
in  fraudem  Legis. 

2.  Although  thefc  goods  were  delivered  to  Chiffcr  by  the 
owner,  yet  they  were  not  out  of  her  pofTeffion  by  fuch  de- 
livery, till  the  property  (hould  be  altered  by  the  pertedion 
pf  the  contra6t,  which  was  but  inchoated  and  never  per- 
feded  between  the  parties  ;  and  when  Chiffer  run  away 
with  the  goods,  it  was  as  if  he  had  taken  them  up,  lyins^ 
in  the  (hop,  and  run  away  with  them.  Vide  Hill,  21  H. 
y.  l^pl,  21.  Bra^onhys,  Furtum  efi  tra^atio  rei  aliens 
frandulenta,  •  animo  furandi,  invito  illo  cujus  res  ilia  fuertt,  ♦  p^  277. 
Stanford's  Pleas  of  the  Crown  25.3. 

Samuel 
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Samuel  Dodd,  Clerks  vcrfus  Ralph  Ingleton. 

Tithes.  nPHE  piaintifF  being  vicar  of  Chigtvel  in  Effex,  cxhi» 

*  ^^'g^*'*       "**    biicd  his  Englilh  bill  in  the  exchequer  chamber  againft 
^^      '  *        the  defendant  for  fmall  tithes,  and  amongft  ihc  reft  for 

tithe  milk ;  and  upon  the  hearing  a  quefiion  arofe,  Whe« 
ther  the  defendant  (hail  pay  the  tenth  part  of  the  roitk.  of 
his  cows  every  meaF,  or  only  every  tcnfh  meal  ?'  And  it  was 
decreed  that  he  fhould  pay  every  tenth  meal  incire  to  the 
piaintifF;  for  otherwife  the  piaintifF  muft  be  forced  to  keep 
s  fervAnt  for  that  fervic^  of  colieding  the  milk  onlj,  and 
perhaps  the  tithe  would  not  amount  to  a  pint  i  diiy.  The 
next  queftion  was.  Whether  de  jure  (there  being  nocuftom 
one  way  or  other)  the  pariihioner  ought  to  fend  the  tithe 
milk  to  the  vicar  to  his  houfe,  or  that  the  vicar  ought  to 
fetch  it  from  the  parilhioner?  And  now  22  ilftfy  1679- 
The  vicar  brought  a  civilian,  one  dodor  Rayne/,  to  argue^ 
whofe  argument  was  as  follows.  By  the  Jus  commune  Ec^ 
clefiajlicutn  which  is  the  canon  law,  all  tithe  ought  to  be 
brought  home  to  the  parfon ;  and  the  law  is  grounded  upon 
the  fcripture.  MaJac,  3.  10.  Bring  ye  all  the  tithes  into  the 
Jiore-houfei  and  St.  ferome  gives  the  rule  fo;  and  Unwood 
h  3.  77/.  16.  De  Decimis  Cap,  ^ia  qui  Jam  ^  verho  CMgen^ 
ditj  pag.  1 68.  Cohnus  de  jure  tetietur  non  folum  Decimas  hi" 
jvfmodi  colligere  tf  coacervare^  fed  ctiam  in  horreum  Sacerdi&tis 
afferre.  And  this  is  certain  for  predial  tithes.  And  fo  fkyi 
Speculator y  it  is  for  wines.  And  although  there  be  no  ex- 
prefs  mention  of  milk,  and  that  milk  is  here  in  England 
reckoned  amongft  minute  tithes ;  yet  in  other  countries  it  is 
a  predial  tithe. 

2.  All  tithes  ought  to  be  paid  fo  foon  as  they  nuy  be  fit 
for  the  parfon  to  receive  them;  fo  calves  at  fuch  an  age» 
and  other  things,  as  the  matter  will  hear.  Now  'twill  ibe 
very  inconvenient  if  the  milk  which  de  jure  is  tithaUe 
every  meal,  fhall  he  fent  for  by  the  parfon  twice  a  day*  and 
every  time  may  not  be  a  pint. 

3.  In  the  manner  of  tithing,  that  which  magir  expedit 
Ecckfia^  is  to  be  obferved,  then  it  is  more  decent  for  the 
parifhioner  to  bring,  than  the  parfon  to  fetch  his  titbciL 
Where  the  law  is  fijent,  the  cuftom  of  the  places  adjacent 

•  P.    278,  prevails.     ♦  Now  here,  all  the  neighbour  vicars  have  ihcir 

milk  brought  home  to  them. 

Upon 
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Upon  heftfiog  thb  trgumcnt  the  coitrt  thought  (it  for  the  Tender  of 
plaimiC  if  he  faw  caufe,  to  infert  all  his  parifhiooers,  ^'' at  theliluT; 
as  manjr  of  them  as  he  pleafed  into  his  bill ;  tind  upon  their  of  the  paxiOiU 
ttnfwers  the  court  would  deliver  their  opinion,  bccaufc  of°"Y**8o<Mi» 
afctrtatning  ihe  way  of  paying  tithe  milk  quite  through  the  ^^V  ^ 
parifliy  to  prevent  multiplication  of  fuirs ;  but  if  the  plain- Palmer  341. 
tiflF  (hall  not  think  fit  fo  to  do,  the  court  adjourned  this  ^^^?"™^" '^^^ 
catife  till  ^tckaelmcS'Term  to  give  their  opinions  ;  and  at- suggedioo, 
lerwards,  w«.   10  November  1679.  we  all  agreed  that  the  ^^a^  ^»c  I?- 
tithe  milk  ought  to  be  carried  by  the  parifliioncrs.     My  Jjl^f'thriraiK 
opinion  was.  That  it  fhould  be  delivered  at  the  vicarage- quart  of  milk 
houfe,  becaufe  where  tlicre  is  no  cuflom  the  common  law^^  '*j^  parfon- 
prevails;  but  my  lord  chief  baron  and  the  other  two  barons  at  any  other 
agreed,  that  it  (hould  be  delivered  in  the  church-porch,  place  is  a 
becaofe  the  neighbouring  pariflies  did  fo;  but  that  appeared  ^°^ ^j!^^°^j^ 
not  in  the  pleadings,  but  fo  it  was  decreed.  tion,  by  Pop- 

ham  chief  juf- 
tlce,  3  Cro.  609.    AuAtn  vnjms  Luca*. , 

John  Lifle  verfus  John  Grey  Efquire,  Thomas 
Ogle  and  Robert  Manners.  EjeSIment.  Nor- 
ibumberland. 

Trin.  22  Car.  2.   Rot.  141.    B.  R.    In  a  JVrit  of 
Error  in  the  Exchequer  Chamber. 

THE  pliintiflF  dedares  of  the  dcmife  of  WilUam  IJpV\zf^. 
of  four  mefluages,  two  hundred   acres  of  land,  two  p^^'r**?* 
hundred  acres  of  meadow,  two  hundred  acres  of  p^fture,  ^  j^^n  ',J^*' 
and  Ihrcc  hundred  acres  of  moor  in  yf^on  in  the  parifti  of  a  Show.  6. 
Ftlton.     Upon  not  guilty  pleaded,  the  jury  gave  a  fpecial  ^^^^^  3°*' 
^erdid, 

That  before  the  trefpafs  and  ejeSoicnr,  one  John  FJJIe 

wma  feifed  in  fee  of  the  tenements  in  queftion ;  and  fo  be^* 

iog  thereof  feifed  15  Augitfl  15  Car.  i,  an  indenture  was 

made  between  the  faid  John  JJJle  of  the  one  part,  John 

Roifcn  and  I'homas  Lorain  of  the  other  part,  and  inrolled 

duly  within  fir  months  in  the  court  of  chancery,  according 

10  the  form  of  the  ftatuie.     The  tenor  whereof  followcih 

in  thefe  words,  viz. 

•  This  indenture  made  the  fifteenth  day  of  Augujl  in  the  ♦    p,  ^jq- 
fifteenth  year  of  the  reign  of  our  fovereign  lord  Charles ^ 
by  the  grace  of  God,  king  of  Enghndy  Sat/and^  France 
•n<l  Irelmdy  defender  of  the  faith,  Wc.  between  John  Lifle 
of  OUFelton  alias  Little  Felton  in  the  county  of  Northum^ 

terlandf 
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hrJandf  gent,  of  the  one  part,  and  Join  Rob/on  clerk^  ttn 
of  the  ptebendarics  of  the  cathedral  church  of  Durham, 
and  Thomas  Lorain  of  Kirkharle  in  the  county  of  Ncrtkum 
berland  gent,  of  the  other  part,  Witnenfeth,  that  the  fau 
John  Lijle  for  the  fettling  and  eflablifhing  of  all  the  mefTua 
gcsy  larmsy  lands,  tenements,  and  all  other  the  heredita' 
ments  hereafter  mentioned  to  be,  remain  and  continue  in  thi 
blood  of  the  faid  John  LiJle  in  fuch  manner  and  fort  a 
hereafter  is  herein  and  hereby  limited  and  exprefled,  fo  lom 
as  it  (hail  pleafe  Almighty  God  to  continue  the  fame  ;  ant 
for  and  in  confideration  of  the  natural  love  and  aflfedioi 
which  he  bearcth  unto  thofe,  unto  whom  the  eftates  here 
after  are  limited  ;  and  for  the  advancement  of  Edwari 
JJJle  his  fon,  and  others  of  the  blood  hereafter -mentioned 
He  the  faid  John  Liftc  doth  hereby,  for  him  and  his  heirs 
covenant,  grant  and  agree  to  and  with  the  faid  J(^n  Robfm 
and  Thomas  L'irain  and  their  heirs,  that  lie  the  faid  Joh 
LiJle  and  his  heirs  fnall  and  will  from  henceforth  Hand  an< 
continue  rcifcd  of  and  in  all  that  whole  mefluage  and  tene 
ments,  called  Felton  alias  Little  Felton^  within  the  parifh  o 
Felt  on  in  the  faid  county  of  Northumberland^  late  parcel  0 
the  pofli-fllons  of  the  monaflery  of  Brent  burn  in  the  fai< 
county  of  Northuriberlandy  together  with  all  and  fingular  ih< 
appurtenances  and  premiffes  to  the  fame  belonging,  or  bein| 
accounted,  accepted,  reputed  or  taken  to  be  part,  parcel  0 
member  thereof,  or  therewith,  or  heretofore  ufed,  occu 
pied,  poffefTed  or  enjoyed  as  part,  parcel  or  member  there- 
of; and  all  that  ihe  manor  and  lordfhip  of  if^s/i  alias  Acktm 
in  the  laid  county  of  Northumberland ^  commonly  called  ani 
known  by  the  name  of  the  North  and  South  parts  of  \\\\ 
town  of  yWon  aforefuid,  together  with  all  and  fmgular  tofts 
crofts,  woods,  underwoods,  mines,  quarries,  lands,  mea 
ilows,  feedings,  commons  and  common  of  padure ;  and  al 
and  lingular  the  appurtenances  whatfoever  to  the  faid  mano: 
or  lordHiip  of  A^m  alias  Ackton  belonging  or  appertaining 
or  therewith  uftd,  occupied  or  enjoyed  as  part,  parcel  o 
member  thereof,  together  with  tv/o  clofes  called  or  knowi 
by  I  he  names  of  the  Middle- Wood  clofes;  and  alfooiK 
mefTuage  late  in  the  tenure  or  occupation  of  one  Robert  Cm 
*  P,  280.  ^^  ^'^  afligns,  •  with  their  and  every  of  their  appurtenance 
to  the  fame  belonging  or  in  any  wife  appertaining,  or  there 
with  ufed,  occupied  or  enjoyed  as  part,  parcel  or  membe 
thereof,  with  all  other  the  flaid  John  LiJle  his  lands,  tenc 
ments  ard  hereditaments  whatfoever,  with  the  appurtenan 
ces  in  the  county  of  Northumberland  aforefaid,  and  to  an 
for  the  ufes,  intents  and  purpofes  hereafter  limited^  and  t* 

an 
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nd  For  no  other  afe,  intent  or  purpofe  whatfo^ver,  that  19 
o    fay.  To  and  for  the  ufe  and  behoof  of  the  faid  John 
'JJJe9  for  and  during  the  term  of  his  natural  life,  without 
mpeachment  of  and  for  any  manner  of  wade,  and  after 
his  deceafe,  to  and  for  the  ufe  and  behoof  of  the  faid  £</• 
Kvard  Uficy  for  and  during  the  term  of  his  natural  life,  and 
after  his  deccafe,  to  and  for  the  ufe  and  behoof  of  the  firft 
fon  of  the  faid  Edward  Lijl€  lawfully  t6  be  begotten,  and 
to  the  ufe  and  Inrhoof  of  the  heirs  males  of  the  body  of 
the  iirft  fon  lawfully  to  le  begotten  ;  and  for  default  of  fuch 
ifTue,  to  the  ufe  and  behoof  of  the  fecond  fon  of  the  faid 
Edwar^  Lijie  lawfully  to  be  begotten,  and  the  heirs  maVcs 
of  the  body  of  the  faid  fecond  fon  lawfully  to  be  begotten ; 
and  for  default  of  fuch  iflTue,  to  the  ufe  and  behoof  of  the 
third  fon  of  the  body  of  the  faid  Edward  LiJle  lawfully  to 
be  begotten,  and  the  heirs  males  of  the  body  of  the  faid 
third  foD  lawfully  to  be  begotten  ;  and  for  default  of  fuch 
iffue,  to  the  ufe  and  behoof  of  the  fourth  fon  of  the  body 
of  the  faid  Edward  LiJle  lawfully  to  be  begotten,  and  the 
heirs  males  of  the  body  of  the  faid  fourth  fon  lawfully  to  be 
begotten;  and  fo  feverally  and  refpedtvely  to  every  of  the 
keirs  male  of  the  body  of  the  faid  Edward  LiJle  lawfully  to 
l>e  begotten,  and  the  heirs  males  of  the  body  of  fuch  heirs 
males  lawfully  to  be  begotten,  according  to  their  ages  and  . 
feniorities  ;  and  for  default  of  fuch  iflue,  to  the  ufe  and  be- 
hoof of  William  LiJle  of  JVarkeworth  in  the  faid  county  of 
Nirthmiberland  gent,  for  and  during  the  ttrm  of  his  natural 
'ifcf  and  after  his  deccafe,  to  the  ufe  and  behoof  of  the  firft 
fon  of  the  body  of  the  faid  IVilliam  LiJle  lawfully  to  be  be- 
Eotten,  and  the  heirs  male  of  the  body  of  the  faid  firft  fon 
uwfDilj  to  be  begotten  ;  and  for  default  of  fach  iffue,  to 
^heufc  and  behoof  of  the  fecond  fon  of  the  body  of  the 
™  William  UJle  lawfully  to  be  begotten,  and   the  heirs 
"*le  of  the  body  of  the  faid  fecond  ion  lawfully  to  be  be- 
S^ten;  and  for  default  of  (uch  iflfue,  to  the  ufe  and  behoof 
^f.ihe  third  fon  of  the  faid  William  Up  lawfully  to  be  be- 
B^^'en,  and  the  heirs  male  of  the  body  of  the  faid  third  fon 
"wfuljy  to  be  begotten ;  and  for  default  of  fuch  iffue,  to 
*nenfc  and   behoof  of  the  fourth  fon  of  the  body  of  the 
^^^i  William  L//7^  lawfully  to  be  begotten,  •and  the  heirs*  p,  28 1, 
""■leof  the  body  of  the  faid  fourth  fon  lawfully  to  be  be- 
foilcn ;  and  fo  feverally  and  rcfpc6\ively  to  every  of  the 
J^Jrimalc  of  the  body  of  the  faid  William  LiJJe  hwfuWy  to 
*^  l^egotlen,  and  the  heirs  males  of  the  bodies  of  fuch  heirs 
jnales  lawfully  to  be  begotten,  according  to  their  ages  and 
f*oioriiics ;  and  for  default  of  fuch  iffue,  to  the  ufe  and 

behoof 
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behoof  of  the  right  heirs  of  the  faid  Edward  UJle  for* ever. 
Provided  always^  and  it  is  hereby  declared  by  and  between 
all  the  parties  to  rhefe  prefents ;  And  the  faid  yokn  Ufie 
party  to  thefe  prefents,  for  him  and  his  heirs,  jdoth  covenant, 
grant  and  agree  to  and  with  the  faid  John  Robfon  and  7>iv- 
mas  Lorain  and  their  heirs  ;  That  if  it  (hall  happen  the  faid 
Edward  LiJJe,  fon  bf  the  faid  John  Lffle,  party  to  thefe 
prefents,  do  die  without  iflfue  male  of  his  body  lawfully  be* 
gotten,  that  then  the  faid  John  Lijle,  party  to  thefe  prefents, 
and  his  heirs  ihall  and  will  (land  feifed  of  all  and  fiogular 
the  manor,  lands^  tenements  and  hereditaments  a(bre(aid9 
with  their  and  every  of  their  appurtenances,  to  the  ufe, 
intent  and  purpofe,  that  they  (hill  and  will  raife  and  levy 
out  of  the  rents,  ifTues  and  profits  thereof,  the  (everai  fums 
of  too/,  a- piece  for  each  and  every  of  the  daughters  of  the 
faid  Edward  Lijle,  to  be  paid  after  the  fame  be  Co  levied,  to 
the  elded  firfl,  and  fo  in  order,  according  to  their  ieveral 
ages  and  feniorities.  Provided  always j  that  if  the  faid  John 
JJfley  party  to  thefe  prefents,  (hall  and  do  at  any  ticne  here- 
after during  his  life-time,  declare  unto  the  faid  John  Rstfin 
and  Thomas  Lorain^  or  either  of  them,  that  he  is  intended 
to  alter  and  revoke  any  ufe,  trud,  claufe  or  limitation  in  or 
to  thefe  prefents,  by  his  writing  indented  by  him  fealed  and 
delivered  in  the  prefence  of  two  or  more  fufficient  witnefies, 
that  then  fuch  addition,  alteration  or  revocation  by  htm  lb' 
made,  (hall  (land  and  be  ^ood  and  eflfedual  in  law  to  all  in* 
tents  and  purpofes ;  any  thing  herein  contained  to  the  con- 
trary in  any  wife  notwithftandmg. 

By  virtue  whereof,  and  of  the  ((atute  for  transferring 
ufes  into  poflTefTicn,  the  faid  John  Lijle  became  feifed  of  ths 
tenements  aforefaid  in  his  demefne  as  of  freehold,  6>r  term 
of  his  life,  remainder  as  is  before  limited,  and*  fo  being 
feifed  had  i(rue  Edward  Lijle  his  eldeft  fon. 

That  the  faid  John  Lijle  i   March  17   Car.  i.  died  fo 
feifed  ;  after  whofc  death  the  faid  Edward  entered  and  be- 
came thereof  feifed  in  his  demefne  as  of  freehold,  for  bis 
life,  the  remainder  as  aforefaid,  and  fo  being  thereof  finfed^ 
the  faid  Edward  had  ifTue  only  a  daughter  (lill  alive. 
♦  P-  282-       •  That  the  faid  Edward  Lifle  30  September  1694. 
this  indenture,  following  in  thcic  words : 

This  indenture  made  the  30th  day  of  Se^ember  i 
between  Edward  Lijle  of  A^on  in  the  county  of 
berland  gent,  of  the  one  part,  and  Thomas  Ferjler  tJi 
Jlon  in  the  faid  cour.ty  of  Northumberland,  John  FofrfliTf 
cond  fon  of  fir  Maihcw  Forjler  of  Etherf^on  aforefaiid  in  t 
aforefaid  county,  gent,  of  the  other  part,  witneffetlif  th 

t^ 
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the  faid  Edward  Ufie  for  divers  efpecial  and  good  caufes  and 
confiderations  him  thereunto  moving.  Hath  given,  granted^ 
bargained^  fold,  aliened,  infeoflFed  and  connrmedi  and  by 
tbeie  prefcnta  doth  freely  and  fully  give,  grant,  bargain,  fell^. 
alien,  infeoff  and  confirm  unto  the  faid  Thomas  Forjler  and 
yohn  Forjler^  their  heirs  and  alCgns,  all  that  mefTuage,  te- 
nement or  farm  called  and  known  by  the  name  of  Old  Pel- 
toHy  fituate,  lying  and  being  in  Little  Felton  in  the  parifli  of 
New  Fekon  in  the  faid  county  of  Northumberland^  within 
the  tenure  or  occupation  of  the  faid  Edward  Lifte  or  hit 
afligns.  And  all  that  the  town,  townlhip  or  manor  of  Ac^ 
tan  alias  Acltan  with  the  appurtenances,  containing  as  well 
all  that  part  of  the  faid  manor  called  the  South  Part  of  the 
town,  townfliip  or  manor  of  Aciortt  as  that  part  which  it 
called  by  the  North  Part  of  the  town,  townfhip  or  manor 
oF  Ackton  in  the  faid  county  of  Northumberland ^  and  all  and     ' 
lingular  houfes,  edifices,    buildings,  barns,  (tables,    byers^ 
backfides,  outhoufes,   gardens,    orchards^  meadows,    feed* 
ingSy  paflures,  leafows,  commons  and  common  of  pafture, 
woods»  underwoods,    mines,   quarries,  eafements,    profits, 
commodities  and  emoluments  whatfoever  to  the  faid  mef- 
faage,  tenement  or  farm,  and  to  the  faid  town,  townfhip 
at  manor,  or  either  of  them  belonging  or  appertaining,  or 
with  the  fame  or  any  part  thereof,  now  or  at  any  time 
heretofore  held,  ufed,  occupied  and  enjoyed  as  part,  par- 
cel or  member  of  the  faid  mefTuage,  tenement  or  farm,  or 
of  the  faid  town,  townfhip  or  manor,  or  either  of  them, 
or  of  any  part  of  them,  or  either  of  them,  together  wjili 
til  and  (ingular  the  writings,  charters,  evidences,  efcripts, 
efcrowls,  deeds,    tranfcripts  of  fines,   exemplifications  of 
tecordt  and  muniments  whatfoever,  of  or  concerning  the 
tforefaid  prcmiflfes,  or  part  thereof  (amongft  other  things,) 
>U  which  faid    writings,  charters,  evidences,  efcripts,    ef- 
crov^ls,  deeds,  tranfcripts  of  fines,  exemplifications  of  re- 
cords tod  muniments,  the  faid  Edward  Lijle  doth  for  him^ 
^^  hein,  executors  and  adminiflrators,  covenant,  grant  and 
ycc  to  and  with  the  faid  Thomas  Forjirr  and  *  John  For*  «  P.    a$3, 
fi^»  tnd  their  heirs,  that  he  the  faid  Edward  LiJle,  and  his 
n^'ifti  (hall  and  will,  at  and  upon  the  enfealing  and  delivery 
"•rtof,  deliver,  or  caufc  to  be  dtlivercd  to  the  faid  Thomas 
^^fttr  and  John  Forjler^  and  their  heirs,  undefaced  and  un- 
^"^^Hed,  to  have  and  hold  the  faid  meflfuage,  tenement  or 
^^9  tff.  unto  the  faid  Thomas  Forjler  and  John  Forfier^ 
their  heirs  and  affigns  forever.     And  farther.  He  the  faid 
wvarrf  Lifle  and  his  heirs,  the  faid  melTuage,  £!ff.  to  the 
^^  Thomas  former  and  John  Forfier  their  heirs  and  aiTigns, 
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,       againd  all  perfons  whatfoever  will  for  ever  wtrradt  and  de- 
fend by  thefc  prefents. 

That  the  faid  lad  mentioned  indenture  was  executed  by 
livery  and  fcifin. 

That  in  Hillary  Term  1649.  A  common  recovery  was* 
fufTercd  of  the  prcmiflTes,  wherein  Ralph  Fojier  gent,   wis 
demandant,  the  faid  T'komas  Fotjlcr  andy©^  Forjier  tenants^ 
nnd  ihe  faid  Edward  Lifle  vouchee,  and  vouched  the  com- 
mon vouchee. 

That  the  iM  Edward  IJJJe  died  i  May  1674.  w^hout 
anv  iflue  but  his  faid  daughter. 

That  by  and  at  (he  death  of  the  faid  Edward  Lijlfi  fon 
^f  the  faid  John  Lijle^  all  the  ellates  and  remainders  in  the 
indenture  aforefaid,  bearing  date  15  Augujt  15  dr.  i.  li- 
mited, and  which  preceded  the  limitation  to  IVUIiam  UJlff 
named  in  tiie  laid  indentuie  and  now  leflfor  of  the  plaintiflP, 
did  end  and  deieimme. 

That  the  faid  William  Lijle  was  coufin  of  the  whole  blooci 
of  the  faid  John  JJflc, 

That  the  faid  IVilliam  LiJle  after  the  death  of  the  faid 
Edward  LiJJe,  20  January  28  Car,  2.  did  enter  upon  the 
p'offeffion  of  the  faid  John  Grey^  Thomas  Ogle  8hd  Robert 
Manner s^  and  became  fcifed  protit  lex  pojlulat^  and  n\ade  the 
leafc  to  the  plaintiflF^  who  entered  and  was  poflfefTed  until 
the  defendants  ejected  him.  And  if  for  the  plaintiiF,  for 
the  plaintiflP,  ^c. 

Judgment  was  given  in  S.  k.  for  the  plaintiff;  and  now 
the  defendant  brings  a  writ  of  error. 
•  Pollexfen  for  the  plaintiff  in  the  writ  of  error. 

The  quell  ions  are  two,  t.  Whether  by  the  conveyance 
of  15  Augujl  15  Car.  i.  Edward  UJle  have  an  edate-tail? 

2.  If  he  hath  not,  then  whether  the  plaintifF  hath  any 
title  confidering  the  provifo  ? 
*    P.  284.      *  As  to  the  firji^  The  cafe  Is  no  more  but  this. 

Laytds  are  limited  to  the  tife  of  Edward  Lifle  for  his  life^ 
the  remainder  to  his  firfl^  fccondy  third  and  fourth  font  fuc* 
ce (lively^  mid  the  heirs  male  of  their  refp^^ive  bodies  ;  md  fa  ' 
1  fevf rally  and  refpe^ively  to  every  of  the  heirs  male  ef  the  My 

•/"  the  faid  Edward,  and  tlie  heirs  male  of  the  bttdy  of  fuch 
heirs  male^  according  to  their  ages  and  f-niorities,  the  rtmaih* 
der  to  William  Lifle,  ^c.  Edward  fuffers  a  recovery^  mut 
dies  without  iffue  male. 

And  1  conceive  that  Edward  had  an  edate-taiL  and  to  the 
recovery  well  fuffeied  to  the  ufe  of  the  Forflers  and  their* 
heirs. 

It  is  agreed  on  all  hands,  that  where  an  cflate  is  limited 

to 
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td  a  man  for  life>  and  afterguards  to  theheirs  of  his  bodv* 
ihc  heirs  arc  in  by  difcent  and  not  by  purchafe,  Co.  upon  Lit. 
22./.  I  Co.  104.  a.  II  Co.  79.  b.  Lewit  Bo/ivleh  czfc, 
which  is  in  efFed  the  fame  with  this  in  quedion. 

Obje^.  Here  it  is  to  the  heirs  male  of  the  body  of  Ed- 
ward,  and  the  heirs  male  of  the  body  of  fuch  heir  male. 

Re/p-  The  addition  of  thofe  words  make  no  alteration, 
but  are  only  words  of  abundance,  and  are  comprehended 
within  the  firft  words>  and  are  of  the  fame  nature;  and  fo 
is  Sheliie*t  cafe. 

*Tis  not  like  to  Arc?ier*s  cafe,  for  there  the  limitation  is 
to  the  heir  in  the  Angular  number. 

•  Obje^.  The  words  are  relative,  and  fo  feverally  and 
refpcSively  to  every  of  the  heirs  male  of  the  body  of 
Edward. 

Refp.  We  arc  upon  the  conflrudion  of  a  deed,  and  not 
of  a  will,  and  therefore  rules  in  limitation  of  eftates  ought 
to  be  here  obfervcd. 

The  word  (heirs)  is  a  term  of  art  in  the  law,  and  hath 
an  cftablifhed  fenfe ;  and  Littleton  fays,  it  is  the  fole  wor,d 
which  pafleth  an  inheritance. 

There  are  certain  words  which  in  the  law  are  appro- 
priate to  fome  particular  purpofc,  Coke  uppn  Littleton  9.  a. 
And  this  word  (heirs)  is  fo  appropriate  to  an  edate  of  in- 
heritance, I  Co.  103.  b.  Shellie^s  cafe.  From  which  we 
roaj  infer,  that  we  cannot  alter  the  legal  fignification  of  the 
word  (heirs)  and  conflrue  it  to  (Ignify  fons  or  iflfue. 

Ohje^.  This  is  a  conveyance  by  way  of  ufe,  which  may  $£.4.7.  Whea 
be  conftrued  with  equal  favour  as  a  will.  "^f*  'j^'j^ 

Rjtfp^  Ufes  arc  now  reduced  to  the  rules  of  the  common  ^u'tion  of'^in- 
liw.   I   Co.  87..^.  Corbet's  cafe.    Winch.  6o»    I  /^o/.  ^^r.  heriiancw  dc- 
837.  /?.  M  I.  and  2.  Tit.  Eftate.     A  feoffment  to  the  ufe  ^«n*i'W^>« 

^    M         \  i  '     'tf  1       r  •  •     •      1  I  n  common  law 

of  if.  and  his  iflues  male  ot  his  body,  makes  not  an  eftate-  dircAs  the  de« 
taiU  for  want  of  the  word  heirs.  ^ccnt  of  .them, 

•  And  there  is  no  cafe  to  be  found  in  law,  where  the  i  p**o8r 
wond  (heirs)  is  taken  for  iffue  or  fon  ;  And  in  this  cafe       .  *        ^* 
(hoold  heir  be  taken  for  iflue  or  Ton,  here  would  be  a  very  * 

great  alteration  in  point  of  limitation,  for  the  fifth  fon  muft 
take  by  name  of  fon.  ^ 

!•  The  word  (fo)  alters  not  the  cafe;  and  if  the  inter- 
pretation of  a  deed  ihould  be  as  of  a  will,  many  fuits  would 
be  u|^]d  by  reafon  of  the  incertaioty  of  the  law  in  fuch 
cafes. 

2.  The  operation  of  the  provifo  is  out  of  doors,  becaufe 
It  is  found  in  the  vcrdid,  that  all  the  eftates  precedent  to  the 
eftate  of  William  Lijle  are  determined. 

S  a  Levinz 
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L^inz  for  the  defendant  in  the  writ  of  error.  Edwuri 
hath  but  an  edate  for  life,  becaufe,  i. 'Tit  a  conveyance 
by  way  of  ufe  which  was  originally  but  a  tnift,  and  an 
equitable  thing,  and  therefore  ought  to  be  favourably  con* 
ftrued. 

2.  The  intent  of  the  father  was  plainly  contiary;  for 
why  (hould  he  limit  no  farther  than  to  his  fourth  fon?  and 
it  was  not  intended  that  Edward  (hould  have  any  other 
eftate  but  for  life  in  poflTeflion,  becaufe  power  is  provided 
for  him  to  raife  portions  for  his  daughters,  which  need  not 
have  been  if  he  have  an  eftate-taii,  for  he  could  do  it  by  a 
common  recovery. 

3.  'Tis  not  a  limitation  to  the  heirs  nude  only^  but  to 
every  of  them,  according  to  their  feniority. 

4.  'Tis  to  the  heirs  male  of  thofe  heirs  male.  And  fo 
prays  judgment  for  the  defendant.     Adjoumatwr,    Ftfi. 
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POLLEXFEN  for  the  plaintiff.  The  eftaies  limited 
by  the  ad  of  4  Jac.  are  the  fame  eftates  in  fubftance 
with  what  were  limited  by  the  Icftters  patent,  and  vary  only 
in  circumflances,  and  therefore  Ferdinando  was  feifed  in  tail 
under  the  patent,  and  JBce  intiiled  to  dower  under  him. 

The  firft  alteration  objeded  is  the  limitation  to  ABu(ot 
her  life. 

Refp.  That  may  conflft  with  the  edate  in  the  patcnt».  for 
it  is  but  for  her  life,  and  it  is  but  a  third  part,  wbicb  i» 
equivalent  to  the  dower  (he  (hould  have  by  the  cftate  in  the 
patent. 

The  fecond  alteratioti.  is,  that  count  IVilUam  hath  an  ef- 
late-tail  by  the  patent,  but  now  by  the  aA  he  hath  bill  ao 
cftate  for  life,  with  remainders  to  his  foos  in  tail. 

Bijp.  By  the  fit  ft  cftate  he  had  oo  other  advantage  cKan 

he 
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he  hath  by  the  eftate  hr  Kle^  and  therefore  there  is  no  fub« 
flmntial  alteration. 

The  third  alteration  is,  that  here  are  by  the  ad  runita* 
tlons  to  other  perfbns,  viz.  Edward  Stanley^  i^c. 

Refp.  Thofe  othec  perfons  were  to  have  fucceeded  by 
the  patent. 

OljiB.  The  provilb  to  make  leafles  and  jointures. 

Ri^.  As  to  the  power  to  make  leafes^  tenant  in  tail 
couki  have  made  fuch  leafes  before.  And  as  to  the  power 
fo  malie  jotiDtnreSf  it  is  to  be  oiily  of  the  third  part  of  what 
be  (hall  be  in  poflTeffion,  and  fo  is  no  more  than  dower. 

Ohje^.  Cokeqn  Lift  37a.  6.  A  recovery  fuffered  by  te- 
nant m  uil»  where  the  reverfion  was  in  the  crown,  barred 
the  ellate-tail  before  the  (latute  of  34  if.  8.  cap,  20.  and  fo 
i\  was  agreed  in  33'  H.  8.  as  it  is  Br.  tit.  Tail  41 .  40  jljf. 
fL  36. 

Ritfp-  The  lord  Brcokf  who  was  made  chief  juftice  2 
JUar*  and  was  either  a  judge,  or  very  near  it,  and  at  the 
hei^  of  bis  pradioe  in  38  H.  8.  about  which  time  the 
cafe  is  cited  *  by  the  lord  Coktf  is  of  another  opinion,  fir.  *  p«  287, 
Jljfurances  6.  Fines  levie  de  terres  121.  and  he  lived  nearer 
the  making  the  (latutes  of  32  H.  8.  and  34  H.  8.  So  is  i 
4Mirf.  46.  ^  ii8«    And  by  the  penning  of  the  ftatute  of 

24  HI  8.  it  appears  that  no  notice  is  taken  therein  of  any   ' 
oe,  hot  only  of  a  recovery,  which  (hews  that  a  fine  ex-r 
tends  not  to  an  eflate«tail  where  the  reverfion  is  in  thb 

Serjeant  Weftm  for  the  defendant.  The  eftate  is  totally 
nhered  by  the  ad  of  parliament,  for  now  the  eftate  created 
by  that  %Gi  is  drawn  out  of  the  eftate- tail  which  was  created 
hj  the  letters  patent,  and  not  out  of  the  reverfion  in  the 
crowA^  and  count  WiUiam  had  a  reverfion  in  him  ^xpedant 
upon  this  new  eftate.  And  an  eftate-tail  is  capable  to  have 
another  eftate  drawn  out  of  it,  either  by  wrong  or  by  rightj 
which  may  out-'laft  the  old  eflate.  Tenant  in  tail  bargains 
and  (ells ;  it  is  a  good  eftate  to  laft  till  the  ifTue  enters.  And 
whatfoever  thing  may  be  done  where  the  reverfion  is  in  a 
coflamon  pcrfon,  the  fame  thing  may  be  done  by  aO;  of  par- 
liament in  cafe  of  a  king. 

OhjtB.  If  here  be  a  new  eftate,  who  is  the  donor  ?  Not 
the  a^  of  parliament,  becaufe  a  parliament  is  no  corpora* 
tion,  and  fo  cannot  be  faid  to  be  donor. 

RmJP^  An  ^Qi  of  parliament  may  be  donor  by  way  of  giv- 
ing a  penal  judgment,  as  in  cafe  of  forfeitures.  2.  By  way 
of  executton  of  an  agreement,  and  either  the  a£t  is  donor, 

and 
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and  tenant  ip  tail  is  donor  proportionably,  as  in  the  (latQle 
of  ufes  ;  and  here  William  is  the  donor. 

Obje^.  The  old  and  new  eftate  came  both  into  one  per- 
^  fon,  viz,  count  Charles,  and  fo  he  could  not  alien  the  one 
without  the  other. 

Refp.  Lt  is  all  one  as  if  the  eftates  had  been  in  divers 
perfoDs,  and  Charles  here  had  power  over  the  new  eftaie- 
taii  by  fine,  feoffment,  ^c.  but  not  over  the  old  (ftate-tail. 

Obje^.  This  is  Petitio  Principii,  for  whether  he  hath  any 
power  over  either  of  the  eftates  is  the  queftion. 

Re/p.  The  eflate  granted  by  Charles  (hall  arife  out  of  the 
eftate  which  is  mod  mediate  to  the  gift,  viz.  the  eflatc- 
tail,  and  not  out  of  the  reyerfipn  in  the  crown  which  is  the 
old  reyerfion. 

The  ftatute  of  34  H,  8,  being  difcharged  by  the  aft  of 
4  Jac,  the  lands  became  alienable  at  all  tinnes  afterwardsy  as 
Dumport'*scz{tj  where  a  condition  which  reftrains  aliens* 
ation  is  once  difpenfed  with,  is  for  ever  after  deftroyed. 
*  P.    288,      •14  Car.,  2.  Gardiner^s  cafe,  upon  afpecial  verdid,  king; 
H.  8.  gives  to  Michael  Sianhcpe  and  his  wik,  and  the  heirs 
of  their  bodies,  certain  lands,  Michael  A'lcSf  the  lands  de* 
fcend  to  T'homas  Stanh^pa^  his  fon  and  heir,  who  petitions 
the  queen  to  grant  the  reverfion  to  fome  perfons  in  fee,  to 
the  intent  the  laid  Thomas  Stanhope  may  make  a  leafe  for  99 
years  by  way  of  niortgage,  and  enters  into  a  cecognf7aace 
to  the  queen,  conditioned  that  nothing  (hall  be  done  wbilft 
the  reverfion  is  out  of  the  crown,  prejudicial  to  the  queen  ; 
the  queen  conveys  the  reverfion  to  the  lord  Burleigh  and  fir 
Walter  Mildmay  in  fee.     Thomas  Stanhope  makes  the  Ieale» 
then  fuffers  a  common  recovery ;  the  faid  lord  Burkigi  and 
Waller  Mildmay  reconvey  to  the  queen.     The  queflioiis 
were  1.  If  the  grant  to  the  lord  Burleigh  and  fir  WedUr, 
Mildmay  was  void,  for  the  queen  was  deceived  in  her  grant; 
and  refolved  the  grant  was  good,  and  the  queen  not  de- 
ceived.    2.  Whether  the  queen  being  in  by  the  re-graor, 
fir  Stanhope,  the  fan  of  Thomas,  was  now  refl rained  from 
aliening :  And  refolved  he  was  not,  becaufe  the  force  of  the 
flatute  of  34  H.  8.  was  difcharged.     Et  adpurnatur.  Psft*' 


•♦. 
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TH  E  defendant  being  fued  in  London  brings  an  Habeas  By  law. 
Corpus  direfied  to  the  mayor,  aldermen  and  citizens  '  ^*"J'*  ^^' 
cf  the  ftkl  city^  who  make  this  return,  viz.  Antiqua  ci- 

The  city  of  Lmdon  isj  and  hath  been  time  out  of  mind  ^'>(^^* 
an  aocieotcity,  and  that  the  mayor  and  commonalty  and  \  ^^  \^\[ 
citizens  of  the  faid  city  are,  and  time  but  of  mind  have  %  Kcb.  ty, 
been  a  body  politick  and  corporate,  and  time  out  of  mind  ^°^  5o|. 
have  been  known  by  the  name  of  the  citizens  of  the  city  of  "^  ^    ^    ' 
Lmdon^  barons  of  the,  i3c. 

And  that  in  the  fame  city  there  is,  and  time  out  of  mind 
bach  been  a  cuftom  ufed  and  approved  of,  viz. 

Tlitt  the  mayor  and  conunonalty  and  citizens  of  the  city  Cudom  to  or- 
of  Lmdon  by  themfelves  ^nd  fuch  other  perfon  or  perfons,  *^*^'  ^*^^** 
as  by  the  mayor  and  aldermen  of  the  city  of  Loruhn  afore- 
iaid  for  the  time  being,  by  the  afTent  of  the  commons  of 
the  fame  city  have  been  appointed,  have  and  have  had 
right  to  order  and  difpofe  of  carrs,  carts,  carrooms,  carters 
and  carmen,  and  of  all  other  perfon  and  perfons  whaifoever 
work'mg  any  carrs  or  carts  within  the  city  of  Lojulon  and 
liberties  thereof  according  to  ihe<;uftom  there.  ♦  P.    2%g. 

*  And  that  there  is,  and  hath  been  time  out  of  mind  a  Cunom  to  ai- 
raftom>  that  if  any  cuftom  bedcfeaive,  or  that  there  (hall  ^^^ll^l^"'""'* 
be  any  thing  in  the  city  of  new-emerging,  where  before 
there  was  no  remedy,  the  mayor  ani  aldermen  with  the 
aflent  of  rhe  commonalty  may  appoint,  and  have  appointed 
and  ordained  fit  and  convenient  remedy  and  agreeable  to 
reafon  for  the  profit  of  the  citizens  of  the  fame  city  and 
odier  the  fnbjeds  of  the  king  thither  reforting,  when  and 
as  often  as  they  (hould  think  fit,  fo  as  fuch  ordinance  were 
profitable  for  tiie  king  and  his  people,  i^  bona  Jidci  confotC 
and  reafonable. 

That  the  faid  cufioms  are  confirmed  by  parliament  in  the 
feventh  year  of  king  R.  2. 

That  in  a  common  council  held  2  April  1677.     It  was 
enaQed,  as  followeth. 

For  the  better  and  more  regular  orderinof  and  difprfiic  of  \ei  of  com- 
akll  carrs,  carts,  carrooms,  carters  and  carmen,  and  allot  her  "^^'^^  ^^""*'*** 
fxrfons  whatfoever  that  ftiall  hereafter  woik  any  carr  ur 
crarrs  within  this  city  or  the  liberties  thereof  tor  hire.  Be  it 
i^naded  and  ordained  by  the  right  honourabli:  the  lord  mayr.r, 
'M^dermen  and  commons  in  common  council  ailcmbled,  anil 

•by 
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Repeal  of  sl      by  the  authority  of  the  fame,  That  one  aft  of  common 
former  by-       council  made  in  the  mayoralty  of  fir  John  Lawrence  knight^ 
for  the  government  of  carrs,  carts,  carrooms,  carters  and 
carmen.  And  every  claufe,  article  and  thing  therein  con* 
tained,  be  from  henceforth  repealed  ;  And  the  fame  is  here« 
Chrift*!  Hofpi-  by  repealed  and  made  void  to  all  intents  and  purpofes*    And 
tai  to  have  the  y^  |j  f^nijcr  enafied  and  declared  by  the  authority  aforefaid, 
or^ring  q        ^j^^^  ^^^  prefident  and  governors  of  ChriJFs  Hofpitd  (hall 
have  the  rule,  overfight  and  government  of  all  fuch  carrsy 
carts,  carters  and  carmen,  and  of  all  other  perfons  whatfo- 
ever,  that  do  or  (hall  hereafter  work  or  ufe  any  carrs  or 
carts  within  the  city  of  LondonJ  or  the  liberties  thereof,  for 
hire,  according  to  the  rules,  dlredions  and  provifions  in  this 
prefent  ad   mentioned  and  comprifed.     And  the  prefent 
trade  of  this  city  being  rerioudy  confideifed,  and  to  the  end 
that  all  the  flreets  and  lanes  of  this  city  may  not  be  pef- 
tertd  with  carrs  or  carts,  and  his  majcfty's liege  people  may 
have  free  paiT^ge  by  coach  or  otherwife  through  the  faid 
flreets  and  lanes :  Be  it  enaSed,  That  no  mtore  than  420 
carts  (hall  be  allowed  or  permitted  to  work  for  hire  frouf 
one  place  to  another  within  this  city  or  the  liberties  thereof^ 
and  that  each  of  them  (hall  be  made  known  by  haying  the 
city  arms  upon  the  (haft  of  every  fucb  cart,  in  a  piece  of 
brafsj^  with  the  number  upon  it,  and  that  1 7/.  41/.  per  an* 

*  P«   290*  mim  *  and  n6  more  (hall  be  received  and  paid  for  a  carroomp 

and  20/.  and  no  more,  or  greater  (ine,  upon  any  admittance 
or  alienation  of  a  carroom,  which  1 7/.  4//.  per  atmum^  vnk 
20/.  aforcfaid,  is  to  be  wholly  applied  towards  the  relief 
and  maintenance  of  the  poor  orphans  harboured  and  to  be 
harboured  in  the  faid  ChHjl^s  HofpitaL  And  that  if  any 
perfon  or  perfons  (hall  prefume  to  work  any  carrs  or  carts 
within  the  faid  city  and  liberties  for  hire  by  himfelf  or  fisr*^ 
vant,  not  being  duly  allowed  as  aforefaid,  fuch  perfon  or 
perfons  for  every  time  fo  oifcDding  (hall  forfeit  and  pay  the 
fum  of  1 3/.  4^/1  to  be  recovered,  received  or  obtained  as  it 
hereafter  mentioned. 

And  be  it  farther  enaded   by  the  authority  ajforefaid^ 
That  there  (bail  not  be  hereafter  any  car,  cart  or  cars 
i  pcrmitt<ed  or  allowed,  to  any   wharf,  wharfingers,,  wood- 

mongers  or  retailers  in  fuel,  or  kept  or  worked  by  any  whar^ 
finger  or  any  retailer  or  retailers  in  fuel  after  the  24/^  dajK 
of  Jme  next.     But  fuch  car,  cart  or  cars  as  are  part  of  the 

•  V  f^i>^  number  of  420  cars  licenfed  by  the  faid  'prefident  and 

goveriiors  which  are  allowed  the  carriage  of  all  wood^ 
coals  and  other  fuel  within  the  fame  city  and  libertiea  there- 
of at  fuch  rates,  and  in  all  other  refpeds^  as  other  goods 
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and  commodities  are  nfed  to  be  carried,  and  not  otherwife. 
And  if  any  wjiarfinger,  woodmonger  or  other  retailer  10 
fiiej^  iball  prefuroe  to  keep  and  work  any  cart  or  car  con- 
trary to  the  true  meaning  hereof,  fuch  perfon  and  perfon^ 
for  every  time  fo  offending  (hall  forfeit  and  pay  for  the  firft 
ofience  the  fum  of  13/.  4J.  to  be  recovered  and  obtained  as 
15  hereafter  mentioned,  and  for  the  fecond  and  every  other 
offence  afterwards,  double  the  faid  fum  of  13/.  4^/.  to  be 
alfo  levied  as  is  hereafter  ezpreffed. 

Provided  neverthelefs.  That  it  (hall  and  may  be  lawful 
for  every  perfon  and  perfons  with  his  and  their  own,  or 
with  any  other  car,  cart  or  cars,  to  bring  out  of  the  coun- 
try to  the  faid  city,  or  to  fetch  from  the  faid  city  into  the 
country  any  coak,  fuel  or  other  goods,  wares  and  merchant 
dizes.  And  that  it  (hall  be  lawful  for  every  retailer  of  fuel 
to  bring  home  to  his  or  their  own  houfes  or  wharfs  all  man- 
ner of  fuel  by  and  with  his  and  their  own,  or  with  any 
other  car,  carts  or  cars. 

And  be  it  farther  enafied.  That  fuch  as  have  any  car-p 

room  or  carrooms  duly  licenfed  and  allowed  as  aforefaid, 

(hall  not  directly  nor  indiredly  let  them  out  for  hire  16  be 

wo^Kd  by  any  others  at  any  time  hereafter  without  the  ap* 

probation  and  allowance  of  the  faid  prefident  and  governors 

erf  CkriJFs  lUjpital  *  for  the  time  beiitg  firft  obtained,  and  ^  P«  291. 

attefted  in  writing  under  the  faid  prefident's  hand ;  To  the 

ead  that  none  may  be  admitted  to  work  any  car,  but  fuch  as 

fhooM  be  found  of  civil  carriage  and  able,  and  meet  for 

that  cmployipent,  upon  pain  that  every  perfon  fo  offending 

therein  (ball  forfeit  the  fum  of  lo/,  a  day  for  every  day  he 

fliaU  let  to  hire  the  (kid  car,  to  be  recovered  as  is  hereafter 

.  mentioaed ;  And  that  the  prices  of  carriage  may  be  made 

Moderate  as  well  for  the  people  as  the  carmen.  It  is  enaSed, 

That  forthwith  this  prefent  year  and  hereafter  always  from 

tioie  to  time,  as  often  as  occafion  (hall  require,  reafonable 

rates  and  prices  of  carriages  within  this  city  and  liberties 

IhaQ  be  let  and  appointed  by  the  court  of  aldermen,  they 

calling  to  their  affi(lance  fuch  of  the  commons  as  they  (hall 

think  fit  for  their  information  therein.     And  the  faid  prices 

to  be  printed  and  fet  upon  polls  in  publick  places,  and 

SI  copy  thereof   to  be    always    carried    about    by   every 

refpedive  carman  for  the  fatisfadion  of  all  perfons  that 

Ihall  defire  to  fee  the  fame.    And  if  any  carman  (hall  de- 

maad  and  take  more  than  according  to  fuch  rates  and  prices 

lb  to  be  fet  down,  fuch  perfon  and  perfons  fo  offending  (hall 

forfeit  and  pay  for  every  fuch  offence  the  fum  of  10/.  to  be 

tuui  and  recovered  as  is  hereafter  mentioned.    It  is  hereby 

farther 


s 
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tarther  enaded.  That  if  any  perfon  or  perfons  authorized 
to  work  any  car  or  cars  by  himfelf  or  fervant  (hall  negleft 
or  refufeduiy  to  pay  the  (aid  yearly  rent  of  i  7/.  4^/.  a  year 
to  the  faid  prefident  and  governors,  for  the  ufes  aforefaid 
for  every  the  faid  car  and  cars,  as  is  before  mentioned,  the 
carroom  that  is  the  licence  of  fuch  perfon  or  perfons  to  work 
loch  car  or  cars  be  fufpended,  and  fuch  perfon  or  perfons  be 
difabled  to  work  any  longer  by  virtue  of  the  fame  licence* 
until  he  or  they  (hall  conform  to  the  payment  of  the  faid 
duty  of  1  7/.  4J.  refpeflivcly.  And  if  any  perfon  or  per- 
fons, for  the  caafe  before  mentioned  being  fo  difabled,  (hail 
prefume  before  conformity  after  fuch  difallowance  to  u(e  or 
work  any  car  or  cars  either  by  him  or  themfelves,  or  by  his 
or  their  fervant  or  fervants,  agent  or  agents,  then  every 
fuch  perfon  and  perfons  (halKjefpedively  forfeit  and  lofe  the 
ftim  of  13/.  4^.  for  every  time  they  (hall  fo  vroik^  to  be 
recovered  and  applied  as  is  hereafter  mentioned. 

And  laftly  it  is  enaded.  That  all  penalties,  pains  and 
forfeitures  in  and  by  this  zGt  before  limited  and  appointed^ 
(hall  and  may  be  levied  by  dillrefs  of  the  goods  of  the  per- 
fon fo  o(Fending  in  the  faid  city  to  be  found  or  recovered  by 
adion  of  debt,  bill  or  information  in  the  name  of  the 
chamberlain  of  this  city  for  the  time  being,  in  hismajefty's 
•*  P.  292.  court  holden  before  *  the  lord  mayor  and  aldermen  of  the 
faid  city  in  the  chamber  of  the  Guildhall  of  the  city  of 
lymdofif  and  after  recovery  thereof,  one  moiety  after  charges 
dedudedihall  be  to  the  informer,  and  the  other  moiety  to 
the  poor  of  CkriJVs  Hofpital  in  London^  to  be  employed  for 
and  towards  their  relief.  In  all  which  fuits  to  be  brought 
by  this  ad,  the  chamberlain  (hall,  in  .cafe  he  do  recover, 
be  allowed  his  ordinary  cofts  and  charges  to  be  expended  in 
and  for  recovery  of  all  fuch  forfeitures  againft  the  oflFender 
and  offenders.  And  in  cafe  upon  a  trial  the  verdift  (hall 
pafs  for  the  defendant,  or  in  cafe  the  party  (hall  be  nonfuit 
or  difcontinue  his  fuit,  in  every  fuch  cafe  the  defendant  (hali 
alfo  recover  his  reaf&nable  cods. 

Provided  always,  and  be  it  ena3ed  by  the  authoirity 
aforefaid,  That  no  perfon  or  perfons  hereafter  to  be  em- 
ployed in  taking  care  for  the  putting  of  this  ad  in  execu- 
tion, as  a  ftreetman  or  other  officer,  (hall  be  allowed  to 
have  any  carroom  within  the  city  of  London  or  the  liberties 
thereof;  any  thing  in  this  ad,  or  any  other  law,  ufage  Of 
cuftom  of  this  city,  to  the  contrary  in  any  wife  notwithftaufing. 

They  farther  certify,  That  before  the  coming  of  the 
writ  of  Habeas  Corpus ^  the  defendant  was  taken  in  the  faid 

city. 
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city,  aod  imprifoned  in  the  cuftody  of  the  (heriflfs  thereof  b? 
virtue  of  an  original  bill  of  debt  upon  demand  of  t  y.  4  J. 
againft  him  2  Novemb.  29  Car.  2.  upon  the  faid  slQ  before 
the  mayor  and  aldermen  in  the  chamber  of  the  GuildJiall  of 
the  faid  city,  According  td  the  cufiom  of  the  faid  city,  which 
&id  original  bill  doth  ftill  there  depend  undetermined. 

Thompfon  for  the  defendant.  That  here  ought  no  Proce- 
dendo  to  be  granted,  but  that  the  defendant  niay  be  difcharged 
from  the  adion.  This  writ  is  a  Habeas  Corpus  to  remove  a 
cau(e  out  of  an  inferior  court,  and  if  it  appears  that  the 
plaintiff  hath  not  caufe  of  adion,  or  that  this  court  hath 
jurifdiSion  of  the  caufe,  no  Procedendo  ought  to  be  granted. 

I  hold,  I.  This  by-law  is  unreafonable  and  void,  and  not 
warrantable  by  the  cuftom. 

2.  The  defendant  is  not  within  the  pennlty  of  it. 

3.  This  court  is  well  poflefTed  of  the  cauie. 

jtf  to  the  firjlf  By  this  cuftom  alledged,  the  mayor  and 
aUeroien  have  no  power  to  reftrain  the  number  of  carts,  or 
to  impofe  fines. 

All  by-laws  to  reflrain  liberty  or  trade  are  void,     \i  Co. 

53-  . 

The  taylors  of  Ipfwich  cafe.  Moor  576.  pi  796.  Z)jv^- 
nani  verfus  Hardies^  i  Roll.  Abr>  364.  A.  ph  6. 

•  Jf.  29  Eliz.  B,  R.  A  by-law  in  London^  That  none  ♦  P.  293^ 
Ihoold  fell  fand  which  was  not  taken  out  of  the  Thames^  rt^ 
Iblved  void.  And  there  was  a  by-law  42  £//z.  to  this  very 
purpofe  adjudged  void,  fave  only  that  here  mei»  may  carry 
their  own  goods,  i  Roll.  Abr,  364.  pL  5.  Pain  verfus  Haugh- 
ion^  and  24  Car.  2.  B.  R.  Player  verfus  Bradnox.  This 
cuftom  was  returned  upon  a  Habeas  Corpus,  and  no  Proce* 
dend§  allowed. 

This  by-law  hinders  the  woodmonger  from  following  their 
trades;  for  they  muft  ufeone  of  the  420  cars ;  and  by  the 
fame  reafoo  that  they  may  appoint  420.  they  may  appoint 
but  20.  or  more  or  lefs,  and  may  impofe  what  fine  they 
pleafi^  and  what  rent,  i^c.  They  may  as  well  reftrain 
tmwers,  tallow-chandlers,  hackney-coachmen. 

Object.  Refpedl  ought  to  be  had  to  the  city  of  London. 

Refp.  'Tis  true,  but  they  are  not  to  make  by-laws  pre- 
judicial to  the  people. 

As  to  the  2di  Admitting  this  by-law  to  be  good,  yet  this 
defendant  is  not  within  the  penalty  thereof,  for  that  it  binds 
none  but  freemen,  citizens  and  inhabitants,  and  it  doth  not 
appear  that  he  is  a  freeman,  citizen  or  inhabitant,  i  Buljl. 
II.  Franklin  verfus  Green.  In  the  cafe  of  the  butchers.  The 
plaintiff  hath  not  fet  forth  the  cuftom,  but  declares  upon 
the  by-law  as  upon  an  a&  of  parliament.  At 
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jft  h  tie  3</,  This  court  is  poffefled  of  the  caufc.  There 
11  a  difference  where  a  Habeas  Corpus  is  to  remove  a  caiife 
grounded  upon  a  cuftom  which  cannot  he  taken  notice  of  in 
this  court,  as  for  calling  a  woman  whore,  (!fr.  and  where 
this  court  hath  cognizance,  as  in  this  cafe ;  for  an  adion  of 
debt  will  lie  here  upon  a  by-law  made  in  any  place. 

Obje^.  This  adion  is  for  a  duty  under  40/.  and  fo  not 
fuable  here  by  the  flatute  of  Ghucefter  cap,  8. 

Refp.  That  ftatute  extends  not  to  this  court,  for  the 
words  of  the  writ  upon  the  ftatute  are.  That  Pleas  vi  li 
armis  cannot  be  fued  in  mnori  Curia  juam  coram  nobis  vel  alibi 
coram  Jufiiciariis  nojiris  ad  mandatum  nojlrum,  Wr .  Regifl. 
Orig.  Ill*  b,  F.  N.  B.  46,  £!f  47.  and  to  the  court  of  ex- 
chequer is  excluded. 

Sir  George  Geoffreys  recorder  of  London  contra.  He  firft 
anfwers  the  objeSions  made  to  the  return. 

I.  Obje^,  That  it  is  not  alledged,  that  the  defendant  is  a 
citizen,  freeman  or  inhabitant. 

Rffp'  This  objedion  was  made  to  the  return  of  the  by* 
law  concerning  the  Eajlland  company,  and  ruled  that  'twas 
well  enough. 
P.  204.  •  2.  As  to  the  fetting  forth  of  the  cuQom  in  the  declara- 
tion, it  need  not,  becaufe  the  citizens  are  bound  to  take 
notice  thereof. 

3.  This  court  is  not  poflefTed  of  the  caufe,  becaufe  this 
duty  is  to  be  fued  for  in  Guildhall^  and  not  here  or  elfewhere. 
Though  the  by-law  may  be  nought  for  the  fine,  it  may 
be  good  for  the  rent ;  for  a  by-law  may  be  good  for  one 
part  and  bad  for  another.  As  to  the  number,  if  they  can* 
not  be  reftrained,  the  (Ircets  would  be  peftered.  And  by- 
laws of  the  like  nature  in  London  have  been  here  or  in  ibe 
other  courts  allowed,  as^  That  none  but  freemen  Jhatt  tnertipt 
a  trade  in  any  Jhop^  and  fo  is  fuch  a  by-law  good  in  any 
petty  corporation,  8  C9.  121 .  Wagoner^  cafe.  Aod  it  fliall 
not  be  prefumed  that  the  magiftrates  will  do  wrong.  JC#- 
gift.  1 05.  The  cuftom  of  Rippon^  That  none  Jbould  exenifi 
the  tradf  of  a  dyer  withotit  the  licence  of  the  archUfbtp  •/ 
York,  lord  of  the  faid  town.  34  H.  6.  Andrew  Dtveem 
was  committed  fur  exercifing  the  trade  of  a  common  brokiery 
not  being  licenfed  and  fworn ;  he  brought  an  Habeas  Ctrfm^ 
and  was  remanded  to  London  ;  the  archbifhop  of  Canierimy 
was  then  chancellor,  and  adjudged  it  to  be  a  good  by-law. 

Lib.  Dunthorn  foL  237.  in  Guildhall^  a  book  which  it  a 
repertory  of  the  records  tn  Guildhall.  There  is  the  by-kir 
for  the  brokers,  and  they  pay  40/.  annually  at  this  day,  and 
ever  fince  they  have  been  licenfed. 
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H.  14  Cff  15  Oar.  2.  C.  fi.  Debt  by  the  chamberlain 
againft  one  HitiMns  upon  this  by-law,  and  there  were  two 
juhices  againft  two,  but  afterwards  a  Procedendo  was  granted, 
and  the  lord  chief  jufiice  took  notice  in  that  cafe  of  one 
Barker's  cafe,  8  Car.  i .  for  licen/mg  porters. 

Ohje£i.  I  Roll.  Abr.  364.  Pain  verfus  Houghton. 

Refp.  That  cafe  is  not  fo  ftfong  as  this,  becaufe  it  was 
in  an  a&ion  of  trefpafs,  and  fo  more  ftriS  than  apon  a 
return,  and  there  was  a  particular  advantage  to  particular 
perfofis. 

MicL  1656.  in  C.  B.  OJhurn's  cafe,  after  many  argu* 
nients  diiFerence  was  agreed  between  by-laws  made  by  vir* 
tue  of  a  cuftom,  and  where  they  are  made  by  virtue  of  a 
charter;  and  here  this  by-law  is  founded  upon  cuftom,  and 
a  Procedendo  was  there  granted,  and  fo  is  2  Cro.  597.  BroaeTs 
cafe,  cuftom  is  ftronger  than  a  charter.  Moor  403.  A  by- 
law to  reftrain  the  liberty  of  hawkers  in  London  good  for 
that  reafon. 

An  ad  of  common  council  may  be  good  in  part^  and 
void  in  part.     Jdjoumatur.    Pojl. 

*  Jeremy  Guy  verfus  William  Dormen         ♦  p.  295W 
Hill,    29  Car.  2.    ^arr. 

TRESPASS  and  ejeSment  of  a  demife  of  Robert  DoT'  Rerocatiocw 
mer  made  1  Septemb.  29  Car.  2.  by  indenture,  of  five 
sneflbagea,  300  acres  of  land,  100  acres  of  meadow,  and 
400  acres  of  paflure  with  the  appurtenances  in  Granborough^ 
tVmkJcvtf  iVakot  and  JVilhwby^  and  of  all  tithes  of  grain 
and  hay  arifing  by  the  premifles  from  the  laft  of  Augufi 
then  laft  paft  feven  years.  Upon  Not  guilty  pleaded,  the 
jury  find  a  fpecial  verdid,  viz. 

That  one  IVilUam  Dormer  efquire  was  feifed  of  the  lands 
and  tenements  in  the  declaration  mentioned  in  his  demefne  as 
af  fee:  And  fo  being  feifed,  the  faid  IVilliam  25  and  26 
Sfpiimb.  7  Car.  2.  by  his  indentures  of  leafe  and  releafe 
conveyed  the  fame  to  William  Moor  and  John  Carter^  and 
their  heirs^  to  the  ufes  in  the  fame  mentioned. 

The  tenor  of  which  indenture  of  releafe  followeth  in 
thefe  words ; 


indenture  made  the  26th  day  of  September  in  the 
year  of  our  Lord  1655.  Between  William  Dormer  of  TVm- 
pkhn  in  the  county  of  Berks  efquire  of  the  one  parr,  and 

William 
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William  Moor  of  the  Middle-Temple  London   Efquire,  and 
John  Carter^  fecond  fon  of  Ancel  Carter^  citizen  add  gr^Kier 
of  London^  of  the  other  part.     Whereas  the  faid  tVilBak 
Dormer  by  his  indenture  bearing  date  the  day  before  the  date 
of  thefe  prefents  made  between  the  faid  JVilUam  Dormer  of 
the  one  part,  and  the  faid  William  Moor  and  John  Carter  of 
the  other  part,  hath  for  the  confideration  therein  mention- 
ed  granted,  bargained  and  fold  unto  the  faid  William  Moor 
and  John  Carter  all  thofe  feveral  and  inclofed  arable  meadow 
and  pafture  grounds,  lying  and  being  in  the  parifh,  lordflitp, 
liamlets  or  precinfls  of  Granburrough,  Woolefcot  and  Wakot 
in  the  county  of  Warwick^  and  ^hereafter  particularly  men- 
tioned, that  is  to  fay.  All  that  feveral  and  inclofed  pafture 
'    or  pafture  ground  called  or  known  by  the  name  of  Braddi" 
mer'^s  Clofe^  abutting  upon  Willonghby  field,   and  alfo  all 
that  feveral  and  inclofed  padure  or  pal^ure  ground  called  or 
known  by  the  name  of  7'umchilf  which  two  cldfes  arc  con- 
taining by  edimation   165  acres,    be  they  niore  or   lefs» 
*  P.   2q6.  *  vvhereof  forty  of  the  faid  acres  arc  or  were  in  the  poffcf- 
fion  of  John  Frandon^  and  alfo  all  that  one  other  feveral 
and  inclofed  pailure  or  padure  ground  wherein  the  (hepherd's 
houfe  now   (landeth,  adjoining  to  the   faid   ground    called 
Sivifiehill,  being  divided  with  an  hedge  called  Cour/e  Hadenr 
Hedge,  containing  by  eftimation  128  acres,  be  it  more  or 
lefs ;  Alfo  one  other  cl9fe  adjoining  to  the  faid  laft  men- 
tioned padure,  and  adjoining  alfo  to  Dimchurch  field,  con* 
taining  by  edimatipn  26  acres  and  two  rods,  be  it  more  or 
lefs ;  And  alfo  three  other  feveral  and  other  inclofed  clofes 
or  padure  grounds,  lying  betwixt  Onely  grounds,  the  Grai^e 
and  London  highway,  containing  by  edimation  135  acres,  be 
the  fame  more  or  lefs ;  And  alfo  all  hedges,  ditchef,  fences, 
mounds,    freeboards,    ways,    paflTages,    privileges,    profits, 
commodities,  emoluments  and  hereditaments  whatfoevcr  to 
the  faid  feveral  and  inclofed  arable  meadow  and  pafture 
grounds,  and  to  other  the  before  mentioned  premifles,  or  to 
any  of  them  belonging,  or  in  any  wife  appertaining,  or  to 
or.  with  them,  or  any  of  them,  with  their  and  every  of 
their  appurtenances,  and  the  reverfion  and  reverfiona^  re- 
mainder and  remainders  of  all  and  fingular  the  before  mciK 
tioned  bargained  premifTes,  and  of  every  part  and  parcel  of 
them,  and  every  of  them,  and  all  rents  and  fervices  refenrtd 
upon  any  demife,  leafe  or  grant,  demifes,  leafes  or  gnutts 
heretofore  made  of  the  fame  bargained  premifTes,  or  of  «nj 
of  them,  or  of  any  part  or  parcel  of  them,  or  of  any  oiF 
them;  And  alfo  all  the  e((ate,  right,  title,  intereft,  dum 
and  demand  whatfoever  of  him  the  faid  William  Dortner,  ofp 
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in  or  to  the  before  mentioned  granted  premifles,  or  oF,  in 
or  to  every  or  any  part  or  parcel  of  thfem,  or  any  of  ihcm  ^ 
A.nd  all  and  all  manner  of  profits  and  commodities  uhatfo- 
ever  coming,  growings  arifing  or  renewing^  or  to  be  had 
in 9   ofy  upon  or  forth  of  the   high  meadow  and  AJbil  in 
Tf^ifolefcot,  fVakot  and  Willo-wby  in  the  faid  county  oi  JVar^ 
tuickf  Mickmeadow  and  the  common  greens  and  the  lands 
leading  to  and  from  the  faid  greens  in  IVoohfcot  and  IValcot 
aForefatd,  and  of,  in,  upon  and  lorth  of  all  and  every  the 
laTidSy  tenenenlSy  meadows  and  hereditaments  of  him  the 
faici  William  Dorntcr^  b^^S  ^"^  b^ing  in  the  common  fields 
oF    If^i/lowbj  aforefaid,  and  of,    in,  upon  or  forth   of   all, 
every  or  any  part  or  parcel  thereof,  the  houfe  or  homeflall 
novror  lately  in  the  occupation  of  JoAn  Fraiidon  being  in 
I'f^aekfcQt  aforefaid  only  exoepied  and  foreprized  ;  To  have 
and  to  hold  the  fame  unto  the  faid  IViUiam  Moor  and  John 
C^iOrter^  iheir  executors  or  afligns,  for  the  term  of  one  year 
from  the  day  before  the  faid  *  recited  indenture  next  enfu-  *  P.    297,. 
'"S"*  ^''^^  ^"t^y  ^^  b^  compieat  and  ended,  as  by  the  faid  re- 
cited indenture  it  doth  and  may  appear;  by  force  whereof 
the  faid  William  Moor  and  John  Carter  are  aflually  poflefTed 
of    the  premiflcs.     Now  this  indenture  witnefleth.  That  the 
\^\^  William  Dormer^  for  conveying  and  afluring  the  feveral 
p^Hure  grounds  and  meadows,  lands,  tenements,  heredita- 
nicats  and  premilTes  hereafter  mentioned  and  declared,  and 
for  the  good  love' and  affeSion  he  hath  and  beareth  to  Fran-' 
^^a  his  wife,  and  for  her  better  maintenance  and  fudentation, 
Arid  for  the  natural  love  and  affedion,  which  he  beareth 
Unto  Robert  Dormer^  nephew  of  the  faid   JVilliam  Dormer^ 
and  for  di vera  other  good  caufes  and  confiderations  him  the 
^^lA  William  Dormer  in  this  behalf  efpeciatly  moving,  hath 
grainted,  releafed   and  confirmed.    And    by  thefe  prefents 
^oijxgranty  releafe  and  confirm  unto  the  faid  William  Moor 
^Ad  John  Carter,  their  heirs  and  alligns,  all  and  fingular  the 
l^id  feveral  inclofed  padures  and  palTure  grounds,  meadows^ 
laixk,  tenements,    hereditaments   and  premifles  bargained 
^nd.lbU,  or  mentfoned,  meant  or  intended  to  be  bargained 
And  fold,  in   and  by  the  faid  recited  indenture,  and  every 
P*rt  and  parcel  iheieof,  with  their  and  every  of  their  rights, 
"^■nhcrs  ajid  appurtenances  whatfoever.  And  the  reverfion 
And  rcverfions,  remainder  and  remainders  together  with  the 
^^n\$  gnd  profits  of  all  and  fingular  the  recited  premifles, 
^^^  \\\  the  cftate,  right,  title,  intereft,  claim  and  demand 
J^P^tfocver  of  him  the  faid  William  Dormer  of,  in  or  to  the 
ftid  feveral  and  inclofed  paftures  and  pafture  grounds,  mca- 
^^^'Sj  lands,  tenements  ar.d  prcmiiTc5,  and  of,   in  and  to 
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every  part  and  parcel  of  the  fame,  except  before  excepted  ;' 
To  have  and  to  hold  all  and  lingular  the  faid  feveral  and 
inclofed  paftures  and  paffure  grounds^  lands,  tenenntntSj  he- 
reditaments and  premifles,  and  every  part  and  parcel  of 
them,  and  every  of  them,  with  their  and  every  of  their 
rights,  members  and  appurtenances,  unto  the  faid  fF/'/ffim 
M§or  and  Join  Carter,  their  heirs  and  afligns  for  ever; 
Upon  truft  and  confidence  neverthelefs  in  them  the  laid  IT/A 
Ham  Moor  and  Johi  Carter,  their  heirs  and  afTigns  repoied, 
and  to  the  ufes,  intents  and  purpofes  hereafter  in  thcfe  pre- 
fents  expreflTed,  limited  and  declared,  that  is  to  fay,  To-the 
intent  and  piirpofe,  that  they  the  faid  William  Mwr  and 
^ohn  Carter,  and  the  furvivor  of  them,  and  the  heirs  of  the 
iurvivor  of  them  (hall  permit  and  fuflTer  the  faid  WilUam 
Dormer  for  and  during  the  term  of  hts  natural  life,  from 
time  to  time  to  receive  and  take  all  the  rents,  iflues  and 
profits  of  all  the  faid  feveral  inclofed  pafiures,  meadows, 
*  F.  298.  lands,  tenements,  *  rents,  hereditaments  and  premiflet  to 
the  fole  and  proper  ufe  of  him  the  faid  William  Dormer  and 
his  afligns ;  And  after  the  deceafe  of  the  faid  William  Dairmer^ 
then  to  permit  and  fuifer  the  faid  Frances,  now  wife  of  the' 
{aid  William  Dormer,  and  her  heirs  for  and  during  the  term 
of  her  natural  life  from  time  to  time  to  receive^  perceive 
and  take  all  the  rents,  ifliies  and  profits  of  all  the  faid  feve- 
ral and  inclofed  paftures,  meadows,  lands,  tenementSt  renbf 
hereditaments  and  premiflfes  to  the  fole  and  proper  nfe  and 
behoof  of  her  the  faid  Frances  and  her  afligns ;  Upon  this 
farther  trud  and  confidence,  that  after  the  deceafe  of  the 
faid  Frances  now  wife  of  the  faid  WilKam  Dormer,  they  the 
faid  William  Moor  and  John  Carter  and  their  heirs,  and  the 
furvivor  of  them,  and  his  heirs,  (hall  iland  feifed  of  alt  and 
fingular  the  faid  feveral  and  inclofed  pafture  grounds,  mck* 
dows,  lands,  tenements,  hereditaments  and  premiflcs,  "tlb 
the  ufe  and  behoof  of  the  faid  Robert  Dormer,  aild  of  liii 
heirs  and  afligns  for  ever,  and  to  and  for  no  other  ufe,  la- 
tent or  purpofe  whatfoever.  And  laflty  it  is  covenMcd 
and  agreed,  and  it  is  the  true  intent  and  meaning  of  ihtSt 
prefenfs,  that  if  the  faid  William  Dormer  fhall  at  aby  tune 
hereafter,  by  any  writing  fubfrribed  and  fealed  by'  Kim  in 
the  prefence  of  two  or  more  credible  witnefles,  in  expfiefs 
words,  fignify  and  declare  his  intention  to  revdce  ormiiSr 
void  thefe  prefents,  or  the  eftate  and  ufe  herein  or  hcfdqr 
limited  and  appointed  unto  the  faid  William  Moor  utHi'JtSi 
Carter  and  their  heirs,  of  or  in  the  premiflfes  or  any  p«t 
.thereof,  that  then  and  from  thenceforth  touching  fuch  of  the 
faid  lands  and  premiffes,   whereof  fuch  declarations  Aall 
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he  fo  innde»  the  ufe  and  eftale  by  there  prerents  limited  and 
granted  ihall  ceafe*  determine  and  be  utterly  void  ;  any 
thing  in  thefe  prefents  contained  to  the  contrary  in  any  wife 
notwithdandingb 

In  witnefs  whereof,  tSc. 

The  jury  hrther  find  that  It  was  indorfed  upon  the  faid 
indenture  thuc : 

Memorandumf    That  it   is  covenanted,    concluded   and 
agreed  between  all  the  parties  to  thefe  prefents,  before  the 
enfealing  hereof,  that  immediately  after  the  deceafes  of  the 
within  named  JVilliam  Dcrmer  and  Frances  Dormer^  and  be* 
fore  the  limitations  of  the  ufes  therein  limited,  (hall  be  any 
whir  profitable  or  beneficial,  that  the  witf}in  named  WilUam 
Mmt  and  John  Carter  (hall  b^  farther  trufted,  thar  they  and 
the  furvivor  of  them,  and  the  heir  of  the  furvivor  of  them, 
fcall  permit  and  fuffer  Jane  Herbertf  now  wife  of  James 
Herbertf  niece  to  the  within  named  iVilliam  Dormer^  to  re- 
ceive and  take  all  the  *  ifTues  and  profits  of  the  within  *  P.   2Q9< 
granted  premifles,  for  and  during  the  term  of  five  years 
from  the  deceafes  of  the  within  named  JVilliam  and  Frances 
DwmeTf  upon  this  confidence  and  truft  neverthelefs.  That 
(he  faid  Jane  Herbert  (hall  detain  and  keep  the  faid  iflTues  and 
profits  nntil  Jane  Herbert^  god-daughter  to  the  within  named 
f^iBitm  Dormerf  arrive  to  the  age  of  fifteen  years,  and  in 
cife  the  faid  god-daughter  dies  before  the  faid  time,  and 
tk  iaid  Jam  Herbert  the  mothier  furvives,  then  the  faid 
fnim  of  nnoney  fo  raifed  to  be  to  her  fole  profit,  ufe  and 
^^ntit ;  And  with  this  farther  truft,  that  at  the  faid  age  of 
fifteen  years  of  the  faid  god-daughter,  (he  (hall  deliver  and 
^  xoountable  for  all  the  iflfues  and  profits  to  the  faid  Jane^ 
^god-daughter,  for  her  fole  benefit  and  ufe. 

The  jury  farther  find.  That  9  April  20  Car.  2.  the  faid 
l^Siam  Dortper  made  his  laft  will  and  tedament  in  writing 
^fnedand  fealed  in  the  prefence  of  two  credible  witnefTes^ 
^  which  he  did  give  and  devife  as  followeth  : 

I  do  give  all  my  lands  in  Wwfcot  alias  Wakot  or  GranbO" 
^i  in  the  county  of  IVarwickf  with  all  their  rents,  rights 
^  profits  thereunto  belonging,  unto  my  nephew  ffiUiam 
'^'''■ir  and  his  heirs  for  ever,  that  is,  in  manner  and  form 
^ollovingy  Provided  always,  and  my  will  and  meaning  i^, 
that  my  well  beloved  wife  Frances  Dormer  (hall  firft  enjoy  ic 
>nuncdiately  after  my  dcceafc  for  tlie  full  term  of  her  natu« 
^]  'i^i  and  that  immediately  after  the  deceafe  of  my  faid 
T^l^»  then  my  will  and  roeanirg  is,  that  my  god-daughter 
"*^'  Jwim  Herbert  (hall  enjoy  it  with  all  the  profits  and 
^^^niodiries  thereunto  belonging,  during  the  term  of  five 

T  ywrsf 
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j^earS)  beginning  from  the  day  of  my  aforefaid  wife's  deceafe; 
and  in  cafe  (he  die,  then  to  Dorothy  Herbert^  fiftcr  to  ihc 
faid  Jane  Herbert,  (hall  enjoy  the  aforefaid  five  years  of  the 
aforefaid  lands ;  and  in  cafe  the  faid  Dorothy  die  before  flie 
(hall  leceive  the  aforefaid   five  years,  then  my  will   and 
meaning  is,  that  my  niece  Jane  Herbert,  mother  to  the  afore- 
faid Jane  and  Dorothy,  (hall  enjoy  all  the  rents  and  profits  of 
the  aforefaid  lands  in  Woofcot  alias  Walcot  or  Granborough  in 
the  county  of  Warwick,  for  the  term  of  five  years,  begin- 
ning from  the  day  of  my  wife's  deceafe,  and  after  the  expi- 
ration of  the  aforefaid  five  years,  Then  my  will  and  mean- 
ing is,  that  my  nephew,  IViUiam  Dormer,  fecond  fon   to 
my  brother  fir  Robert  Dormer,  (hall  have  the  inheritance  to 
himfelf  and  to  his  heirs  for  ever.     Item,  Whereas  there  is 
a  fuit  at  this  time  between  my  two  nephews  concerning 
2000/.  given  by  my  brother  fir  Robert  Dormer,  to  his  young- 
P.    30b.  cr  fon  IVilUam  Dormer,  by  virtue  of  a  *  codicil  made  by  his 
father,  and  figncd  by  himfelf  in  his  life-rime,  which. codi- 
cil one  Mr.  Lane,  a  lawyer  of  the  Inner  I'emple,  anrf  myfelf 
perufedi  as  being  truded  by  the  faid  fir  Robert  Dormer  for 
the  aforefaid  iVUIiam,    during  his  minority,  by  virtue  of 
which  codicil  we  found  therein  fpecified  to  be  given  to  his 
fon  William  Dormer  s'ooo/.  which  fum,  after  the  deceafe  of 
my  brother  fir  Robert  Dormer,  was  by  myfelf  demanded  of 
my  nephew  Robert  Dormer,  when  he  would  pay  it  us  in  ? 
Who  an  f we  red,  That  he  hoped  he  might  as  iveJl  keep  it  as  any 
other,  ptjyivg  ufe  for  it.     Upon  which  anfwer  Mr.  Lane  and 
myfelf  were   content  he  fhould,  and  fo  it  reded  for  that 
time,  but  myfelf  going  prefenily  into  France  and  leavti^ 
the  whoic  biifinefs  to  Mr;  Lane,  who  dying  before  I  came 
back  into  Englahd,  and  not  having  regidered  the  aforefaidl 
codicil,  which  as  appeareih  is  now  loft,  only  a  copy  tbereoE. 
appears  taken  by  a  fcrivener,  which  it  fcemeth  is  not  foflB— 
cient  for  the  recbVcrihg  the  aforefaid  fum  of  2000/.  fo  thi^ 
hiy   nephew  William  Dormer  is  likely  tb  !ofc  his  right: 
ihcrciWe  in  cohfideration  of  this  I  think  myfelf  boundP  i^ 
confcieng:  to  fee  him  fatisficd  out  of  my  own  efiatefero 
omiflion  and  great  overfight  of  not  having  regiilcred  I 
faid  original.     This  I   have  written    to  (hew    how  that 
juftify  to  the  whole  world  in  this  my  lad  will  and  tedamen^^ 
that  there  was  fuch  a  codicil,  wherein  my  brother  fir  R 
hert  Doinier  gave  to  his  fon,  William  Dormer ^  2000il  ac 
that  his  brother,  Robert Dormer'nevcr  denied  payment  tlwi         t 

of  till  now  fince  his  marriage,  and  my  lad  coming  out ti 

England.     Item,  My  will  and  meaning  therefore  is;  tlm^^i 
do  make  my  ixphcw  WiUiam  Dormer  folc  heir  to  my  wh^^»fe 

eft  a^  r. 
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cftate,  provided  be  doth  obfer^e  the  conditions  before  men- 
tioned in  this  my  hd  will.     In  witnefs,  iJc, 

That  the  faid  William  Dormer ^  the  uncle,  in  Nrjember 
ao  Car.  %.  died. 

That  the  fiiid  Robert  Dormer  ^  leflbr  of  the  plaint  iff,  is 
nephew  and  heir  of  the  faid  William  the  uncle,  and  the 
fame  perfon  named  in  the  faid  will. 

That  William  the  defendant  is  nephew  of  the  faid  WilliatA 
the  uncle,  and  the  fame  perfon  named  in  his  faid  will. 
That  the  term  of  five  year*  expired  in  May  29  Car.  2. 
That  the  faid  William  Dormer  the  defendant,  afterwards 
entered  into  the  faid  tenement,  and  became  feifed,  prout 
Lex  pofiulat. 

•  That  the  faid  Robert  Dormer^  i  Jun^  29  Car.  2.  en-  ♦  p,   ^qj* 
tered,  and    i  Septemb.  29  Car.  2.  made  the   leafe  to  the 
plaintiiT  ^0fi/,  who  became  poflefled  until  ejeded.     And^ 
the  jury  fay.  That  the  tenements  in  the  declaration  and  the 
tenements  in  the  indentures  of  25  and  26  Septemb.  7  Car. 
a.  and  >lfo  ^^  ^^^  f^'^  ^t'l  dated  9  ^pril  20  Car.  2.  are  the 
fame.     And  that  the  faid  William  Dormer^  now  defendant, 
%nA  William  Dorm/r  the  nephew,  named  in  the  faid  wil), 
are  the  fame.     And  the  faid  William  Dormer ^  now  defen- 
dant, nephew  of  the  faid  William  Dormer  the  teftator,  did 
tMerve  and  fulfil  all  the  agreements  in  the  faid  wilt  men* 
tiooed,  and  that  the  faid  Frances  Dormer  died  in  Apr,  22 
Cr.  2.  And' if  upon  the  whole  matter  the  devife  be  a  revo- 
cition  of  the  ufes  in  tne  indenture,  they  find  for  the  defen- 
fat,  otherwife  for  the  plaintiff. 

fVe^  for  the  plaif\(i(r.  That  the  will  is  no  revocation  of 
the  ajcs,  becaufe  the  words  (By  exprefs  words)  exclude  all 
"Hplicii  revocations ;  for  every  revocation  muft  purfue  the 
P<*»er,  for  an  eftate  at  common  law  could  not  be  undone 
Without  an  entry.  Coke  upon  Litt.  237.  a.  and  10  Co.  144. 
^ff^^s  cafe,  and  Hob.  312.  Tibbot  verfus  Lee,  come  not  10 
•kit  cafe,  nor  Prampton*s  cafe  Moor  736. 

Serjeant  Croke  for  the  defendant.     1'hc  interpretation  of 

P^werf  of  revocation  have  been  always  favourable,  becaufe 

^ftatesof  inheritance  depend  theieupon.     Here  the  will  is 

*   revocation,  becaufe  when  two  a£ts  cannot  confift,    the 

»*tcr  is  a  revocation  of  the  former.     In  fome  things  the 

^Onor  or  feoffor  (halt  bind  a  power  to  circumftances,  as  for 

I     *  deed  to  be  eifccuted  before  three   witneffes,  ifc.     But 

E     ^here  there  is  only  a  general  expreflion,  the  later  aS  (half 

I     fatisfy  thole  general  words. 

■  As  for  authorities,  i   Cr.  472.  Jones   392^  Snape  veffus 

■  T  2  Turtonf 
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T'urtortf  Scroop^s  cafe,  and  Framptons  cafe,  and  Hoi.  TiU 
verfus  Lee^  Latch  24.  Harding  verfus  Warner,  Power 
revocation  upon  tender  of  rings,  ipfo  dechtrante^  that  he  ii 
tended  to  make  void  the  ufes.  There  were  two  again 
two.  Noy  79.  Jones  134.  Palmer  429.  2  Roll  Rep,  393, 
Judgment  was  afterwards  given,  that  the  power  of  rcv< 
cation  was  well  executed. 


P.  302. 


Ufcs. 

PoIIexf.  $82. 
a  Jon.  1 14. 
4  Lev.  123. 
2  Show.  6. 
Poftca  3 1  $. 


*  Liflc  verfus  Grey.    AnUa  278. 

SERJEANT  Mainard  for  the  plainfifF  in  the  writ  < 
en  or.      The  words,  And  fo  fever  ally  and  refpe^ively 
every  of  the  heirs  male  of  the  body  of  the  faid  Hdward  Lift 
cannot  be  intended  to  the  fons  as  purchafers,  bur  the  wor- 
ought  to  be  conflrued  according  to  the  rules  of  law.    * 

Ihlt  for  the-defendant  much  to  the  fame  purpofe  wij 
fir  Crefwel  Levinz. 

North  chief  jullice.     Heir  male  \<  the  defcription  of  U 
perfon,  and  the  word  So  is  intended  onwards,  and  not 
like  manner.     Adjournatur,     Vide  pofl, 

Ralph  Dutton  Efquirc,  and  Grizil  his  Wife,  Pla^ 
tiffs ;  Ncvil  Pool  Efquire,  Defendant. 

In  B.  R.  Hill.  28  &  29  Car.  2.     Rot  1123* 

IN  trefpafs  upon  the  cafe.  The  plaintiffs  declare,  Tl 
whereas  fir  Edward  Pool  knight,  father  of  the  faid  Grd 
was  poflfefled  and  lawfully  interefled  of  and  in  certain  it 
her  trees  growing  in  a  certain  park  called  Oakfey-Part 
Wiltjbircy  1  May  26  Car,  2.  intended  to  cut  down  and  * 
the  fame  to  raife  portions  for  his  children,  of  which  faid 
814,  830,  335.  tention  the  faid  defendant  having  notice,  he  the  faid  def 
dant  then  at  Sherbom  in  the  county  of  GlouceJleTf  in  001 
deration  that  the  faid  fir  Ed^uard  at  the  defendant's  fpe^ 
inftance  and  requeft  would  forbear  cutting  the  faid  frees,  * 
promife  the  faid  fir  Edward,  that  he  the  faid  defend 
would  well  and  faithfully  pay  to  the  faid  Grizil  lOOO/.  / 
the  plaintiffs  in  fad  fay,  that  the  faid  fir  Edward  thtf 
inaking  the  faid  promife  did  not  cut  any  of  the  faid.-tr* 
and  yet  the  defendant  did  not  pay  the  faid  Gr/z// whiWk 
was  fcle,  nor  the  faid  fir  Ralph  and  Griziif  or  eithei" 
them  after  their  marriage,  the  faid  1000/.  though  theitU 
requefled.  Ad  damnum  looo/.  Upon  Non  A fftsmpfi  plff^ 
and  veidid  for  the  plaintiff,  and  damages  1000/.  and  jis 


Aflumpfit. 
t  Danv.  Ab. 

*»4.  P-  3- 
I  Vent.  319, 

4  Lev,  110. 
a  Joncf  102. 
jkcb.  786, 
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menty  the  defeodant  brings  a  writ  of  error,  and  afligns  th^ 
general  error. 

•£&//  for  the  plaintiff  in  the  writ  of  error.  The  pro-  ♦  p.  003. 
mife  is  made  to  fir  Edward  PgqI^  and  the  a£lion  is  brought 
by  GrJzil  znd  her  huiband,  to  whom  the  payment  was  ae^reed 
to  be  made»  which  ought  not  to  be.  3  Cro.  369.  Jordan 
vcrfus  Jordan  619  and  652.  Lrvet  verfus  Hawesy  849  and 
8tt  I.  Rippon  verfus  Norton^  Roll,  Abr,  i.  31.  /)/.  6.  and  30. 
pi,  J.  JrcAdale's  cafe.  A  promife  to  pay  money  10  the  at- 
toroej  of  if.  the  aS'ion  may  be  brought  by  jl,  or  his  attor- 
ney.    LatcA,  S06.  Z^^iz/'s  cafe. 

FoOexfen  for  the  defendant  in  the  writ  of  error.  The 
adion  is  maintainabJe  by  the  party  to  whom  the  promife 
wras  made,  or  to  the  Cejiuy  que  UJe^  the  promife  was  indif- 
ferently. Roll.  Abr.  I.  31.  Z. />/.  8.  Oldkam  \Qr{\is  Buteman^ 
26^.  Starkey  verfus  Mills,  and  of  this  opinion  were  all  the 
jaflices  and  barons;  and  judgment  was  affirmed.  2  Co.  47. 
«-  ^.  175.  Sprat  verfus  Agar,  M.  1658.  B.  R. 

Knight  verfus  Peachy  and  John  Frcfcman. 

ERROR  to  reverfe  a  judgment  in  B,  R,  in  ati  aflion  Covenant. 
of  covenant,  wherein  the  plaintiff  declares  againft  the  '  Yon\o9' 
'^'^ndants  as  furviving  executors  of  Michael  Knight  de- 
^afed;  for  that   whereas  ov\t  Peter  Wood  was  fcifcd  of  a 
•oft,  y^.  in  London,    in  fee,  whereon   a   meffuage  flood, 
5*Wttl  the  Tallowchandler,  4  March  22   Car.  2.  demifed  by 
*!Ulenture  the  fame  to  one  William  Ginger,  from   Lady -day 
•hen  following,  for  51  years,  who  entered  and  became  pof- 
'  feffcd;  Thai  the  faid  William  Ginger,  i  Sept.  22  Car.  2. 
built  a  new  meffuage  upon  the  faid  toft,  and  8  Sept.  22 
Cor.  a.  by  indenture  demifed  the  faid  meffuage,  i^c.  to 
7«fci  Weh,    from   Michaelmas   following,    for   twenty-one 
y«*r8,  at  28/.  rent  fterling ;  and  the  faid  John  Web,  for 
himfelf,  his  executors,  adminiilrators  and  afligns  did  cove- 
vumt  to  pay  the  rent,  and  to  repair  the  premiffes,  and  tn- 
**tej  and  became  poffcffcd;  and    1    Decembtf  23  Car.  2. 
gruncd  and  affigned  the  faid  premiffes  to  the  faid  Michael 
^gk,  and  all  his  ellate  and  term  therein,  who  enteied 
•wJ  became  poffcffed  ;  end  2  Dec.  24  Car.  2.  made  his  will, 
*nd  the  defendants  and  one  ^Thomas  Read  deceafcd,  his  cxe- 
^*<ot«i  and  died.     That  the  defendants  took  upon  theni  the 
execution  of  the  faid  will,  and  entered,  and  became  poffef- 
'^'    That  the  faid  William  Ginger  by  indenture  dated  20 
7«Br25  Car.  2.  granted  all  the  premiffes,  •  and  all  his*  p.  204. 

cftate 
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cftate  therein  to  the  faid  JVilUam  Peachy  the  plaintiff,  t  :^  to 
which  grant  xJie  4ldendarts,  ISc  did  attorn,  by  reafocz^Mn 
v/hereof  the  ^tt'mtilF  became  pofTefled  of  the  reverfion  »  of 
the  faid  mefluage  for  the  refidue  of  the  faid  twenty-OTTi^  -ne 
years.  That  the  faid  Thomas  Read  died  i  March  167^  "fj. 
and  84/.  for  three  years,  ending  at  Michaelmas  laft,  was 
hindy  'and  fome  repairs  wanting ;  and  fo  the  defendants  ha 
broken  their  covenant  ad  damnum  200/. 

The  defendants  plead,  that  after  the  making  the  fatd  ! 
denture  of  demife  and  grant,  and  alignment  by  the  fai 
John  JVeh  to  the  faid  Michael  Knight ^  and  after  the  fa 
grant  and  adignment  to  the  plaintiff,  and  before  any  part 
the  rent  of  48/.  was  behind,  ws.  10  O^ober  25  Car.  2,  tfc: 
defendants  alfigned  the  premifles  to  one  Evan  Powell 
which  the  plaintiff  had  notice.     The  plaintiff  replies,  Th 
the  faid  adignment  was  made  by  fraud  knd  covin  betwcc 
the  faid  defendants  and  the  faid  Evan  Powel,  to  defraud  th 
faid  plaintiff  of  the  rent  aforefaid.     To  which  rcplicatioB. 
the  defendants  demurred,  and  judgment  was  given  in  J}, 
for  the  plaintiff;  and  the  defendants  brought  a  writ  of 
for,  and  alUgned  the  general  error.     And  ferjeant  fVeJli 
for  the  plaintiff  in  the  writ  of  error.     That  cannot  be 
to  be  by  fraud,  which  the- law  allows  to'be  done  ;  and 
the  aflignees  are  not  reftrained  from  ailigning,  and  chereforcS^ 
the  aflignment  cannot  be  faid  to  be  by  fraud  generally;  biic^ 
fome  particular  fraud  ought  to  have  been  alledged  as  per-^-^ 
ception  of  rents,  continuance  in  poffeflion,  (ifr.     For  in  M9  i 
cafes  where  the  thing  (lands  indifferent  to  be  fraudulent  or ''^ 
not,  there  fraud  cannot  be  pleaded  generally,  but  the  fame 
mud  be  fet  forth  in  particular.     Plowd.  46.  A.    Mi'ch.  gfl.    -^ 
j6.  4 1 /cited  there. 

PolUxfen  and  Holt  for  the  defendant  in  the  writ  of  error,  -^"" 
If  fraud  cannot  be  generally  afligned  here,  a  landlord  can 
never  be  fuie  of  his  rent,  for  he  cannot  tell  upon  what  termi 
his  leffee  afUgns  the  tenements. 

In  cafe  of  a  recovery  by  default,  fraud  may  be  genenffy 
alledged,  as  in  JVimbiJb  and  Talbois^s  cafe,  Plowd^,  47.  bur 
if  after  a  verdiQ,  there  it  muft  be  fpecially  alledg^;  ai 
Trejbam^  call,  9  Co,   110.  a.  the  refolution  there  is 
for  this  cd:^,  and  afterwards  the  parties  agreed. 
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Bambridge  verjus  Bates,   Culhee  and  Date.      *  P.  303, 

Middlefex^ 

■ 

RES  P  A  SS  for  breaking  the  plaintiflF's  houfe  at  the  Trcffuf'. 

.  parifli  of  St.  Mary  Matfelkn^  alias  JVhite-cfmppcU  Po^^^'^  3^3, 

and  faking  away  his  goods,  and  names  thenriy  ad  damnum  ^^'^' 
1  SoJ.     The  defendants  plead  Not  guilty,  and  the  jury  find 
M.    Tpecial  verdlQL,  viz. 

That  by  an  a£lt  of  parliament  12  Car.  2  cap,  23.  'tu'as 
esiafied.  That  from  and  after  the  25th  day  of  December 
X  660.  there  (hall  be  througliout  your  majefly's  kingdoms  of 
Ertglaidt   dominion   of  Walesj   and  town  of  Berwick  upon 
^xveeJ,  raifed,  levied,  colle3ed  and  paid  unto  your  ma- 
jefly,  during  your  life,  for  beer,  ale,  cider,  and  other  li- 
quors herein  after  mentioned,  the  feveral  rates,  impofitions, 
duties  and  charges  therein  after,  ex preflfed,  and  in  manner 
and  (brm  in  the  faid  ad  foHowing,  viz.  That  all  common 
brewers  of  beer  and  ale  fliall  once  in  every  week,  and  all 
inn-keepersj    alehoufe- keepers,    viftuallers,  and  other   re- 
tailers of  beer,  ale,  cider,  perry,  metheglin,  ftrong- water, 
brewing,  making  or  retailing  the  fame,  (hall  once  in  cve^y 
vnooth  maker  true  and  particular  entries  at  the  office  of  ex- 
cifc,  within  the  limits  of  whicb  the  faid  commodities  and 
maDufafiures  are  made,  of  all  beer,  ale,  perry,  cider,  me- 
thcglio,  (Irong-water,  or  other  the  liqi:ors,  aforefaid,  which 
they  or  any  of  them  fliall  brew,  make  or  retail  in  that  week 
or  month  rcfpcflively,  as  aforefaid;  And  that  all  fuchcom- 
tnoa  brewers  who  do  not  once  a  week  make  due  and  parti- 
cular entries,  fhall  forfeit  5/.  and  that  every  fuch  inn-keeper 
who  doth  not  make  true  and  particular  entries  once  a.monrh^ 
5^"    And  that  every  alehoufe  keeper,  viclualler,  and  other 
''ctailer,  who  doth  not  once,  a  month  make  due  and  particu* 
'*r  entries,  (hall  forfeit  20/.      And  that   every   conjmon 
brewer  who  (hall  not  pay,  and  clear  o(F  within  a  ucek  afier 
"^  n^ade  his  entry,  or  ought  to  have  made  his  entry,  as 
•''^f^aid,  (hall  pay  double  the  value  of  the  duty;  And  that 
^V^y  inn-keeper,  alehoufe-keeper,  victualler,  or  other  re- 
tailer  who  (hall  not  pay  and  clear  off  within  a  mom'i  r.ifcr 
"^  niade  his  entry,  or  ought  to  have  made  his  entry,  as 
afortifaid,  (hall  pay  double  the  value  of  the  duty  ;  the  faid 
^^■Pcfiive  forfeitures  to  be  levied  upon   thtir  goods  and 
^•^^ttels  in  fuch  manner  and  form  as  here-ifier  in  this  aft  i*J 
^i"daincd  and  direQed ;  And  that  all  iorkitures  and  off^n-  ^   p^  ,^^^ 
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ces  tnidc  and  commicted  aeainft  this  z6t,  or  any  ctaufe  or 
article  therein  contained,  (hail  be  heard,  adjudged  and  de* 
termined  by  fuch  perfon  and  perfons,  and  in  fuch  manner 
and  fornn,  as  hereafter  in  and  by  this  a3  is  direded  and  ap- 
pointed,  that  is  to  fay,  All  fuch  forfeitures  and  offences 
made  and  committed  within  the  immediate  limits  of  the- 
chief  office  in  London  (hall  be  heard,  adjudged  and  deter- 
mined by  the  faid  chief  commiffioners  and  governors  of  ex- 
cife  appointed  by  his  majedy,  or  the  major  part  of  themi 
or  by  the  commiflioners  tor  appeals  and  regulating  of  this 
duty,  or  the  major  part  of  them  in  cafe  of  appeal^  and  not 
otherwife ;  And  all  fuch  forfeitures  and  offences  made  and 
committed  within  all  or  any  of  the  counties,  cities,  towns 
or  places  within  this  kingdom,  or  dominion  thereof,  (hall  be 
heard  and  determined  by  any  two  or  fkiore  of  the  jufticesof 
the  peace  rcfiding  near  fo  the  place  where  fuch  forfeitures 
Ihall  be  made,  or  offence  committed ;  and  in  cafe  of  ne- 
glcd  or  refufal  of  fuch  judices  of  the  peace  by  the  fpace  of 
fourteen  days  next  after  complaint  made  and  notice  thereof 
given  to  the  offender,  then  the  Tub -commiflioners,  or  the 
major  part  of;. them,  appointed  for  any  fuch  city,  county, 
town  or  place,  (hall,  and  are  hereby  empowered  to  hear 
and  determine  the  fame  ;  and  if  the  party  find  himfelf  ag* 
grieved  by  the  judgment  given  by  the  faid  fub-commiflion- 
er^,  he  (hall  or  may  appeal  to  the  juftices  of  the  peace  at 
the  next  quarter-feffions,  who  arc  hereby  empowered  and 
•authorized  to  hear  and  determine  the  fame,  whofe  judg-  —  ^ 
ment  therein  (hall  be  final,  which  faid  commiflioners  for  ap-   — ^ 
peals,  and  regulating  this  duty,  and  the  chief  commifliooen  «r-s 
for  excife  and  all  juflices  of  peace  and  fub-coramiffioneri  ■■    mt 
aforefaid,  refpedively,  are  hereby  authorized  an3  ftrifily^^^  tflj 
enjoined  and  required,  upon  any  complaint  or  informatioir'v  «di 
exhibited  and  brought  of  any  fuch  forfeiture  made,  orof— ^^ 
fence  committed  contrary  to  this  ad,  to  fumaion  the  partji^^  tj 
accufed,'  and  upon  his  appearance,  or  contempt,  to  proreec^  ^9tt 
to  the  examination  ol  the  matter  of  fad,  and'  upon  du^x.mn 
proct  made  thereof,  either  by  tlie  voluntary  confeflion  o 
the  party,'  or  by  the  oath  of  one  or  more  credible  witneffi 
(which  oath  they  or  any  two  or  nwre  of  them  have  hereby 
power  to  adminifler)  to  give  judgment  and  fentence  accord 
ing  as  in  and  by  this  ad  is  before  ordained  and  direfiled,  an» 
to  award  and  iffue  out  warrants  under  their  hands  for  th» 
levying  of  fuch  forfeitures,  penalties  and  fines,  as  by  tbi 
ad  are  impofed  for  any  fuch  offence  committed  upoo  ih* 
P.    ^07*  8^^^  ^"^  chattels  of  the  *  offender,  and  to  caufe  falc  to 
'    -    ^'  ^nade  of  the  faid  goods  and  chattels,  if  they  (ball  not  bei 
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cSceraed  withio  fourteen  days,  rendering  to  the  party  tho 
overplus  if  any  be,  and  for  want  of  fufficient  diftrefs  to  im* 
prifbn  the  party  offending  till  fatisfadion  he  made,  and  that 
aII  parts  of  the  cities  of  London  and  Wejiminfter^  vnxh  the 
borough  of  Soutkwarkf  and  the  feveral  fuburbs  thereof,  and 
partCbcs  within  the  weekly  bills  of  mortality,  (ball  be  under 
Ehe  iromediate  care,  infpedion  and  management  of  the  faid 
office^  and  that  if  any  perfon  or  perfonslhall  at  any  time  be 
lued  or  profecuted  for  any  thing  by  him  or  them  done  or 
executed  in  purfuance  of  this  ad,  he  or  they  (hall  and  may 
plead  the  general  iflfue,  and  give  this  a&  in  evidence  for  his 
^efence^  and  if  upon  a  trial  the  verdid  (hall  pafs  for  the 
<)efendant  or  defendants,  or  the  plaintiff  or  plaintiffs  be  non*  ' 
fnited,  then  fuch  defendant  or  defendants  (hall  have  double 
cofts  to  him  or  them  awarded  againft  fuch  plaintiff  or 
plaintiflGi. 

That  this  o&  was  confirmed  13  Car.  2.  cap,  7. 

That  a2  and  23  Car.  2.  cap.  5.  It  was  enaded  as  foIIow« 
dh»  viz. 

That  from  and  after  the  24th  day  of  Jufie  1671.  there 
Ihall  be  throughout  your  majefty's  kingdom  of  England^  do- 
minion of  Wales,  and  town  of  Berwick  upon  Tweed,  raifed« 
levied^  colleded  and  paid  unto  your  majefty,  your  heirs 
and  fucceffors,  during  the  fpace  and  term  of  fix  years,  from 
the  24th  day  of  June  aforefaid,  and  no  longer,  for  beer, 
ak»  cider,  and  other  liquors  herein  after  exprefled  by  way 
of  ezcife,  over  and  above  all  other  duties^  charges  and  im- 
pofitions  by  any  former  ad  and  ads,  fet  and  impofed  in 
manner  and  form  following.  That  is  to  fay,  inter  alia.  For 
every  gallon  of  low  wines  of  the  firft  extradion,  made  of 
any  kind  of  imported  wine  or  cider,  or  other  materials  im- 
ported, to  be  paid  by  the  maker  or  feller.     2.  And  that 
every  the  common  brewers  and  retailers  of  ale  and  beer, 
and  all  and  every  other  perfon  end  perfons  liable  to  and 
chargeable  with  the  pain  of  any  excife,  or  new  impoft  upon 
beer^  ale,  or  other  excifeable  liquors,  by  virtue  of  any  for- 
nncr  law  of  excife  now  in  force,  (hall  alfo  be  liable  to,  and 
charged  with  the  payment  of  the  additional  rates  and  du- 
ties hereby  impofed,  which  faid  additional  rates  and  duties 
ihall  be  colleded,  levied  and  paid  in  the  fame  manner  ;  and 
the  fame  perfons'  liable  to,  and  chargeable  with  the  pain 
thereof,  ihall,  in  cafe  of  ne gled  or  default  of  entry  or  pay- 
ment, or  in  cafe  of  any  other  negled  or  offence  •  tending  ♦  P.   gcS- 
to  defraud  his  maiefty,  or  any  of  his  officers,  farmers  or 
colledors  of  the  duties  or  rates  hereby  impofed,  be  alfo  fub- 
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jc£^  to  the  like  proceedings,  judgments  andexecutlons^  aind 
ihall  likewife  incur  the  fame  penalties,  fines  and  forfeitures 
as  he  or  they,  his  or  their  heirs  and  executors  or  adminil- 
trators  fhould  or  might  have  been  fubje^  to,  or  ought  to 
have  incurred  for  the  non*  payment  of  any  former  duty  of 
czcife,  or  for  the  like  offence  committed  againft  any  former 
law  of  excife  now  in  force  ;  and  that  all  forfeitures  and  of- 
fences made  and  committed  againft  this  ad,  or  any  ctaufej^ 
article  or  fentence  herein  contained,  and  all  appeals,  (hall  be 
heard,  adjudged  and  determined  by  fuch  perfon  and  perfons, 
and  in  fuch  manner  and  form,  as  the  like  forfeitures  and 
offences  againft  the  former  laws  of  excife  are  thereby  ap- 
pointed to  be  heard  and  determined,  and  not  otherwife;. 
And  moreover,  that  all  commiflioners,  fub-commii&ocers 
of  excife,  all  commiffioners  of  appeals,  juftices  of  peace» 
conftables,  and  other  officers  and  minifters  whatfoever,  {hall 
have,  ufe,  and  exercife  the  fame  jurifdifkion,  power  and 
authority,  whether  it  be  judicial  or  minifterial  for  the  bet* 
ter  ordering,  colleding,  levying  and  fecuring  the  duties^ 
and  the  additional  rates  and  duties  hereby  impofed,  as  he  or 
ihey  could  have  had,  ufed  or  exercifed  for  the  better  order* 
ing,  colleding,  levying  or  fecuring  any  former  rates  or  du- 
ties of  excife  whatfoever ;  And  that  all  fines,  penalties  and 
forfeitures,  which  (hall  be  incurred  by  reafon  of  any  of- 
fence committed  againft  this  ad,  (hall  be  employed,  one 
moiety  thereof  to  ihe  ufe  of  the  king's  majefty,  his  heirs 
and  fucceflbrs,  another  moiety  thereof  to  him  or  them  that 
fhall  or  wilf  inform  or  fue  for  the  fame;  and  alfoj  that  if 
any  perfon  or  perfons  (hall  at  any  time  be  fued  or  profe- 
cuted  for  any  thing  by  him  done  in  purfuance  or  execution 
of  this  ad,  he  and  they  fhall  and  may  plead  the  general  if- 
fue,  and  give  this  ad  in  evidence  for  their  defence ;  and  if 
upon  trial  a  verdid  fhall  pafs  for  the  defendant  or  defendants, 
or  ihe  plaintiff  or  plaintiffs  be  nonfuited,  then  every  fuch 
defendant  or  defendants  (hall  recover  his  or  their  double 
cofts. 

That  by  another  ad  of  parliament  29  Car.  2.  Ft  isenad* 
ed,  That  from  and  after  the  24th  Day  of  June  \6ti  there 
(hall  be  throughout  your  majefty's  kingdoms  of  England^  do- 
minion of  IValeSy  and  town  of  Berwick  upon  J'weed, 
raifcd,  levied,  colleded  and  paid  unto  your  majefty,  your 
heirs  and  fucceflors,  during  the  fpace  and  term  of  three 
years,  from  the  24th  Day  of  Jtwe  aforffaid,  and  no  lon^i, 
•  P.  309.  '^^  ^^^^*  ®'^*  *  cider  and  other  liquors  herein  after  cxprefied 
by  way  of  excifcj  .over  and  above  all  other  duties,  chtfgcs 
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and  impofitions  by  any  former  afi  or  a&s  Tet  or  im'pofcd  in 
manner  and  form  followingy  viz.  (inter  atta)    For  ever/ 
gallon  of  Jow  wines  of  the  tirft  extraflion,  made  of  any 
kind  of  imported  wine  or  cider,  or  other  materials  importtd, 
to  be  paid  by  the  maker  or  feller.     2.  And  that  the  feveral 
rates  and  duties  of  excife  upon  beer,  ale  and  other  liquors, 
ihtll  be  raifed,  levied,  colleded  and  paid  unto  your  ma- 
jefty,  your  heirs  and  fucceflbrs,  during  the  fp.ace  and  term 
of  three  years,  as  aforefaid,  and  no  longer,  in  the  fame 
manner  and  form^  and  by  fuch  rules,  means  and  ways,  and 
under  fuch  penalties  and  forfeitures,  sis  are  contained,  men- 
tionedj  expreQed  and  direded  in  the  before  cited  ad  of 
parliament  of  22  and  23  Car.  2.    That  the  plaintiflF  at  t!^ 
lime  of  the  trefpafs,  and  for  3  yea^s  before  was,  and  con- 
tinued a  common  diftiller  of  ilrong- waters  at  iVapping  in 
MidJBefeXy  within  the  jurifdiSion  of  the  chief  commiflion- 
crs  of  excife,  and  during  all  the  time  aforefaid,  did  exercifc 
the  art  and  myllery  of  a  diftiller  of  ftrong-waters,  and  did 
cxiraA  a  certain  low  wine  of  the  fird  extradion.     That 
one  JVfBiam  Hall,  gent,  within  the  time  aforefaid,  viz,  2 
Nov.  29.  Car.  2.  at  the  principal  capital  office  of  excife,  in 
the  pariih  of  faint  Peter  the  Poor  in  London,  did  exhibit  be- 
fore the  chief  commiflioners  and  governors  of  the  excife, 
an  information  as  well  for  the  king  as  for  himfelf,  that  the 
plaintiflF  being  a  diftiller  and  maker  of  ftrong-waters,  and 
of  low  wines  within  the  jurifdidion  of  the  faid  office,  be- 
tween 23  Auguft  29  Car,  2.  and   24  September  following, 
being  one  monthi  made  5880  gallons  of  low  wines  of  the 
firft  eztrafiion  of  cider,  or  other  materials  imported,  and 
did  not  pay  the  excife  due  for  the  fame,  contrary  to  the 
form  of  the  ftatute  in  fuch  cafe  made  and  provided.     To 
which  infornution  the  plaintiff  appeared,  and  pleaded  Not 
guilty.     And  fo  far  it  proceeded,  that  13  November  29  Car. 
S.  the  commiftioners  proceeded  to  the  examination  of  the 
snatter  aforefaid,  and  thereupon  it  did  appear  by  the  oath  of 
credible  witneffes,  that  the  plaintiff  had  within  the  time 
aforefaid  made  5880  gallons  of  low  wines  of  the  firft  ex- 
trafiioo  of  materials  imported,  and  had  not  paid  the  excife 
doe  for  the  fame  ',  and  thereupon  the  faid  commiftioners  did 
adjudge  that  the  plaintiflF  ftiould  forfeit  98/.  being  double 
ihe  value  of  the  faid  low  wines,  to  be  levied  of  his  goods 
and  chattels. 

•  That  18  December  29  Car,  2.  the  faid  commiftioners,  at  *  P.   3 10. 
the  profccution  of  the  faid  William  Hall,  made  their  ur ar- 
rant to  the  defendants,  being  meffengers  belonging  to  the 
faid  oflSce^  reciting  the  judgment  aforefaidy  and  by  which 
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the  faid  commiilioners  did  authorize  and  require  tlie  defen- 
dantSy  in  bis  majefty's  name,  immediately  to  enter  into  the 
plaintiff's  houfe  aod  diftillatory,  and  to  levy,  by  way  of 
diftrefs,  the  faid  Turn  oF  98/.  of  the  goods  and  chattels  of 
the  plaintiff,  and  the  fame  goods  to  be  difpofed  according  to 
the  faid  a£l. 
(       That  the  defendants  purfuant  to  the  faid  warrant,   10 
Jan.  mentioned  in  the  declaration,  did  enter  into  the  plain- 
tiff's houfe,  and  did  take  the  goods  in  the  declaration  noen- 
tioned,  for  the  faid  98^.  and  that  the  fame  are  not  fufficienc 
to  anfwer  the  faid  fum  of  98/. 

That  there  are  dregs  of  iugar,  called  molafles,  made  be- 
yond fca,  which  are  brought  into  England, 

That  there  are  molaffes  which  are  made  in  England. 
That  the  low  wines,  in  the  information  and  judgment  fpe- 
cified,  were  extra3ed  from  the  molaffes,  which  were  cx- 
traded  and  made  in  England  from  fugar  imported  from  be* 
yond  the  feas,  and  divers  other  JEnglf/b  materials* 

That  the  fugars,  from  which  the  molaffes  of  which  the 
faid  low  wmes  were  extraSed,  were  ten  times  of  more  va- 
lue than  the  reft  of  the  materials  which  were  ufed  by  fepar- 
ation  of  the  aforefaid  molaffes  from  the  fugar  aforefaid. 
That  the  molaffes  can  never  be  made  fugar  again. 
That  the  plaintiff  in  making  the  faid  low  wines  doth 
ufually  add  feven  hogffieads  of  waih,  in  which  are  put  one 
quarter  of  malt,  and  twelve  hogfheads  of  water  to  produce 
the  extraS  of  200  gallons  of  low  wines. 

That  the  principal  fpirit  of  that  extradion  is  produced 
from  the  molaffes.  But  whether  upon  the  whole  matter 
the  defendants  be  guilty  or.  no,  the  jurors  ignorant j  W  /i^- 
timt  advifamentum  Curia. 

Williams  for  the  plaintiff.  The  queftion  is.  Whether 
molaffes  be  an  imported  material  within  the  fiatute  of  29 
Car*  2. 

I.  This  ad  is  intituled  a  free  gift  of  the  comonons  in 
parliament,  without  any  recompence  moving  from  the 
crown,  and  therefore  ought  to  be  expounded  beneficially 
for  the  people. 
P.  311.  *  2.  'Tis  a  new  charge  and  impofftion  upon  the  fufajefi, 
and  odious  to  the  people  by  way  of  excife. 

3.  'Tis  found  that  molaffes  made  in  England  is  ufed  in 
making  of  low  wines,  and  *iis  found  that  ihi&  low  wine  is 
made  of  ihefe  molaffes. 

The  %Qi  diftinguifhes  between  low  wines  made  of  ioitlf^ 
molaffes,  and  wine  made  of  Englijb  materials. 
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No  low  wine  is  made  of  Englijb  material  alone. 

Klaterials  here  are  intended  immediate  materials,  v!z, 
The  mola(fi»  which  are  Englijb. 

Obje^.  Materials  (hall  be  fuch  as  comprehend  the  prin« 
cipal  part  in  value. 

Refp.  The  bulky  part  is  the  materials,  and  not  the  value  ; 
and  here  the  lump  is  the  quarter  of  matt ;  as  Englijb  cloths 
are  To  called  if  they  be  made  of  EngUfb  cloth,  though  there 
be  French  lace  upon  them  of  double  the  value. 

And  the  material  caufe  is  that  which  is  immediate,  as  cloth 
is  the  material  caufe  of  a  garment,  not  the  wool. 

And  'twill  be  a  hard  conftrudion  to  put  upon  the  trade 
cf  diftillers,  who  are  numerous ;  and  yet  the  whole  rent 
referved  upon  the  duty  from  them  to  the  farmers  is  but  50/. 
per  Annum^  which  would  be  5000/.  if  they  fliould  be  faid 
imported  materials,  and  'twould  not  be  worth  their  labour, 
if  fo,  and  multitudes  would  be  undone. 

Ward  for  the  defendant.     There  are  two  queftions. 

1.  If  an  adion  of  trefpafs  will  lie  againd  the  officers,  be- 
caufe  they  aded  by  authority  from  the  commiflioners  of  ex- 
cife,  who  have  jurifdiSion  of  the  caufe,  and  ought  not  to 
be  queftioned  here  ? 

a.  Whether  the  duty  be  due  here  to  the  king. 

1.  It  doth  not  lie,  8  Co,  Dr.  BonhanCz  cafe,  10  Co.  the 
cafe  of  the  Marjbalfey.  And  .  when  a  man  ads  as  judge, 
he  is  not  queftionable.  i  Cr,  341.  Pidgeon*s  cafe.  And  the 
plaintifF  ought  to  have  brought  his  appeal,  and  not  an  ac* 
tjon  of  trefpafs. 

Objeff.  Mid.  19  Car,  2.  Terry  verfus  Huntington, 

Refp.  The  queflion  there  was.  Whether  the  liquors  were 
ftrong- waters  perfedly  made  ?  And  the  jury  found  againil 
the  fad,  and  fo  the  commiflioners  had  not  jurifdidion. 

To  the  id.     Here  is  a  duty  due  for  thcfe  low  wines. 

•  I.  They  are  made  of  materials  imported,  viz.  Dregs  *  p^  '^iz^ 
of  fogar  and  lees  of  wine,  which  are  not  Englijbf  and 
though  Englijb  materials  are  added,  that  alters  not  the  eafe, 
becaufe  'tis  found,  that  all  the  Englijb  ingredients  together, 
without  thefe  materials,  would  not  have  made  thtfe  low- 
wines,  &s?  uhi  major  pars  ibi  totum.  In  the  cafe  of  alnage, 
which  is  only  for  woollen  cloth ;  yet  refolved  that  linfey 
woolfey  pays  alnage,  though  but  part  wool. 

Upon  the  flatute  of  tillage,  the  major  part  gives  the  de- 
nomination, when  prices  of  corn  exceed  fuch  a  value ;  the 
common  price  regulates  that  (latutc. 

Croon's  cafe,  information  upon  the  flatute  of  22  Car,  2. 

the 
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the  tad  claufe  thereof,  which  fays^  That  all  wines  remain- 
jng  in  (lore  (hall  pay  the  duty.  The  defendant  there  im- 
ported wines  in  1666.  and  fo  the  wines  were  not  remaining 
in  (lore,  becairTe  imported  before  the  zGt ;  and  yet  refblved 
that  they  (hall  pay ;  and  fo  agreed  in  a  writ  of  error  by 
Haki  and  Vaugtm.  St,  HilPs  cafe,  importation  of  wheat 
meal  was  within  the  (btute  of  tillage. 

As  to  the  refervation  of  the  rent  to  be  but  50/.  'tis  not 
found  in  the  verdid.     Adjournatur.     Poft, 

Memorandum^  In  September  1679.  P^^^'^  iSfliTf /  ferjeant 
at  law,  who  had  beon  a  reader  of  the  Middle  Temple^  died 
in  Kent. 

Memorandum^  O^ohcr  22.  Sir  JVilUam  Jones^  knight, 
attorney  general,  furrendered  up  his  patent,  and  I  took  thic 
acknowledgment  thereof;  and  fo  the  place  of  attorney  ge- 
neral became  void,  by  leave  from  his  majefly.  And  after- 
wards about  O^ober  25.  fir  Creft\jel  Levinz,  knight,  was 
made  attorney  general. 

By  the  flat,  of  26  H.  8.  cap.  3.  The  revenue  of  the 
firft-fruits  and  tenths  of  the  clergy  was  granted  to  the 
crown,  and  the  feveral  bilhops  were  thereby  appointed  coN 
leQors  thereof  in  their  refpefllve  diocefes.  The  auditor 
was  to  make  up  their  refpe6live  accounts,  which  were  b/ 
him  tranfmitted  into  the  office  of  the  pipe.  According  to  the 
courfe  of  the  exchequer,  where  the  bifliop  had  his  ^^eius 
ejlf  and  where  all  accountants  accountable  in  the  ^cheqoef 
^  F.  313.  have  their  *  Rictus  ejl  at  this  day.  But  the  auditor  was 
not  thereby  enjoined  to  give  the  biHiop  a  duplicate  of  his 
account ;  and  it  was  necdiefs  then,  becaufe  he  had  his  ^^- 
etus  ejl  from  the  pipe,  without  fee  or  other  reward  for  the 
fame. 

By  the  ftatute  of  32  77.  8.  cap.  45.  That  courfe  was 
altered,  and  a  court  of  fird  fruits  and  tenths  was  erefieif^ 
con(ifting  of  a  chancellor,  treafurer,  attorney,  and  two  au- 
ditors, who  were  to  make  up  the  accounts  of  that  revenue^ 
and  being  fairly  ingrofTed,  were  to  remain  in  the  fame  court 
as  the  king's  records,  and  not  tranfmitted  into  the  pipe  : 
But  no  ^utns  ejl  or  duplicate  of  his  account  was  thereby 
enjoined  to  be  made  and  given  to  the  bilhops. 

« 

By  the  (latute  of  7  E.  6.  cap.  i.  The  auditors  were  e^* 
join^  to  make  forth  and  give  duplicates  of  their  accoums 

al 
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at  the  reafontbie  requeft  and  coft  of  the  accountant,  where* 
in  the  bifliops  were  inclodedy  and  accordingly  the  pradice 
has  gone  ever  (ince  the  beginning  of  queen  Elizabeth ;  and 
I  never  heard  k  was  difpated  by  any  until  the  archbi(hop  of 
Tfirk^  when  bilhop  of  Carlijle^  was  pleafed  to  call  his  du- 
plicate of  his  account,  a  Rictus  ejl,  and  fo  would  pay  no- 
thing for  it. 

Queen  Mary  by  virtue  of  an  a3  of  parliament  made  in 
the  fecond  fcffion  in  the  firft  yev  of  her  reign,  cap.  lo. 
by  her  letters  patent  diffolves  the  faid  court  of  firft-fruits, 
and  then  creates  a  new  office  and  officer,  viz.  The  re- 
membrancer of  the  firft-fruits  and  tenths,  who  was  to  take 
all  compofitions,  and  to  enter  all  accounts,  and  to  make  out 
all  procefs  againft  Nonfohents^  and  all  proceedings  therein, 
to  be  under  the  furvey  of  the  court  of  exchequer. 

In  the  fecond  and  third  year  of  Philip  and  Mary,  the 
clergy  were  exonerated  from  payment  of  firfl-fiuits  and 
tenths. 

In  the  firft  year  of  queen  EUzabeth^  cap.  4.  The  pay- 
ment of  firft  fruits  and  tenths  was  reftored  to  the  crown, 
and  all  things  concerning  the  fame  that  remained  untaken 
away  the  eighth  of  Augujl  in  the  fecond  and  third  year  of 
the  faid  PUUp  and  Mary^  were  then  reftored  and  fettled  un- 
der the  furvey  and  government  of  the  exchequer,  but  the 
court  •  of  firft-fruits  was  not  revived,  for  that  was  dif-  *  P.  314, 
folved  before  the  faid  eighth  of  Augujly  and  the  remem-' 
brancer  being  then  eftabliftied,  continues  to  this  day  in 
every  degree,  fort  or  condition,  as  it  was  at  or  before  the 
eighth  of  Augufi  in  the  faid  fecond  and  third  year  of  Fhilip 
and  Mtary^  at  which  time  the  clergy  were  exonerated  from 
payment  of  firft-fruits  and  tenths. 

The  archbiQiop  requires  auditor  Bridges  to  examine, 
ftate  and^pafs  his  accounts  for  the  year  1675,  1676,  and 
1677,  according  to  the  method  I  conceive  he  has  fent  up, 
which  is  not  purfuant  to  the  auditor's  truft,  and  would  be 
prejudicial  to  the  king  to  the  lofs  of  all  arrears  owing  by 
tlie  incumbents ;  for  in  his  ftate  no  arrears  of  the  clergy  are 
continued  in  charge.  Not  underftanding  the  true  nature  of 
thofe  accounts,  in  that  they  relate  not  barely  and  fimply 
to  the  bifliops  receipts  and  payments,  but  to  the  whole  re- 
venue of  the  rcfpcQive  diocefes,  each  incumbent  is  thereby 

charged 
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charged  and  difcharged.  And  If  no  arrears  be  continued  m 
charge  upon  the  incumbents^  they  all,  or  any  of  them  may 
plead  the  account  made  out  in  the  bi(hop*s  name  (when  en* 
tered  upon  record)  for  their  difcbarge. 


•P.   315, 
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In  the  Exchequer  Chamber. 


John  Lifle  verfus  John  Grey.      Error  out  of  B.  K. 

EjeilmenL     Northumberland. 


Ufoi. 

Pollcxf.  582. 
%  Jones  114.. 
a  Lev.  123. 
t  Show.  6. 
Antea  278^ 
tot. 


THE  plaintiff  declares  of  the  demife  of  William  Ufi^ 
of  four  mefluages,  twenty  acres  of  land,  two  hun- 
dred acres  of  meadow,  two  hundred  acres  of  pafture,  and 
three  hundred  acres  of  moor  in  A^on,  in  the  parifli  of 
Felton.  Upon  Not  guilty  pleaded,  the  jury  find  a  Tpecial 
vcrdid. 

That  one  JJm  Lijle  was  reifcd  in  fee  of  the  tenementf 
in  queftion,  and  fo  feifed  15  Augujl  15  Car.  i.  by  inden- 
ture between  himfelf  of  the  one  part,  and  John  Roifin^  and 
others^  of  the  other  part,  for  fettling  the  .premiflfes  in  his 
blood ;  and  in  confideration  of  the  natural  love  and  afie^oo 
to  thofe  to  whom  the  eflates  afterwards  are  limited,  and  for 
the  advancement  of  his  fon  Edward  UJle^  covenabtf  to 
fland  feifed,  to  the  ufe  of  himfelf  for  his  life  without  im- 
peachment  of  wade,  the  remainder  to  the  ufe  oF  the  (aid 
Edward  Lifle  for  his  life,  the  remainder  to  the  ufe  of  the 
fird  fon  of  the  faid  Edward^  and  the  heirs  male  of  hit  body* 
fo  to  the  fecond,  third  and  fourth  fons,  and  fo  feverallyaad 
refpedively  to  every  of  the  heirs  male  of  the  body  of  the 
faid  Edward  Lifle^  lawfully  to  be  begotten,  aiid  the  heat  * 
male  of  the  body  of  fuch  heirs  male  lawfully  to  be  begot- 
ten, according  to  their  ages  and  Teniorities,  and  for  deWt 

of 
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cf  fuch  fflbe,  to.  the  ofe  of  William  Lifle  of  Wark^^orthy 
gent,  for  Jiis  iife^  and  after  his  deceafc^  to  the  ufe  of  hi$ 
firA  (on  ih  tail  male^  and  fo  to  his  other  Tons,  the  remain- 
der xo  the  right  heirs  of  the  covenantor. 

frvoidedy  That  if  it  (hall  happen  the  faid  Edward  UJle 
to  die  without  ifTue  male  of  his  body  lawfully  begotten^ 
then  the  fald  covenantor  and  his  heirs  (hall  ftanJ  feifed,  to 
the  ufe,  intent  and  purpofe  that  they  (hall  raife  out  of  the 
profits  the  feverAl  fums  of  i  ooi.  a-piece  for  each  and  every 
of  the  •  daughters  of  the  faid  Edward  Lifie^  to  be  paid  to  *  P.  216. 
the  eldeft  firft,  and  fo  in  order  according  to  their  feveral 
ages ;  and  the  faid  'John  Lijle  had  iffue  Edward  his  eldeft 
fon. 

I  M^\  17  Car,  t.  John  Lifle  died  fo  feifed. 
Edward  had  iffue  only  a  daughter  flill  alive« 
30  September  1649.  Edward  made  a  feoffment  to  the  ufe 
of  'TAomas  and  Johi  Forjler^  and  their  heirs,  with  warranty 
again (1  all  men. 

HilL  1649.  a  recovery  was  fuffered  wherein  Ralph  For-' 
Jler  was  demandant,  the  faid  Thomas  and  John  Forjier  tenants, 
and  the  faid  Lifle  vouchee,  and  he  vouched  over  ^he  com- 
mon vouchee. 

I  May  1674  Edward  Lifle  died  without  any  iffue,  but 
his  daughter;  That  at  his  death  all  the  eflates  limited  by 
the  indenture  of  15  Augujl  15  Car,  i.  preceding  the  limi- 
tation to  WilUam  Lifle  named  in  the  faid  indenture,  and  nov^ 
leflbrof  the  plaintitiF,  did  end  and  determine. 

The  faid  tVilUam , Lifle  ^z^  CQ\y(\n  of  the  whole  blood  of 
the  faid  Join  Lifle. 

aO  Jamary  a8  Car.  2.  William  Lifle  entered  upon  the 
pofleffion  of  the  defendants,  and  made  the  leafe  to  the 
plaintiff,  who  entered  and  was  poifeifed  until  the  defendants 
ejcded  him.  And  if  for  the  plaintiff,  for  the  plaintiff,  Erfr- 
And  judgment  was  given  in  B,  R.  for  the  plaintiff,  and 
now  the  defendants  bring  a  writ  of  error. 

Ami  I  conceive  judgment  ought  to  be  reverfed.  f 

Thefingle  queflio^  in  this  cafe  will  be  (for  I  do  not  think 
theprovifo  which  appoints  the  daughters  portions  will  make 
any  doubt,  becaufe  *tis  found  in  the  verdi^.  That  all  eftates 
Precedent  to  Willidm  Lifle*^  efl'aie  determined  upon  the 
death  of  Edward)  What  cftate  Edward  Lifle  had  by  virtue 
^  the  indenture  of  15  Augufl  15  Car.  i.  for  if  he  had  but 
vi^flatelor  life,  then  the  judgment  ought  to  be  affirmed  v 
^^if  he  had  an  eftate-tail,  then  the  JLid2:ment  ought  to  be 
ic^erfed;  and  1  hold  that  be  had  an  edate-Cail. 

U  •    There 
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There  are  but  three  arguments  that  I  can  find,  that  ar 
be  urged  why  he  (hould  have  but  an  cAate  for  Vik,  viz. 

1,  The  intent  of  the  covenantor. 

2,  That  the  wofd  (heirs)  here  muft  be  taken  for  fons 
ilTues. 

3,  That  heirs  male  here  muft  take  by  vtray  of  a  fpringio 


ufe. 


^  P.  317.      *  !•  As  to  the  fir Jl.    That  it  was  the  intent  of  thee 
venantor,  that  the  heirs  male  of  Edward  (hould  take  b 
purchafe.  Teems  apparent. 

I.  From  rhefe  words  fo,  viz,  as  the  four  fons,  fo  evers 
6rher  heir  male  have  it. 

a.  Severally  and  refjHjftively  ds  they  become  in  being. 

3.  Why  fhould  but  four  fons  be  named,  had  not  the  c(» 
'  venantor  intended  that  every  other  fon  (hould  lake  by  thfl 

fabfecjuent  woids? 

4.  It's  provided,  that  Edward  (hall  have  povrer  to  malf . 
provifion  for   ihe  daughters,  which  needed  not  have  bee 
if  the  covenantor  intended  ati  eftate-taih 

5.  To  the  heirs  male  of  fuch  heirs  male^  had  been  nee 

6.  To  the  heir  male  according  to  their  feniority. 
All  which  do  ftiew  that   it  was  the  intent  off  the 

nantor  to  have  Edward  to  be  but  tenant  for  life,  and  his  fii 
intent,  incon-  to  take  as  purchafers ;  notwithllanding  which  intent,  ye 
fiftcni  with  the  fych  intent  cannot  confift  with  the  rules  of  law,  the  limi 

not"o*be  rT-'     ^*^"  ^'^^  ^   ^oxA^  and   therefore  a  grant  of  lands  by 

garded,  BrtJi-  executed  by  livery  and  feifm  to  A.  for  ever  is  but  an  eflM^fe 

r!*".^5;  for  life,  thoutrh   the  feoffor  intended  oiherwife.    Da^,         tf 

Verba  tnttntt'     r»^     i    »•»  r»  ?         o  •«•    i        •       t 

Mt,  nvn  e  ctn-  otud.  tiD.  I.  cop.  24.  JoL  39.  b.     oo  a  gitt  by  deed  to  a 
tra,  debent  in-  and  his   heirs  for  twenty  years  (hall  go  to  the 

a  feoffment  to  A,  upon  condition,  that  if  he  pay  not  JST  «i 
certain  fum,  B.  fliall  enter;  yet  B.  cannot  enter^ 
bfe  governed         And  this  holds  as  well  in  cafe  of  a  ufe,  as  at  the  co*^^ 
by  the  rule?      ^on  law;  for  before  the  ftaiute  27  H.  8.  after  Ufc«  h»-^J 

ox   IttW 

gained  the  reputation  of  inheritances  defcendible,  the  co«^' 
mon  law  direSed  the  defcent  of  them,  and  therefore  th^^^ 
was  pojfeffio  fratris  of  a  ufcj  as  well  as  of  land.  5  £.  4.      7* 
4  Co.  22.  a. 
3  Cr9.  8s6.  Ufes  are  now  rcducctl  to  the' rules  of  the  common  \s^^* 

^^aurs^x^^  J  Co,  St.  b,  Corbet' %  cafe,  6  O.  34.  Fitzwilliam/s aSt.       . 

A  feoffment  to  the  ulc  of  A.  and  his  iflues  mile  of    *** 
body  niakcs  not  an  eftatc-tail.    Roll.  Abr.  TH.  Eflati  8^7^ 
R.  ^L  I  and  2. 
And  ilicrefore  in  our  cafe  h  being  ezprefsly  agafaift  ^1^ 
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r\&t^  of  Uwy  that  where  the  anceftor  takes  an  eftate  forlife^ 
^nd  afterwards  the  land  is  limited  to  him  and  the  heirs  of 
His  body  (keirs)  fliati  be  a  word  of  limitation,  i  Co.  104.  tf^ 
SA^Mys  cafe.  Thefe  words  (hall  not  be  conftrued  accord- 
ing to  ibe  intent  of  the  party,  but  according  to  the  rule  of 

l««r,  *  atul  (b  Etiward  fiiall  be  in  of  an  eftatc-tail  executed  ^  P.    9 

by  virtue  of  thefe  words. 

ft.  As  n  iie  fecmi  argument.     Where  this  limitation  is  to  Heir  not  ul 
tHe  heirs  male,  tbat  is»  to  his  (ifTues)  male,  and  fo  as  much  ^'  ^°^* 
^s  (fonii) 

True  it  Is,  in  the  fcripture  phrafe  *tis  fometimes  fo  taken^  HnOand^  fy 
*3,  Th'f  SI  the  heir,  let  us  kill  htm ;  and  St.  Paul^  TAe  heir  »»«*  aft«' 
^^Mlfi  he  is  a  child  is  under  tutors  and  governor s^  and  differ eth  aJfcriS?  the 
^ot  fnm  0  fervant.  perfon,  8  O. 

But  in  our  law  'tis  never  taken  fo,  no  not  in  a  will.  73-  &• 

In  Fofter  and  Ramfey\  cafe,  Mich.   1657.  B,  R.     The  9  Ct .  n^.  b. 
^^fc  was  to  this  parpofr,  thus:  Sir  Robert  Ramfey  had  iffue  *"»^'»csfe- 
fourfons,  Robert^  Nicholas,  John  SLnd  George ;  Robert  bting 
*  n  slien  had  only  daughters  \  Nicholas  had  iffue  Patrick ; 
7<aiiR  by  his  will  gives  his  Uhd  to  the  heir  of  his  brother 
^^icklas  in  fee,  Nicholas  be'mg  then  alive.     Refolved,  Pa* 
^9^ck  the  fon  did  not  take  ;  and  yet  in  common  parlance  the 
^Meft  fon  is  called  heir.     2.  It  iptght  amount  to  a  defcrip- 
*von  of  the  perfun,  and  to  enure  as  an  executory  devifc^ 
Wx,  To  the  heir  of  my  brother  Nicholas.     i>*  To  the  per* 
fim  who  (hall  be  heir  at  the  death  of  my  brother  Nicholas; 
•ndyet  refoWed  ut  fuprat  For  the  proper  ufe  of  the  word 
A^,  is  to  make  an  inheritance.   1  Co,  103.  b.  Shelly^s  cafe^ 
Andfliould  the  word  heir  be  otherwife  taken,  and  only  as 
^  defcription  of  the  perfon,  it  would  make  Arange  altera- 
tion, efpecially  in  wills. 

Now  if  this  word  cannot  be  taken  for  fon  or  iflfue  in  a 
^illi  much  lefs  in  a  deed,  which  is  contrived  by  learned 
•dvice. 

The  third  and  laft  argument  is.  That  this  eftate  inay  springing  Ufc». 

I^Qre  to  the  heirs  male  by  way  of  fpringing  ufe;  as  thus, 

^the  heirs  male  of  Edward,  thai  is,  To  fuch  others  as 

*ll  be  his  heirs  m<ile  of  his  body,  when  they  (hall  have  a 

^ly  fo  to  take ;  and  in  the  mean  time  the  ufe  to  fleep 

he  covenantor ;  and  fo  was  Pibut  and  MitforWs  cafe  in 

R.  2$  Car.  2.  B.  R.  uhere  the  cafe  was  thus.     Upon  a 

ial  verdid  in  ejedment,  Michael  Mitford  was  ftifed  in 

and  had  iffue  two  fons,  viz.  Robert  by  his  (irft  wifie, 

Ralph  by  his  fecond  wife,  whofe  name  was  Jane,  aod 

Ua  fo 
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fo  bdng  feifed  by  indenture  covenants  to  {land  feifedy  afirei 
the  date  of  the  faid  indenture,  To  the  vfe  of  the  heirs  nuko^ 
his  body  begotten  on  the  body  of  his  faid  wife  Jane,  with  » 
P*  i^S**  remainder  to  his  own  right  heirs.  And  the  queftion  was 
Whether  any  eilate  did  accrue  to  the  fon  by  the  fecon^ 
wife?  And  ailjudg^d  thkt  there  did  by  way  of  a  fpringiih^ 
ufe. 

But  I  think  there  is  good  reafon  for  that  cafe,  and  ye 
not  for  the  cafe  in  queftion.  For  in  that  cafe,  'tis  true  thj 
covenantor  had  ail  the  cdate  in  him  at  and  after  the  timec 
the  co'venant,  but  it  cannot  be  faid  that  he  had  an  cftate  fa 
life,  cr  any  other  particular  eflate,  and  fo  'tis  not  with* 
the  rule  of  SheJIie^s  cafe.  But  in  our  cafe  EdtCard  Lif> 
wa^Meifcd  for  life  (and  fo  the  vcrdid  exprcfly  finds  if)  ar- 
fo  witliin  the  rule  of  Shellie*s  cafe  direclly. 

And  if  this  ccnflru^lion  (hoiild  be  mflde,  I  cannot  fee  i 
vfi;»t  ca^c  the  rule' in  Skellie'*^  cafe  will  hold  ;  for  all  may  hJ 
interpreted  as  fpringing  ufcs,  and  to  lie  in  gremio  begis  \' 
there  be  a  Ton.  And  I  take  the  rule  in  SheJIie^s  cafe  to  be  ^ 
pofitive  law,  of  which  thtrc  can  no  reafon  be  given,  but 
a  land-inark  by  which  other  cafes  are  bounded;  and  fu»  1 
are  many  lules  in  cur  law,  as  why  a  fine  (liould  rot  be  n 
verfv^l  for  ncn-age  of  the  conufor  but  by  infpe£tion  durb  - 
the  non-age  ;  and  yet  in  a  common  recovery  'tis  otherwifT" 
fo  life  and  tleath  arc  to  be  tnck\  by  jury,  yet  the  life  of  i  - 
hulband  in  a  wrii  of  dower,  is  to  be  tried  by  witneflfes. 

But  upon  the  whole  matter,  I  t.\ke  this  cafe  to  be  t  - 
fame  with  Lewis  B'iwles^s  cafe,  and  that  here  Edward  l^ 
an  eftatc-tail ;  and  fo  judginent  ought  .to  be  reverfed. 

Murray  verfits  Eyton.     A'llca  260,  286. 

fj>;»tf.  O  AUNDERS  for  the  plaintiflF.     The  fole  quedion  depei^ 

i?/"- -37-       k3  "ptj"  f^e  fine  and  conveyance  levied  and  made  by 
.V//V'95.  ^  Derby  \  and  m  this  cafe  there  are  two  points. 

a  Sh:^.  104.         I.   Whether  the  private  a6t  of  parliament  of  4  Jac» 

i*Jiiaii^,       aliered  the  ertate-tail  granted  by  the  letters  patent  of  2  - 
3.  and   hath  made  it  another  tilate,  or  hath  altered  it 
fome  accidents. 

2.  Admitting  that  the  eftafc  be  altered.  Whether  this 
eftate  be  rtflraiueJ  from -alienation,  by  32  H.  B,cap.  36. 
It  appears  upon  the  verdi^,  that  earl  Charles  recci' 
1700/.  ior  the  i'a!e  of  the  land.     But  the  land  is  of' 
value  of  2000L  per  AnnuTtiy  and  the  purchafers  have 
burfed  themlwlves  at  Itafl  400C0/. 

Bete?  ri 
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•  Before  I  (bill  fpeak  to  the  firft  point,  1  premlfc,  T.  ♦  p^    220. 
lat  the  rcverfion  of  the  crown  contmues  as  it  was  at  the        '    *^     *• 
le  oF  the  making  of  the  letters  patent.     2.  If  this  a£t  of 

fac.  had  not  been  made,  the  firfl  ellate-tail  could  not 
re  been  barred,  3.  If  the  eflate-taii  is  not  barred,  then 
ther  the  feoffment  nor  fine  have  made  any  difcontinuancc. 

^^'  355-  «• 

^ni  that  the  aGt  of  4  Joe.  hath  not  altered  the  (irft  eflatc- 

,  I  (ball  prove,  by  anfwering  fonoe  objedions  already 
de,  and  then  produce  reafons. 

I.  ObjeSI.  The  firft  edate  had  no  power  to  make  join- 
ts to  the  wives  of  them,  or  the  wives  of  ihcir  cldeft 
ires,  which  this  eftate  hath. 

Rifp.  It  doth  appear,  that  'twas  the  intent  that  only  a 
rd  part  (hould  be  fodifpofed,  which  was  no  more  thr^q 
y  ihould  have  for  dower ;  and  fome  of  the  lands  are  re- 
ined fromi  that  privilege. 

u  Otje^.  By  the  letters  patent  every  of  the  grantees  was 
mt  in  tail,  and  might  commit  wade ;  but  fo  cannot  te- 
t  for  life  by  this  a£l. 

JUfp.  The  omiffion  of  that  privilege  doth  not  alter  the 
ite;  for  if  the  king  gives  land  upon  condition,  that  the 
otee  (hall  not  pommit  wade,  and  afterwards  ah  aGt  of 
liment  is  made  which  releafes  that  condition,  that  dorh 
alter  the  cdate.  So  e  contra.  If  an  tiSt  of  parliament 
II  take  away  the  privilege  of  committing  wade,  it  doth 
alter  the  edate. 

{.  Ohje^.  By  the  letters  patent  the  lands  arc  to  be  holden 
rcnricc  of  chivalry,  and  now  here  will  be  no  tenure. 
^efp.  The  tenure  doth  not  alier  the  edate,  becaufe  'tis 
a  collateral  accident. 

\,  Ohje^.  By  the  letters  patent  there  was^an  intire  edate 
ni;  but  here  are  feveral  cdaics,  for  lifer  and  edates-tail, 
ich  are  not  intire. 

Rtfp,  Thefe  edaics  are  all  the  fame  in  quantity,  which 
f  woald  have  been  without  the  ad,  nnd  it's  the  fame 
ite  as  10  duration  ;  for  whatfoever  edates  are  here  made, 
Eeout  of  the  edate  tail,  and  the  reverfion  is  not  touched, 
I  Ihat  was  the  intent  of  the  aft,  as  appears  by  the  favir.g ; 
th^ena&ing  part  is.  Thai  the  feveral  pcrfons  dial!  Inve 

•  (everal  edates  under  the  favings  following.  And  this 
We  ad  hath  cut  that,  which  was  but  one  iniirc  ed^tc, 
^  fcvcral  pieces  ;  and  Co,  Lit.  37a.  b.     The  third  obCcr- 

ion  there  is,  *  That  if  the  king  keeps  the  reverfion,*  p.    7Zi. 
le  of  tbe  raefne  edates  can  be  barred  j  and  fo  in  Staf- 
Ts  cafe. 

GhjeJI, 
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0bje8,  If  the  heir  (hall  bring  a  Formedon,  he  muftcoont 
vpon  this  ad  of  4  Jjr.  and  therefore  ihe  eftate  arifes  by 
that  a6i,  which  is  the  donor. 

Refp.  The  heir  need  not  here  bring  a  Formedon^  but  may 
enter ;  but  if  he  will  admit  himfelf  out  of  poflefTiony  he 
fhall  not  count  upon  the  nd  only,  but  upon  the  letters  pa- 
tent and  the  a&  alfo  ;  for  fuppofe  the  6rft  intail  be  fpem, 
the  king  mud  count  upon  the  letters  patent  in  a  Formedon 
in  Reverter,  This  aft  is  not  the  donoft  but  the  crown ; 
for  the  parliament  cannot  give,  but  by  virtue  of  the  legifla* 
tive  pow^r  edates  may  be  fettled  or  changed,  as  in  this 
eafie. 

There  are  fome  things  to  be  obferved,  by  which  Ihe  in  - 
tent  of  the  a£i  appears,  that  the  eftate-tail  flieuM  not  b« 
altered,  wherein  there  are  remainders  to  feveral  perfons,  i 
order.  That  (whereas  before  there  was  fome  difpute  wh 
were  (irft   to  take)  all  perfons  might  be  fatbfied  with  t1 
order  in  this  a&  prefcrihed  concerning  the  fame. 

1.  In  the  faving,  there  is  livery  and  primer  feifin  refei 
ed  to  the  crown,  as  if  the  a£t  had  not  been  made,  whk 
could  not  be  if  the  eftatcs  were  new. 

2.  Power  to  make  jointures  for  life,  had  an  eye  to  t".^^t 
(irft  eftate-tail,  for  there  is  a  power  to  bind  the  iflue,  hsu^k 
not  the  remainders  ;  and  fo  of  leafes  ;  but  the  king  (bow  lam 
not  be  bound. 

The  intent  of  the  parliament  was  to  make  a  fettlemeot  ^-^IT  fi 
the  family,  and  not  to  give  the  parties  power  to  alien,  foi 

they  intended  by  the  faving  to  preferve  the  lands  from  aF^Iaalic* 
nation,  as  if  the  a6  had  never  been  made. 

As  to  the  fecond  point.     That  this  edate  is  preferved 
the  rtatute  of  32  H.  8.  cap.  36.     By  the  (latute  of  4 
cap.  24.  and  before  32  H.  8.  cap.  36.  a  fine  did  not 
ordinary  eOate-tail.     True  it  is,  that  Co,  Lit.  372.  is 
trary,  and  that  it  did  bar ;  but  it  is  but  his  opinion, 
cites  no  authority  for  it,  and   there  arc  other  authoi 
againfl  his  opinion.     The  flature  of  32  H.  8.  fays, 
there  was  diverfity  of  interpretation  and  expounding  of 
ftatute,  whether  fuch  fine  (hould  bar  the  iJTues  intail; 
fo  it  appears  by  the  book  of  19  H.  8.  6.  which  fays, 
the  wordii  of  the  aft  of  4.  H.  7.  are  fatisfied  by  barri 
ifTues  of  tenant  in  fee-fimple  ;  and  the  ifTues  in  tail, 
*  P.   2^2.  in  fome  meafure  privies,  •  yet   they  claim  paramount 
fine.     And  general   words  in  an  aft  of  parliament  di^ 
comprehend  an  eftate-tail,  as  in  the  cafe  of  Premmh*' 
Lit.  130.  a,     II  Co.  63.  Dr.  Fojler^i  cafe. 
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Between  4  H.  7.  aod  26  H.  8.  were  between  forty  and 
fifty  years»  and  jet  all  that  time  no  eftate-tail  was  forfeited 
for  rreafoo.  Now  what  reafon  had  the  judges  to  conftrue 
^tie  generarwords  of  4  H.  7.  that  a  fine  (hall  bind  as  well 
privies  as  flrangtrs,  that  the  ifTues  (hall  be  bound  by  a  vo«- 
kiotary  aCk  of  the  tenant  in  tail*  and  yet  that  he  (hall  not 
feffeit  his  eftate  for  treafon,  which  is  the  higheft  offence  } 
The  words  of  Wtjlm.  2,  are.  That  he  (hall  not  have  potef-  . 
taiem  aSenamli,  and  that  /inls  ipfo  jure  fit  nuUus,  That  a 
fine  was  no  bar  to  the  i(rues  in  tail  between  4  H,  7.  and  32 
A  8.  and  Br.  AJfurama  6.  19  /?.  8.6.  Amongjl  the 
judges  who  were  of  another  opinion  was  Brook  himfeify 
which  fliews  that  either  the  reporter  was  midaken,  or  my 
lord  Brook  had  retraded  his  opinion,  which  was  ten  years 
after  the  writing  his  abridgment,  and  i  Anderfon  46.  pL 
118. 

Obfcrvations  out  of  the  ftatute  of  31  H.  8.  itfelf. 

1.  There  was  diverfity  of  opinions  in  this  point. 

3.  The  words  are.  Be  it  ena^ed  (not  declared)  fo  it  is  i^ 
cooftitative,  not  a  declarative  ad,  it  is  Introdu^Hvum  novi 
Juris,  non  dedarativum  veteris,  that  fines  (hall  bar  an  eflate^ 

3.  That  the  fines  heretofore  levied  (hall  be  a  bar  to  the 
eflate-tail,  which  (hews  that  th^  Aatute  of  4  H,  7.  was  too 
feeble  to  do  it. 

4.  The  third  provifo.  That  the  ad  (hall  not  extend  to 
foch  fines  as  were  then  in  fuit,  by  which  it  appears  that 
there  were  recoveries  of  lands  in  tail  of  which  fines  had 
been  levied. 

5.  The  words  of  the  (latiite  are,  That  this  ad  (Iiall  not 
extend  to  fines  of  lands,  whereof  the  reverfton  is  in  the 
king,  but  that  every  fuch  fine  fhall  be  of  like  force  as  ic  was 
or  (hould  be,  if  the  ad  had  not  been  made.  Obferve  the 
ftatnle  of  34  H.  8.  recites,  that  there  was  a  great  mifchief 
by  this  doubt  for  a  recovery,  but  not  by  a  fine,  >hich  (hews 
that  fines  were  not  ufeJ  in  fuch  cafes. 

Serjeant  Maynard  for  the  defendant.  The  edate-tail  is 
not  ejLtingui(hed,  but  altered.     Tiie  points  are, 

1.  Whether  here  is  any  eftate  within  34  H.  8. 

2.  Before  34  H.  8.  a  recovery  did  bar  the  ifTue  in  tail, 
in  caCe  of  an  adverfary  writ ;  but  the  queftion  was  of  writn 
by  confent.  Vide  10  Co,  43.  b.  That  a  common  recovery 
barred  in  all  cafes. 

•  By  this  ad  of  4  Jac.  the  firft  eftatc-tail  is  clearly  bar*  ♦  P.   ^%2» 
red,  and  confequently  the  clog  upon  it  that  it  could  not  be 
barred^  |s  gone ;  ijnd  earl  Charkf  or  his  fon  (hall  not  claim 

under 
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under  the  oUi  mtrJl ;  fo  that  the  qucftion  now  will  be,  Vi 
thcr  the  f -l.^.-s  c^critvd  by  4  'Jac.  fliall  be  within  the  Qa 
of  34  f/.  8  r;iul  1.  i»i  Id  that  ihty  are  not,  becaufe  li 
cftatcs  do  not  i(r.:r  nn  of  the  reverfion  belonging  to 
crown,  but  onlv  oiit  c/  the  old  intail.  When  a  third  el 
is  to  be  raifcd  tu^  of  the  other  two,  it  Ihall  be  fa*?ii  to  c 
out  cf  each  of  ihefn,  according  to  their  refpeQive  caj 
lies  to  grant  or  pafs  the  fame,  frepord  cafe.  If  the  \ 
and  the  earl  of  Derby  had  joined  in  a  fine  to  raifc  an  efl 
tail,  the  earl  had  been  the  donor.  An  a&'  of  ptrlian 
ndds  ftrength  to  an  cftate,  but  is  dire£ked  by  the  law.  8 
Barringtorfs  cafe. 

Objeff.   It  is  an  eftate  created  by  parliament^  and  thi 
the  donor. 

Refp.  WilUam  tenant  in  tail  is  the  donor,     a  Ct.  15. 
16. 

The  rcafon  why  a  common  recovery  did  bar  the  t{ 
-wns  not  becaufe  it  was  a  cohimon  alTurance  ;  but  becau{ 
the  common  law  every  recovery  was  a  bar.  And  tho 
the;ilatute  of  WeJIm.  2.  cap.  i.  is,  that  tenant  in  tail  i 
not  alien  neq ;  per  faBum  nee  feojfamentumi  and  a  reco^ 
h  not  named  ;  yet  in  the  fame  parliament  cap.  4.  If  ici 
in  tail  lofe  by  default,  he  fhall  have  a*  ^od  ei  dcfin 
which  fliews  that  a  recovery  did  bind  before  that  ftati 
and  at  this  day  a  common  recovery  bars  a  tenant  in 
fimple.  though  there  be  no  tenant  of  the  freehold,  am 
was  12  £.  4.  Taliarum\  cafe.  And  when  a  recover, 
had,  it  doth  not  appear  to  the  court  but  that  it  was  grotn 
upon  good  right;  and  it  is  incident  to  an  eflate-tail  to 
barred  by  common  recovery.     Fortington's  cafe. 

^0  the  fcccnd  pointj  Whether  a  fine  would  bar  the  i 

before  the  ftatute  of  32  H.  8.  There  is  no  refolutton  lo 

ciiie  of  19  H.  8.  6.  but  Dyer  32.  fcems  to  make  it  «  I 

and  had. not  the  law  been  {o^  the  ftatute  of  32  H*  8.  w< 

not  have  refpeQed  fines  that  had  been  paft,  for  it  wc 

have  been  uiijufl  :o  alter  eflatcs  paft,  contrary  to  wbit 

lavfc-  was  taken  to  be  at  the  time  of  the  pjiffing  them. 

Obje^,  Notkyh  cafe  cited  in  Stafford's  czfe,  8  O.  7I 

Kc/h.  There  is  no  fuch  cafe  to  be  found i  but  there 

caf?,  3  Cro,  595,  and  612.  Strat field  vtx^M^  Dowri  wl 

dificiiVr  of  tenant  in  tr.il,  the  reverfion  being  in  the  cro 

P.  324*  levied  a  fine  and  barred  the  iffue  ;  but  it  is  faid  there^  ^  I 

the  cafe  went  ofF  upon  point  of  pleading,'  (but  feems  c; 

trary,  i  Cro.  4^0.  by  Jcnes  jufticc) :  But  the  lord  Hok  1 

and  333.  taking  notice  of  Notky\  cafe  fays.  That  to  «i 

prdM 
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:Vftend  fioei  within  34  H.  8.  by  the  words,  any  other 
ww^g^  was  an  oMiquc  and  indired  ftrain,  and  therefore  all 
#-aatcd  upon  Cro.  395.     Adjoumatur, 

Player  verfus  Vere.     Antea  2  88. 

IR    RAert  Sawyer  contra.     Objedi,    This  by-law  re- By  Law. 
firaios  trade.  1  Danv.  Abr. 

ejp.  All  cuftoms  and  by-laws  do  reftram  trade  one  way^^^^P^gS- 
other,  as  5  Co,  the  chamberlain  of  London  s  cafe,  and  8  i  Vent,  %'u 
•  Wagg9nir*%  cafe ;  but  this  is  not  a  trade,  but  an  employ-  ^  ^^^  ^7i 
snt;  as  porters  and  coal- meters,  Wr.  which  are  within '^^°'  ^^*' 
the  difpofition  of  the  city. 

Obje£l*  This  power  is  to  be  ^xercifed  by  deputy. 
Rtfp.  The  exercife  of  power  in  all  great  bodies  ought  to 
delegated;    and  it  is  impoflible  otherwife  to   have  it 
ecuted. 
Ghje^.    Baylors  of  IftfwicKs  cafe,  and  i  Roll  Abr,  364. 

576. 
Refp,  Thofc  were  orders  to  reftrain  trade  by  viriue  of 
Iftttcn  patent ;  but  here  is  general  cuilom  to  make  by-laws. 
The  cafe  of  Pain  and  Houghiqn  was  upon  this  particular 

As  to  the  penalty,  it  is  common  to  every  by-law ;  for 
^■^hatmay  be  prohibited,  may  be  prohibited  upon  a  penalty, 
i   Roll  Abr.  365.  pL  9.  Edwards*s  cafe. 

But  if  the  by-law  be  naught  for  (he  fine,  it  may  be  good 
•5  to  the  other  part  of  it.  In  every  difpofal  of  the  places 
^f  corn-porters  and  coal-meters,  a  reafonablc  fine  is  re* 
ferved. 

Confider  the  employment  and  the  perfons,  and  it  will  be 
thought  reafonable  that  a  (IriQncfs  fhould  be  ufed  more  than 
5^«'dinary. 

O^jeS.  The  defendant  is  not  within  the  cudom,  becaufe 
■^^  isalledged  to  be  a  citizen,     i  Bul/l.  1 1.  Green  s  cafe. 

Re/p,  There  was  a  private  company  of  Butcher s^  and  not 
"W.c  thbcafe,  which  is  of  all  the  city,  where  by-laws  will 
^^'nd  ftrangers,  as  thecuftomof  foreign  bought  and  foreign 
'^'d;  fale  of  an  horfe  by  an  inn-keeper  for  his  meat,  Wr. 

•  Objidl.  23  and  24  Car,  2.  In  this  court,  Player  verfus*  p^    225. 
'^ecn\  and  in  24  Car.  2.  R.  Player  \t\(\\^  Bradnex. 

-^fP'  The  obje^ion  was  made  in  Deans  cafe  by  Hale 
chief  jaftice.  That  that  by-law  was  not  for  hire ;  and  fo  it 
^ent  off.  and  22  Car.  2.  in  C.  B.  Player  verfus  Hutchins. 
The  court  was  divided. 

But 
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But  admit  that  there  is  no  fuch  cudomy  or  that  it  bt 
doubtful,  yet  it  is  more  agreeable  to  judice  to  grant  a  jFVi- 
fedendoy  becaufeothenvtie  there  would  bea  failure  of  jufticr, 
becaufe  there  is  no  other  remedy  to  reftrain  thele  cars,  which 
will,  when  withopt  number,  annoy  the  fireets;.  and  if  a 
Procedendo  be  granted,  then  upon  the  trial,  the  cuftom  may 
be  controverted,  and  found  fpeciaily. 

Here  Player  cannot  proceed  in  this  court,  becaufe  tht 
adion  here  mud  be  brottght  in  the  name  of  the  mayor, 
commonalty  and  citizens;  but  this  by- law  orders  the  adion 
to  be  brought  in  the  mayor's  court  by  the  chamberlain,  and 
for  this  caufe  a  Procedendo  was  granted  in  JViiford^s  cafe. 
Moor  403.  pL  538.  io  for  calling  a  woman  whore.  2  Roll* 
jibr,6g,     i  Cro.  486.     Adjourtmtur  ad  proximam  Cur. 

Afterwards  it  was  argued  for  the  defendant.  That  this 
cafe  diflfers  from  all  cafes  of  by-laws  made  by  other  corpora- 
tions, in  this.  That  we  (hal|  prefume  prirm  intuitu,  that 
this  by-law  is  good,  until  it  (hall  be  found  upon  examina- 
tion defedive,  becaufe  it  is  not  a  by-law  made  by  a  private 
company  for  man;ig'»ng  their  particular  affairs.  Nor  zdljp 
by  a  corporation  made  up  and  confiding  of  a  fmall  number 
of  men.  Nor  3^4^,  by  men  obfcurety  educated  and  (kiifol 
only  in  trade  and  not  in  laws. 

But  a  by-law  made  by  the  body  of  the  great  and  m9ft 
famous  city  of  London  \  a  city  known,  where  EngLmd  is 
pot ;  a  city  which  is  well  (killed  not  only  in  trade  of  all 
forts,  but  in  learning  likewife. 

And  by-laws  of  this  nature  made  by  tha  whole  city,  are 
made  not  only  by  the  lord  mayor  and  aldermen,  but  alfo  by 
the  common  council  reprefenting  all  other  the  citizens,  at« 
tended  and  adidtrd  with  the  recorder,  counsel  at  law,  and 
very  many  others  learned  and  well  read,  not  only  in  the 
laws  ot  this  kingdom,  but  in  all  other  human  learning. 

So  that  he  that  will  fuddenly  cenfixre  fuch  a  by-law  witb* 
out  well  weighing  it,  and  dridly  comparing  it  with  the 
rules,  whereby  all  byrlaws  are  to  be  examined,  will  under- 
take a  great  taO^,  and  with  much  difficulty  (if  at  all)  obtain 
a  jiidification  from  knowing  men. 
•  Pt  326.  *  And  as  fir  Frantu  Moor  fays  in  his  argument  of  Dm^e^ 
nant  and  Hardie^s  cafe  5B3.  All  by-laws  are  accommodeUii  H 
the  utility  and  advantage  of  the  place.  And  fo  a  by-law  made 
in  Newcajlle  may  he  good  for  that  place,  which  may  not 
ferve  for  London  or  Norwich, 

So  I  make  no  quedion  but  that  this  by-taw  bath  been 
found  in  the  main  of  it,  fp  far  as  to  order  the  carts  andear*- 
men,  a  mod  advanta^ous  law  for  the  city  ;  for,  coniidcring 
I  the 
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iht  burnour  of  foch  men^  the  popaloufnefs  of  the  plac^i 
the  quality  of  perfons  there  inhabiting,  and  thither  refort* 
ingy  and  the  occafions  of  flopping  the  flreets  and  lanes» 
which  though  much  amended  of  late,  yet  narrow  enough 
for  the  paflfengere,  fome  fuch  law  is  very  fit  to  prevail  in 
this  city. 

And  the  rather  for  that  this  is  not  a  trade,  but  an  em- 
ployment ;  and  therefore  where  it  is  objeded,  that  the  city 
may  as  well  reftmin  brewers,  taverns,  tallow-chandlers,  i^c, 

I  anfwer,  There  is  not  the  farne  reafon,  for  they  are 
trades  to  which  men  are  bound  apprentices,  and  to  take 
away  their  trade  is  to  take  away  their  livelihood. 

Nor  2ifiy,  That  the  overfight  is  committed  to  anothei^ 
corporation,  for  I  cannot  fee,  why  it  may  not  be  as  wcU 
naanaged  by  them,  nay  better  than  by  others. 

Oijeff.  What  if  the  prefident  will  not  girant  a  licence  ? 

Rf/p.  'Tis  not  to  be  prefumed  when  we  confider  what 
great  tmft  he  is  in  already,  that  he  fhould  falfify  it  in  fo 
fmall  a  matter.  2dly,  The  fame  obje&ion  may  be  made  to 
the  clerk  of  the  inroimenta  \xi  Chancery^  or  any  officer  of 
any  court  of  juilice.  And  if  an  adion  of  the  cafe  will  not 
lie  here,  yet  an  equivalent  remedy  may  be  had,  for  upon 
an  addrefs  to  the  mayor  and  aldermen  there  will  be  provi- 
iion  in  fuch  cafe..  So  th^t  fo  far  I  (hall  not  doubt  of  the 
Validity  of  this  by-law. 

That  which  flicks  with  me  is.  That  part  of  it  from 
Tvbence  arifcs  this  very  controverfy,  which  is,  That  1 7s.  4d. 
per  annum,  and  no  more,  Jballbe  received  and  paid  for  a  car» 
room,  and  208.  and  no  more,  or  greater  fine,  upon  any  admits 
tami  or  alienatign  of  a  carroom,  which  1 7s.  4d.  per  annum, 
mid  aos.  aforefcud,  is  wholly  to  be  applied  towards  the  relief 
md  maintenance  of  the  poor  orphans  harboured  and  to  be  har- 
toured  in  Chrifl's  hofpital ;  and  if  he  Jball  work  without 
ticenet  he  Jball  forfeit  1 3s.  4d. 

Id  all  privileges  either  by  prefcription  or  patent  to  make 
by-laws,  there  is  this  claufe  either  exprefled  or  implied, 
that  they  be  ad  utilitatem  Regis  W  Populi,  bona  fidei  congrua^ 
a  raticni  confona,  iJ  dummodo  non  ftnt  in  prajudicium  populif 
as  •  we  may  fee  in  Waggoner'*^  caie,  8  Co.  121.  ^.  and  Da*  ♦  P.  32'^f 
venant  and  Hardie*s  cafe.  Moor  576.  and  many  others. 

Now  it  is  faid  to  be  ad  utilitatem  of  the  people  when 
there  is  ^idpro  ^jw. 

6  Co.  125.  Sir  George  Farmer  prefcribes  to  have  a  com- 
mon bakehoufe  in  Tocefier,  and  that  all  the  inhabitants 
flumld  bake  there :  but  then  he  lays  in  his  prefcription,  that 

that 
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that  bakehoufe  was  fufBcient  to  bake  all  the  bread  for  the 
inhabitants  and  paflengers.     So  1 1  JFf.  4.  86.  ^. 

Mid.  1657.  in  B.  R.  Intr.  Hill.  1656.  Rot.  1335.  JHoi 
verfus  Jack/on.  An  adion  upon  the  cafe  for  not  grinding  at 
his  mill,  where  he  prefcribes  for  mulfture,  as  fir  George 
Farmer  did  for  his  bakehoufe;  and  refolved,  he  rouft  aver 
that  his  mill  was  fufiicient  to  grind  all  the  com,  and  that  he 
was  bound  fo  to  do ;  and  a  cafe  was  there  cited  to  be  ad« 
judged  Pafch.  43  EUz.  in  B.  R.  Gooby  verfus  Knight,  Thi 
cafe  of  the  town-chandler  of  Canterbury. 

Mich.  5  Jac.  in  B.  K.  Pincocke  verfus  Sanders.  Upon 
evidence,  a  cuftono  that  the  corporation  of  Grave/end  have 
ufed  to  maintain  a  barge  for  tranfporting  paflTengers  from 
thence  to  London^  and  that,  till  that  barge  be  full,  none  can 
parry  paflTengers  without  licence.  Roll  Abr.  561.  p/.  a.  % 
Brownl.  177.  And  this  is  the  reafon  of  murage,  pontage, 
loll  t ravers  and  other  tolls. 

There  are  mutual  advantages,  and  the  duty  is  but  equU 
vtlent  to  the  profit.  And  fo  was  Blackwell-HalTs  cafe,  5 
Co.  $2  b,  the  penny  for  hallage  was  to  pay  for  the  labour  of 
the  fearcher.     * 

And  the  monies  due  upon  meafuring  of  cloth  fo  far  as  lo 
anfwer  the  charge  and  the  profit  of  the  people  was  agreed 
to  be  good,  1 1  fl.  4.  86.  b.  tboi/gh  no  judgment  was  there^ 
in  given. 

Now  examine  whether  this  be  fp  or  no. 

1.  Here  is  no  compglfion  for  the  carmen  ;  fo  that  my 
goods  rpay  be  burnt,  and  I  cannot  force  a  carman  to  carry 
them  away. 

2.  Here  is  i^s,  per  atmum  and  ao/.  fine;  for  what?  for 
the  ufe  of  the  poor  of  Chrijl' s-hofpitaL 

This  hath  no  refpeS  to  the  overfeeingof  the  carts,  th« 
flreetmen  and  others  are  to  be  provided  for  otherwife,  and 
fo  not  like  the  cafe  of  Black  well- Hall.  So  that  I  take  thi^ 
to  be  a  pure  impofition  without  regard  to  the  thing  in  quef- 
tion.  And  there  might  have  been  as  well'  1  7/.  per  ofmum, 
and  20/.  fine  as  this  that  is  impofed ;  though  [>erhaps  thecir* 
cumdances  of  perfons  be  more  confidered  in  this.  Bat  thai 
will  not  alter  the  cafe. 
P.  328.  •  And  I  do  not  find  any  by-law  of  this  nature  in  any 
place.  The  cafe  of  Andrew  Deveen  of  reftriQion  of  bro« 
kers  hath  been  cired,  but  that  was  to  retrain  the  office^  but 
not  to  referve  a  rent  or  fine.  And  though  it  be  faid  that  40/. 
per  annum  is  now  paid,  it  may  not  be  by  that  by-law.  » 

I  find  this  cafe  (as  hath  been  cited)  i  Roll,  Abr.  364. 
Payn  verfus  Uaughton,  there  adjudged  a  monopoly  ^  and  yet 

there 
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thcr€  no  rent  or  fii)e  idcrved.     A9  to  the  cafe  in  C.  B^ 
Hutciin^s  cafe,  the  coart  wa$  divided. 

And  afterwards  Termim  Hillar.  31  £5*  32  Car.  2.  adjudged 
by  the  whole  court,  nemine  contradiccnte,  .Thzi  the  by-law 
was  not  good  by  reafon  of  the  fine  and  rent,  but  in  all 
things  el  re  very  good;  and  To  a  Procedendo  was  denied* 
Fid.  a  Rail'  Rep.  413.  KeU  verfus  MichcL 

Bambridgc  verfus  Bates  and  others.    Antea  305. 

WALLOP  for  the  plaintiff.     This  molaflcs  is  neither  Trcfpafs. 
within  the  words  of  the  aS.     2.  Nor  can  it  confid  Poftca  337. 
with  the  grounds  of  philofophy.     3.  Nor  grounds  of  law. 

As  to  the  firfi.  If  the  molaffes  is  not  at  all  imported, 
the  neceflary  confequence  will  be,  that  it  is  not  a  material 
imported ;  but  if  it  was  at  all  imported,  it  mud  be  either 
when  the  fugar  was  imported,  or  before,  or  fince  ;  but  it 
could  not  be  when  the  fugar  was  imported,  being  not  in 
Effej  but  was  made  of  fugar  here  in  England^  and  therefore 
it  could  tiot  be  made  a  material  here  imported. 

Suppofe  there  (hould  be  a  prohibition  that  no  molaflfes 
(hould  be  imported^  and  a  man  imports  fugar  of  which  mo^ 
lafles  is  afterwards  made,  this  (hould  not  be  within  the  pro* 
hibition. 

As  to  the  2dy  Molafles  ditTers  eflentially  from  fugar; 
for  what  does  not  partake  of  the  fan^  fpecifick  form  differs 
cflfentially,  but  molaflcs  doth  not  partake  of  the  fame  fpeci- 
fick  form  with  fugar ;  ErgOy  iJc. 

Now  there  is  in  this  making  of  molnffes  a  fcpAration  of 
parts,  and  confequently  a  new  fpecifick  form,  as  cheefe, 
buttery  i^c.  are  produced  by  kp&rzuon  of  parts,  and  do 
fpecifically  differ  from  milk. 

When  it  appears  farther  by  the  verdid',  that  the  Englifh 
materials  are  contributory  to  this  prohibition,  and  it  canqot 
be  &id,  that  molaffes  is  the  Faces  of  fugar,  iince  Ficces 
•  are  only  of  liquid  things,  neither  can  they  be  compared  to  ♦  p  ^20 
the  lees  of  wine ;  for  fugar  after  twenty  years  ftanding  *  ^  ' 
would  never  produce  lees.  And  the  verdid  does  not  find 
that  it  is.  made  of  fugar,  but  a  feparation  and  extradlon 
from  it.  For  the  Iwceinefs  may  arife  from  the  Englifh 
materials.  And  fuppofe  corn  ihould  be  brought  from  be- 
irond  fea,  the  liquor  arifing  therefrom  by  extraction  would 
not  be  an  imported  material.  So  rofe-water  from  rofes 
imporiedi 

At 
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As  to  tie  third.  From  the  grounds  of  taur,  molafies  cti^ 

not  be  faid  to  be  a  material  imported,     i .  Not  according  10 

the  rule  of  law.  Forma  dot  ejfe,  and  mutata  forma  mutatur 

fubjlantia. 

juO.  Inft.  Li.       The  ancient  Roman  fawyefs  before  Jujlinianf  as  to. the 

xaUe^  Min-  ^^^^'O"  ®f  property,  had  two  federal  ftds,  viz.  ode  of 

^ng.  118.        Sahimiff  and  the  other  of  Protulus ;  but  afterwards,  it  was 

agreed  amongft  the  civiliaa<:.  That  in  all  cafes  where  this  new 

form  may  be  reduced  to  the  former  ffate^  the  property  remains 

to  Sim  who  hath  the  old  fubjtancef  but  oiherwife  not.     Now 

here  molafles  cannot  be  reduced  to  fugar  again.     And  with 

this  agrees  Hill,  16  H.  7.   16.  pi.  6.     Moor   19.  pL  67. 

Leather  cut  into  (hoes  may  be  retaken,  but  not  wool  made 

into  cloth,  or  milk  made  into  cheefe.  Res  corrupts  i^  franf*' 

formats  abejfe  videntur.     A  thing  arifing  from  the  parts   is 

not  any  of  the  parts.     Here  all  the  materials  are  not  fo* 

reign  and  imported. 

As  to  the  value,  it  is  not  material,  but  the  quantity  is  ts 
to  the  abftradion.  Here  is  no  proportion  of  the  molaflea 
found  in  the  verdid  in  making  the  low  wines. 

2.  It  is  not  within  the  a£l  of  parliament.  There  is  no 
fuch  maxim,  as  Not  to  recede  from  the  letter  of  the  a^,  if 
tonftfiing  with  the  law. 

'1  he  ads  of  excife  difcourage  foreign  trade,  and  encou-^ 
rage  home  made  manufadures. 

2.  The  ads  charge  only  foreign  commodities,  or  things 
made  beyond  fea.  The  book  of  rates  fays,  that  molafliel 
is  a  home  manufadure. 

Thefe  ads  are  penal,  and  therefore  ought  to  be  taken  in 
Yhe  plain  and  not  flrained  fenfe ;  and  therefore  39  £//st.  cap* 
15.  which  takes  away  clc>rgy  from  one  who  takes  moneys 
iSc,  out  of  an  houfe  in  the  day-time,  extends  not  to  an  ac-" 
ceitary.  i  Cr,  473.  Evans  and  Finch\  cafe.  So  the  ftatute 
of  I  Jac,  againft  Stabbing  doth  not  extend  to  a  (labbii^^ 
upon  a  previous  reflraint  of  the  offender  by  the  party  killed^ 
•  P.  330.  Buckner^s  cafe,  *  Mich.  1655.  B.  R.  So  the  ftatute  of  13 
Eliz.  cap.  20.  doth  not  extend  to  a  covenant  to  enjoy. 

Where  a  (latute  mentions  particular  matters,  and  after- 
wards concludes  in  general  words,  the  general  words  (hall 
be  referred  to  things  of  the  fame  nature,  as  the  archbifhop 
of  Canterbury i  caie,  2  Co.  Other  Means.  So  the  ftatute  of 
burglary :  So  here.  Other  Materials  ftiall  be  intended  mate* 
rials  of  the  fame  nature.  Thefe  general  words  have  a  good 
cffed,  for  new  foreign  molafles  are  included.  But  tf  chin 
molalTes  (hould  be  included^  why  not  low  wines  made  if 
grapes  or  apples  imported  ?  Generalis  Claufula  nm  tarrigUar 


.  \ 
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md  ea  qua  generaSter  fint  comprehftifa^  BonhartCz  cafe.  Win9 
'  or  cider  made  here  of  grapes  or  apples  imported  are  not 
"wirhin  this  law,  j^i  nt'mis  emungit^  elicit  fanguinem.  And 
.io  I  conclude  for  the  plaintiff. 

Sawyer  c$ntfa.  This  ad  is  not  penal,  but  only  to  enlarge 
the- king's  revenue,  and  fo  ought  to  be  expounded  liberally. 

The  verdid  finds  that  molaffes  is  Pieces  of  fugar,  and 
lees  of  wine  cannot  be  made  wine  again,  fo  wfne  made 
vinegar ;  but  he  fatd  little  more  to  the  porpofe.  Et  ad^ 
joumatur*     Fide  pojl^ 

}ohn  James  verfus  William  Richardron.     Middi 

EJECTMENT  in  a  writ  of  errors     The  plaintiff  dc-  bevife. 
dares  of  the  demife  of  George  Durdant  10  O^ob,  28  *  ^"^-  Ac* 
Car.  2.  at  Stones ^  of  20  acres  of  land,  20  acres  of  meadow  l"^'/^  ^aii. 
mod  20  acres  of  pafture  in  Stones  for  five  years  from  Mich-  p.  n. 
aebnas  before.     Upon  Not  guilty  pleaded,  the  jury  find  a  '  J^*^"*-  ^3*' 

*•_      •    I  !•  o.         •  ^  Vent.  91  Ik 

fpecial  verdia,  vtz. »  Lev.  %\x. 

Henry  Wicks  efquire  in  his  life-time  6  yunii  1657.  was  *  Jone^  99. 
feifed  in  his  demefne  as  of  fee  of  the  premiflcs  in  the  de-  ca^th^*^^' 
claration  ;  and  I'd  being  feifed  the  fame  day  and  year  made  skin.  le^. 
his  lail  will  and  teflament  in  wriiir^,  and  thereby  did  de-  s'^cb.  831. 
vifc  to  one  John  Higden  and  Joan  his  wift,  being  niece  of  "^  * '"' 
the  faid  Henryy  and  to  the  heirs  of  the  body  of  the  faid 
John  upon  the  body  of  the  faid  Joan  begotten  and  to  be 
begotten,  all  his  meffuages,  Rabies,  coach-houfes,  lands^ 
tenements  and  hereditaments  in  Covent-Garden  and  Finegar-^'  .,.:'Ji^ 
JTord  in  the  parilh  of  St.  Martin  in  the  Fields^  and  St.  Paul  'j^^*^ 
Ogveni'Garden  in  the  county  of  Middlefex,  And  farther 
the  faid  Henry  Wicks  by  the  fame  will  devifcd  the  faid  pre- 
mifiea  in  the  declaration  ai  follows,  viz.  Item\,  I  •  give  and  ♦  p.  jjt, 
bequeath  unto  my  coufin  John  Higden  and  his  heirs,  during 
the  life  only  of  Robert  Durdant^  my  kinfman,  elded  fon  of 
my  nephew  Andrew  Durdant  deceafed,  all  ihofe  my  mef- 
fuagcs,  lands,  tenements  and  hereditaments  in  Stanes  and 
Stonwel  in  the  county  of  Middlefex,  upon  this  truH  and  con- 
fidence, that  he  the  faid  John  Higden  and  his  heirs  (hall 
permit  and  fuffrr  him  the  faid  Robert  Durdant  from  time  to 
time,  during  the  time  of  his  life,  to  have,  receive  and  take 
the  rents  and  profits  thereof,  which  Ihall  yearly  grow  due 
and  payable  for  the  faid  lail  mentioned  premifTes,  He  the 
faid  Robert  committing  no  wafte  upon  the  fame,  and  fo  as 
he  the  f»i<l  Robert  Durdant  after  my  deceafc,  and  within 
eaemooib  after  requeft  to  be  made  to  birr,  (hall  make  and 
^  execute 
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execute  to  the  faid  John  Higdm  and  his  wife»  and  thehetrt 
between  tbemy  as  aforefaid,  fuch  good  and  fuflicient  releafey 
conveyance  and  aflurance  in  law  of  the  faid  mefTuages,  lands 
and  premifles  by  me  to  them  devifed^  as  aforefaid,  in  St* 
Martins  in  the  Fields^  and  St.  Paul  Covent- Garden ^  as  to  thcnl 
or  any  of  them,  their  or  any  of  their  counfel  learned  in  the 
law  (hall  be  reafonabiy  devifed  or  advifcd  and  required,  to 
the  end  that  he  the  faid  John  Higden  and  his  wife,  and  their 
children,  may  enjoy  the  fame  free  from  the  claim  of  the 
faid  Robert  Durdant ;  and  from  and  after  the  deceafe  of  the 
faid  Robert  Durdant^  Then  I  do  give  and  devife  the  faid  laft 
mentioned  lands  and  premifies  in  Stones  and  Stamvel  unto 
the  heirs  males  of  the  body  of  him  the  faid  Robert  Durdaiit^ 
now  living,  and  to  fuch  other  heirs  male  or  female,  as  he 
i]ialt  hereafter  happen  to  have  of  his  body.  And  for  want 
of  fuch  heirs,  then  to  the  nfe  and  behoof  of  my  couiln 
Gideon  Durdantf  and  the  heirs  of  his  body  ;  and  for  want  of 
fuch  heirs,  the  fame  to  he  and  remain  to  the  right  heirs  of 
me  th^  faid  Henry  Wicks, 

'J'he  faid  Henry  Wicks  died  feifed  ;  George  Durdant  leflbr 
of  the  plaintiff,  at  the  time  of  the  making  of  the  faid  will, 
and  at  the  death  of  the  faid  Henry  Wicks  was  the  only  fon 
and  heir  male  apparent  of  the  faid  Robert  Durdant  of  the 
body  of  the  faid  Robert  Durdant  begotten.  And  the  faid 
Robert  never  had  any  fon  be  fides  the  faid  George,  And  that 
the  faid  George  was  the  god  fon  and  nephew  of  the  faid  Henfy 
Wicks  the  dcvifor. 

After  the  death  of  the  faid  Henry  Wicks ^  the  devifor,  the 
faid  'John  Higden  by  virtue  of  the  faid  devife  entered  into 
the  faid  premifles  contained  in  the  faid  declaration,  and  be- 
came feifed  thereof  in  his  demefne  as  of  freehold,  for  the 

*  ^*  "iZ*^*  *  ^''^  ^^  ^^^  ^^*^  Robert  Durdant,  He  fo  being  thereof 
feifed  26  Martii  14  Car,  2.  in  con  fide  rat  ion  of  365/.  paid  to 
him  and  the  faid  Robert  Durdant  by  one  Abraham  Sport,  be 
did  infeofF  the  faid  Abraham  Spore  and  his  heirs,  to  the  ufe 
of  the  faid  Abraham  and  his  heirs,  and  m  Eajler  Term  14 
Car,  2.  levied  a  fine  without  proclamations  with  warrantf 
againft  him  and  his  heirs ;  and  kobert  D^irdant  ]o\ntA  in  the 
faid  fine  with  like  warranty.  That  the  faid  fine  was  to  the 
ufe  of  the  faid  Abraham  Spore  and  his  heirs,  by  virtue  oC 
which  faid  feoffment  and  fine  the  faid  Abrdham  Spore  be- 
came feifed  in  his  demefne  as  of  fee,  prout  lex  pojiulatiwak 
being  fo  feifed  9  Julii  14  Car,  2.  by  his  indenture  thill 
dated  and  made  between  him  of  the  one  part,  and  the  fiiid 
William  Rirhardfon  of  the  other  parr.  The  faid  AhrJttm 
Spore  for  5/.  demifed  the  premifTes  for  fix  months  lo  ibe 

raid 
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fa:d  WilEam  RiciarJfin,  and  by  an  inHenture  dated  the  day 

following,  rcleafed  to  him  the  Giid  William  Rickardfon  and  . 

his  heirs  (O  the  ufe  of  him  and  his  heirs  for  a  competent 

iTum  of  money.     By  virtue  thereof  the  f^id  William  Rich* 

iardfon  became  fcifcd  in  fee,  proiit  lex  pojlulat.     i  Maii  20 

Car,  2.  Robert  Durdant  died,  and  that   at   the  time  of  his 

death  the  fiid  George  Durdant  was  under  age,  viz,  but  15 

years  old.     That  1  O^ob.  28  dr.  2^  George  Durdant,  leflbr  Judirmcnt  !n 

of  the  plaintiff,  entered  upon  the  polteiTion  of  the  faid  iJOV-    .•  ^-w** 

iiam  RichardfoHy  and  made  the  leafc  to  the  plaintiff.  t^^  006^* 

And  if  for  the  p'ainiiff,  tor  the  plaintiff,  Wr. 

Judgment  was  given  in  B.  /^.  for  the  plaintiffi  and  now 
the  defendant  brings  a  writ  of  error; 

Saunders  for  the  plaintiff  in  ihe  Writ  of  trron  The  cam 
UDon  the  record,  as  to  our  purpofe,  is  no  more  biit  this : 
Henry  Wicks  being  fcifcd  in  fee  devifes  to  John  liigden  and 
his  heirs,  during  the  life  of  Robert  Durdant,  the  remainder 
to  the  heirs  male  of  Robert  Durdant  now  living:.  And  the 
qneftton  is,  VVheiher  George  Durdant,  the  only  fon  of  the 
faid  Robert^  (hall  take  in  remainder  during  the  life  of  his 
father  ?  And  I  hold  that  this  remainder  is  a  contingent  re- 
mainder, and  not  veffed  during  the  life  of  his  father.  The 
words  (Now  living)  would  have  a  defcrfpiion  of  the  per- 
fon,  as  the  ftatute  of  25  E.  3.  cap.  2.  Of  Treafon,  To  kilt 
the  king,  queen,  or  their  eldeft  (on  and  heir. 

Rejp,  It  is  not  treikfon  to  confpire  the  death  of  their  heir; 
but  eldeft  fon: 

Obje^,  ^are  Filium  iJ  Haredem  rapuit. 

•  Rf^'  If  the  writ  were  now  to  be  framed,  it  would  be  ♦   J^^  252 
btherwife;  bat  there  is  a  defcription  of  the  perfon,  but  no  ^ 

perfon  is  defcribed  only  by  the  name  of  heir,  but  fome  a*d* 
dition  is  m^de  to  it,  for  Nonejl  hares  viventis. 
dije^.  Heirs  niale  now  livirig. 

Rrfp.  Now  living  (hall  not  be  referred  to  heirs  male,  bt-  Poph.  41. 
l:aufe  there  can  be  no  fucli  perfon  during  the  life  of  Robert, 
but  Now  living  (hall  be  referred  to  Robert  as  Proximus  an^ 
iecedens.' 

But  admit  tKat  heirs  rhale  now  living  fliduIJ  be  a  defcrip- 
tion of  the  pierfon,  yet  here  is  no  fuch  perfon  capable  to  take 
in  the  life  of  the  father.  If  this  were  a  remainder  vefted^ 
it  (bould  be  cither  by  legal  conlhufiiiMi,  or  becaufe  wills  arlB 
favoured  in  law. 

Obje^.  The  words  here  fhew  this  intent  of  the  teflator. 
R^fp^  This  conftrudion  cannot  confid  with  the  intention 
of  the  tcfiator^  for  be  did  not  intend  that  George  fhould 
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ha.vc  an  eftate  ciurirg  the  life  of  his  father,  or  for  life  only. 
And  the  woid  heir  may  be  intended  the  defcripeioD  of  a 
pcrfon,  but  not  when  it  is  in  the  plural  number.  And  if 
George  fliall  take  htie  by  remainder  vefted,  he  (hall  take 
only  for  life,  which  was  never  intended.  On  the  other 
fide,  the  whole  wi]l  is  fenfibly  penned ;  for  there  is  a  detife 
to  Htgden  during  the  hfe  of  Robert  Durdant,  remainder  to 
the  heirs  of  him,  which  fliews  his  intent,  that  his  heirs 
(ball  \'jke  as  purchafers.  And  this  con(lru3ion  agrees  with 
Litlieton^  fe^.  30.  where  an  eftate  is  limited  to  the  heirs  of 
the  body  of  the  father,  it  is  an  efta:e-tail,  and  the  word 
heirs  makes  an  inheritance,  Co,  Lit,  9.  but  heir  makes  but 
an  eftate  for  life,  i  Co,  6^,  Archerh  cafe,  i  Roll  Ahr.  832. 
Devife  to  a  feme  and  her  heir,  2  Cr.  313.  Moor  593^ 
Clark  verfus  Day^  2  Roll,  Ahr,  253.  Paufe  verfus  Lowdah 
Obje^,  What  cfta4e  fliall  the  heirs  of  Robert  have? 
Refp,  Heir  in  the  fingular  number  doth  not  make  an  in- 
heritance, and  here  is  no  limitation  to  the  females. 

George  cannot  take  as  heir  in  the  life  oT  his  father,  for 
what  if  his   fail>er   were   attainted   of  felony  or  treafon^ 
*  P.    334.  George  could  never  take. 

The  rcafon  of  Noiu  living  ftiall  be  conftru'ed  to  fuch  as  (hall  be  heir  to 
wasforihat die  ^^^^^^  Durdant.  and  now  living.  Vide  Archer's  cafe,  and 
cftaic  limited  Hob,  2g.  Coutidett  verfus  Clarky  and  ^  Leon.  70.  Challoner 
to  Robert  Dur-  verfus  Bozvyer, 

uTc  foHifc^ia^"  *  And  to  confirue  this  will  otherwife  is  to  remove  an  an- 
thclandsexc  cient  land- mark  of  thHaw,  which  is,  that  when  the  an- 
cutcd  ^ij^^  ceftcir  takes  an  eftate  for  life,  the  word  heirs  is  a  word  of 
8.Ctf  Ufcs,  and ''t^*^at'onf  ^^^^  Otherwife,  it  is  a  word  of  purcbafe.  Ad- 
then  he  being  journed,  and  Hill,  31  y  32  Car,  1,  Judgment  was  re- 
^rfinVba^l^d  v^^^^^»  nrmine  corttradicenlc  prater  Atkins  jujlice  del  Ccm- 
thccftaic-uil.    fnon  Bunk, 

m 

The  Commiffioners  of  Delegates   at  Serjeants-Inni 

Decemb.  9.   1679. 


^iii. 


GEORGE  STONY WEL  i  Septenib.  1679.  makes^  his 
will  in  writing  and  makes  Elizabeth^  his  wife,  his 
executrix,  and  gives  all  the  rcftduum  of  his  eftate,  after  fome 
lesracies  paid,  to  her;  EliCcbeth  dies  in  his  life-time,  viz;  5 
Septemb,  1679.  and  George  the  tcllalor,  having  notice  of  the 
death  of  his  wife,  makes  a  nuncupative  codicil  dated  6 
Septemb,  1679.  and  gives  to  George  Robinfon  all  which  be 
had  given  to  his  wile,  and  dies  13  Septemb,  1679.  and  the 
Angle  queftH)n  was.  Whether  this  mincupftive  codicif  be 

allowable 
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aliowjibk  fiotwitbftaiiding  the  flatute  of  Frauds  and  P^ju- 
rieff  I9  Qar^  a.    The  words  whereof  arc,  TA/rt  no  will  in 
'Writing  concerning  nny  goods  or  ckaitets  or  perfonal  ejiate  Jball 
be  rfpealedi  mr  Jbali  rniy  claufe,  devife  or  bequefi  therein  be 
altered  or  dotted  iy  cnj  words ^  cr  "juili  by  word  of  mou$h 
JDuly^  exc^  tke  frme  be  in  life  of  the  teftator  committed  to 
varitingj  and  After  tie  writing  thereof  read  unto  the  tefiatotf 
•  mnd  allowed  by  him,  and  proved  to  be  Jo  done  by  three  witneffes 
at  tie  leafi.    And  fefolyed  by  fir  Hugh  JVynMam  juftice, 
tnyfclf  and  fever^l  civilians  joined  with  us  in  the  conomif-^ 
/lofi.  That  as  this  cafe  is,  the  nuncut^tive  codicil  is  good  ; 
for  by  the  death  of  Elizabeth  before  the  teftaior,  rhc  devift: 
of  Refiduum  became  totally  void^  and  To  there  was  no  wil, 
^uatimus  as  to  that  part.     And  fo  the  nuncupative  codicil 
was  quafi  a  new  will  for  fo  rouch^  and  was  no  alteration  of 
tbc  will  as  to  f^  much,  becaufe  there  Was  no  fuch  will^  iia 
operation  being  determined. 

And  whereas'  it  was  objeded,  that  by  the  fame  reafon;  tf 
any  part  of  a  will  in  writing  (hall  be  made  by  force  or 
fraud,  the  thing  fo  given  and  fpecified  in  fuch  part  may  be 
deviled  by  a  nuncupative  ccdicj^>  and  fo  the  will  altered  con*^ 
trary  to  the  words  of  the  flatute.  We  anfwercd,  that  if 
fiich  par^  of  a  will  were  fo  obtained,  it  was  no  part  of  the 
will,  tnd  fo  ^  l^ch  codicil  would  be  no  alteration  of  what  *  P.  9g^. 
was  not ;  but  would  be  an  original  will  for  fo  much.  So  if 
A.  be  poflefTed  of  an  eflate  of  1000/.  and  by  willin  writing 
gives  5O0/.  of  it  to  B.  he  may  give  the  refidue  by  a  nuncu- 
pative will,  fo  as  he  do  not  alter  the  executor. 

]Pawlet'j  Cafe. 

AMOS  fAWLET  a  Feb,   1649.  makes  his  will  int)evirc. 
writing,  and  git^es  a  legacy  to  his  niece,  in  thefe  *  ^^^v.  At». 
vrords :  /  do  ordain  and  give  to  my  dear  nietc  Florence  Roll  ^*  *  ^^^ 
fecmtd  daughter  of  my  brother  Denis  Roll  efquire^  the  fum  of 
500/.  wUch  fny  fifiery  the  lady  Cholmeley  hath  now  in  her 
nands  of  mine,  as  by  her  bond  made  to  me  and  my  heirs  ap^ 
pears  t  and  ttiakes  no  executor,  and  dies  in  Ohob,   1669. 
About  ten  years  before  his  death  the  lady  Cholmeley  paid  to 
him  the  500/.  and  whether  this  legacy  is  due  is  the  quef- 
tion ;  and  we  refolved,  that  the  legacy  was  due,  though 
the  fecurity  was  altered  ;  becaufe  it  is.  a  pure  legacy,  nei- 
ther Legatum  Nominis  nor  Legatum  Debiti ;  and   the  words 
are  ofily  to  (hew  that  he  meant  the  legacy  (hould  be  as  cer- 
tain C0  her  as  he  could  make  it.     And  the  counfel  for  the. 

X  a  legatee 
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legatee  cited  Digejl.  de  Ugatis  quidam  Tefiament.  g6.  and  alfo 
Thcobal  and  tVymi*i  cafe  lately  adjudged,  where  a  devife  was 
of  a  legacy  out  of  debts  doe  in  fevera)  cocmlieSy  and  they 
iverc  called  in  before  the  legator's  death,  and  yet. the  le- 
gacy remained  good.  And  HilL  1671.  Squib  vcrfiis  Ckichchfp 
ivhere  tlie  lady  Vtmej  gave  legacies  out  of  nionies  then  out 
at  intereft,  and  called  in  before  the  teflator's  death.  And 
a  diflFerence  was  taken  between  a  legacy  in  mmfrai.  and  a 
fpecifick  legacy ;  for  in  the  firft  cafe  the  legacy  will  re- 
main, though  the  debt  ex  quo  be  paid  in  ;  but  the  fpecifick 
legacy  may  be  loft  by  being  altered.  Fide  Godb.  91.  yoA/f 
fon^s  cafe. 

Evidence.  ,  fj^a ;  At  a  commiflion  of  review  in  the  cafe  between 

Bray  and  Whitelage  concerning  the  will  of  Mr.  George  Bray 
of  LincoiVs  InHy  who  gave  thereby  all  his  eftate  to  a  vra* 
man  he  kept,  and  made  her  his  fole  executrix,  arid  waived 
his  only  brother,  Mr.  Lodowick  Bray.  It  was  faid  by  juf- 
lice  Eliyi,  that  it  was  refolved  by  the  whole  court  of  B.  R. 
in  the  cafe  of  JDutton  upon  a  trial  at  bar  concerning  hit 

^  P.  336.  will  forged  by  Mr.  Colt,  *  That  depofitions  taken  in  C^m- 
eery  ih  ferpetuatn  rei  memoriam  upon  a  bill  for  that  purpofe 
exhibited,  cannot  be  given  in  evidence  at  a  trial  at  hv, 
unlefs  therie  be  an  adfwer  put  m  and  produced  ;  and  fo  be 
faid,  he  hath  known  it  feveral  times  refolved  both  in  5. 
R.  and  C.  B. 

Ekins  ver/us  Smith.     In  the  Excbeqner. 

Trover.  ik  DJUDGED  by  the  wholfe  court.  That  if  goods  be 

jf\  condemned  by  the  court,  and  proclaimed  as  for- 
feited, the  property  is  Altered,  fo  as  no  aaion  of  trtfplis 
or  trover  will  lie  by  the  proprietor  againft  the  pcrfi* 
that  fei^etb  them. 
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In  the  Exchequer, 


Bambridge  verfus  Bates  &  al.    Antea  305^  328* 

LETCHMERE  for  th€  ptaintiflp.  Here  is  not  any  fpc-  TrcfpaT-j. 
cial  condufion  by  the  jury,  viz.  Whether  the  low 
iocft  are  made  of  foreign  materials  ?  But  as  this  record  is, 
.  Here  it  no  colour  for  the  court  to  give  judgment  for  the 
efeodant.  2.  Here  is  colour  to  give  judgment  for  the 
laintifF.  i.  For  that  they  find  that  the  jury  find  that  the 
iftiilriff  was  communis  DifiiUator  aquarum  fortium  for  a  year 
eferc ;  but  they  do  not  find  that  he  made  low  wines  of 
ireigD  materials^  and  fo  that  which  they  find  is  a  thing 
Dnuterial.  a*  They  find  that  fU/ did' exhibit  an  infor- 
latioOf  and  the  plea  and  Judgment,  prout  per  Recordum 
^paretf  but  do  not  find  that  the  contents  of  that  information 
'ere  true.  3.  They  find  that  there  is  molaflfes  made  be- 
ond  fea,  and  alfo  in  England ;  but  they  do  not  find  wIto 
lade  them.  4.  They  find  that  molafles  is  made  ex  facibus 
accarif  but  they  do  not  find  that  the  plaintiff  made  the 
iw  wines  ex  fdtcibus  Saccari. 

And  for  this  very  caufe  in  Terry  and  Huntington's  cafe  it  vide  Palmer 
w  adjudged  naught,  in  HiH.  1668.  in  this  court.  »9»:  i-angicy 

In  the  cafe  of  bankrupts,   although  the  commidioners  '^-'"  ^*^°  ' 
ave  foie  authority  to  adjudge  a  man  bankrupt,  yet  in  an 
Siion  the  jury  mud  find  whether  he  was  a  bankrupt  or  no, 
nd  not  barely  by  the  adjucation  of  the  commidiooers. 

'TIS  fo  in  cafe  of  a  plea,  2  Roll.  Rep.  40.  In  an  avowry 
)rao  amerciament  in  a  leet,  it  b  not  fuflficient  to  Uy  pne^ 
mhiunifuit  at  the  lect,  that  the  plaintiff  did  fuch  an  aS, 
ut  he  mu({  aver  the  thing,  and  not  rely  upon  the  prefent.- 
lent. 

2.  Here  is  ground  to  give  judgment  for  the  plaintiff, 
ecaufe  it  is  exprefsly  found  that  the  defendant  took  away 
is  goods. 

*  The  firft  aft  which  gave  liberty  to  a  defendant  to  plead  ♦  P.  338. 
te  general  iflfoe  was  7  Jac.  c.  5.  for  by  the  common  law 
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every  man  wjl"-  -ound  to  plead  duly,  and  not  to  juftify  by 
virtue  thereof  v.i,t-  he  had  pleaded  not  guilty  ;  but  that  is* 
that  he  m.^y  give  fuch  fpecial  matter  inevidence»  as  being 
pleaded,  had  been  a  good  and  fufScient  matter  in  law  to 
have  difcharged  the  defendant  of  the  trefpafs  or  other  mat- 
ler  laid  to  his  chargei  and  fo  b€  would  hftvc  given  every 
thing  in  evidence, 

And  the  flatute  of  23  H.  8.  cap,  5.  concerning  fewerst 
fays.  That  in  an  avowrytheavowimt  may  juftify  the  takingi 
i^c,  by  virtue  of  the  commiflion  of  fewers,  without  alledg- 
ing  the  matter  fpecially. 

But  in  this  cafe  ai  bar,  upon  tbe  getieraf  i(foe  fimti6f 
the  fpecial  matter  cannot  be  given  in  evidence ;  for  though 
by  the  ad  of  12  Car.  2.  that  a3  may  be  grVeri  hi  evidence^ 
and  fo  22  Car.  2.  yet  it  is  not  faid  fo  iir  theafi  of  29  Car.  2» 

MeffuranJum,  The  7th  day  of  February  I  was  made  judgp 
p(  the  Common  Bench  1679.  3a  Car,  2. 

Memorandum^  The  29th  day  of  April  I  was  made  yoAff^ 
cf  the  King's  Bench  1680.  '32  Car.  2^ 

Robert  Murrey  Gent.  PlaintifF>  ver/us  Dorothy 
Eyton  tViclow,  and  Roger  Price,  Defendants. 

In  Trejpa/s  and  EjeSlment.  Intr.  Hill.  29  &  30  Car.  z. 

in  Officio  Placitorum. 


Hftate. 
a  Jones  Z37. 
Pollexf.  491. 
Skin.  9$. 
'  %  Show.  1 04. 
Antca  a6o, 
a86,  319. 
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THE  plaintiff  declares  of  the  demife  of  JViUiL^ 
George^R^ichard  earl  of  Derby  made  2  May  29  Cmr,  a. 
of  One  meflbage,  three  water-grift  mills,  ten  acres  of  laod^ 
ten  acres  of  meadow,  and  fifteen  acres  of  pafture  in  the 
parifh  of  Hops  alias  ^ueenhope  for  five  years,  from  the  6fft 
day  of  the  faid  mpnth  of  May.  Upon  Not  guilty  pleadid^ 
the  juiy  find  a  fpecial  verdid,  viz. 

Ihat  long  before  the  trefpafs  and  ejedment,  king  iU^ 
ard  the  tkird  was  feifed  of  the  manor  of  Hope  in  tus  de^ 
mefne  as  cf  fee  in  right  of  his  crown,  of  which  the  leoo* 
ments  are  parcel. 

^  That  the  faid  king  heing  fo  feifed  17  Septembers  /J.  3, 
hy  his  letters  patent  unjer  his  great  feal.of  England^  granted 
the  faid  manor  and  tenements  (inter  alia)  to  fir  T-hmmi- 
Stanley  knight,  lord  Stanley^  and  afterwards  earl  of  Dofifk 
and  fir  George  Stanley  knight,  lord  Lejlrange  foti  aad  hrir 
apparent  of  the  (jaid  Thomas  lord  Stanley^  and  the  heirs 

male 
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male  of  the  body  of  the  (xidTiomaj  lord  Stanley  for  evcr^^ 
by  knights  fervice,  and  50A  per  annum. 

The  words  of  which  letters  patent  begin  thus : 

Ciun  non  folum  generis  Nobilitas^  fed  &  juflitia:  xquitas  Utter.:  Patciit. 
omnes  provoeent,  &  maxime  Reges  &  Principcs,  honnines 
de  fe  bene  ineritos  prxmiis  condignis  afficere,  Sciatis  igitur, 
quod  ob  linguiare  &  iidele  fervitium  quod  dilefti  noftri 
nrfaomas  Stanley  Miles Dominus  Stanley  &  Georgius  Stanley 
Miles  Dominus  Leftrange  (ilius  di6ii  Thomse  nobis  prsean* 
tea  impender*  non  folum  favendo  Juri  &  tituio  noftro,  cu« 
jus  Juris  it  tituli  vfgore  jam  nuper  ad  Coronam  hujus 
K^i  noftri  Angtise  Domino  adjuvante  pervenimus,  verum<^ 
etiam  reprimendo  proditiones  &  militias  Rebell.  &  prodi- 
torum  noftronim  qui  infra  idem  Regnum  nodrum  perfidant 
janndtxium  conlmotion'em  fufcitavefant  ac  pro  bono  2f  fideli' 
fervitio  nobis  &  haeredibus  nodris  Regibus  Angliss  per 
eofdem  Tbomam  ^  Georgium  &  hatred,  fuos  pro  defen- 
iione  noftira  &  Kegni  noftri  prxd.  contra  quofcunq;  prodi- 
tores  inimicos  &*  rebelles  quotie^  futuris  temporibus  opa$ 
crit  impendend.  De  gratia  noflra  fpeciali  dedlmus  &  con* 
ceffimu^y  &c. 

That  by  virtue  thereof  the  faid  Thomas  and  George  di4 
enter,  and  were  thereof  feifed  to  them  and  the  heirs  male 
<)f  iht  body  of  Thomas. 

That  George  had  iflue  Thomas j  afterwards  earl  of  Derby^ 
flod'died  in  the  life  of  the  faid  earl  his  father. 

I  June  19  H.  7.  Thomas  the  father  died  fciftrd,  by  reafon 
iirhenBof  Thomas  the  grandfon  became  feifed  in  tail. 

The  faid  Yhomas  had  iffue  Ed'ward,  afterwards  earl  of 
DerBy. 

I  Auguft  13  fl".  8.  Thomas  laft  mentioned  diod  feifed,  and 
jEdw^fd  became  feifed ;  Edward  had  iffue  Hetvy^  after- 
Wards  earl  of  Derby. 

24  O^ober  14  Eliz.  Edward  died  fclfcd,  and  Henry  be- 
came feifed. 

•  tfeftry  had  iffue  Ferdirando,  afterwards  earl  of  Derhy^  *  P.    ^40. 
and  IVilliam  Stanley  his  fecond  fon  afterwards  Ijkewife  ear[ 
of  Derby. 

25  September  35  EUz.  Henry  died  feifed. 

Ferdinando  entered,  and  had  no  iffue  male  bat  cnly  three 
daughters,  viz,  Anne,  Frances  and  Elizabeth. 

16  Jpril  37  Eliz,  Ferdinando  died  feifed  in  the  life  of  his 
brother  fFi/liamy  and  fo  the  premiffcs  dcfccndcd  10  him,  who 

entered. 

That 
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That  after  the  death  of  Ferdinan4pf  an  a£l  of  parlumeijijl 
4  Jac.  was  made  for  determinipg  diflfer^nces  as  followe|h. 

In  nioft  humble  manner  befeeching  your  royal  majeftft 
your  highnefs  Ipyal^  faithful  and  obedient  fubje&s,  HfilUant 
earl  of  V^rhy  of  the  mod  noble  order  of  the  garter,  kpightji 
Henry  caH  of  Hun(ing(lon9  and  the  countefs  Elizdheth  hVs 
wife,  Gray  Brid^es^  lord  Ch^ndos^  and  the  lady  Jltme  his 
wife,  eldeft  daughter  of  Ferdjnando  late  carl  of  Derby^  fif 
'^ohn  Egerton  knight.  Ton  and  heir  male  apparent  of  the 
^  ifight  honourable  Thomar  lord  Ellefmere^  lord  chancellor  of 
England^  and  th^  |ady  Frances  his  wife,  which  (aid  William 
earl  of  Derby  is  brother  and  heir  male,  and  the  fatd  ladies 
4finef  Ffiincet  and  Eli^eth  are  daughters  and  co*heirs  of 
the  faid  Ferdinando  late  earl  of  Dierbyf  who  d|cd  without 
iffue  male  of  his  body. 

That  whereas  after  the  de^th  of  the  faid  earl  Fjnrfinand 
divers  variances,  fuits  and  cpntroverGes  did  arife  and  groHT 
l^eiwecn  your  faid  fubjeQs  William  earl  of  Derbjtf  affl  ^hf 
ffiid  ladiesj  as  well  touching  the  eHate^i  r^ght  and  title  of^  in 
and  to  the  honours,  caftles,  manois,  latids,  tenements  and 
hereditaments  of  the  faid  earl,  as  alfo  touching  the  filial 
portions  and  advancements  of  and  for  your  faid  fubjeds,  the 
Oid  ladies  /;7^,  Frances  and  Elizabeth ;  for  appeafing,  end*-^. 
ing  ami  determining  of  which  faid  variances,  fyits  and  coiv-' 
tfoverfies,  the  faid  IVilliam  earl  of  Derby ^  'ai\d  other  iflToes 
males  of  the  faid  honourable  houfe  of  Derlij^  as  alfb  the 
faid  Indies,  before  any  their  inter-marriages,  by  and  with 
the  advice  and  confent  of  the  right  honourable  Alice  coan-> 
tefs  dowager  of  Derby ^  late  wife  of  the  faid  Ferdiimd^tnA 
mother  or  the  faid  ladies,  and  by  and  with  the  advice  of 
other  their  honourable  friends,  and  of  their  counfel  leamedt 
and  oiTicers^  did  fubmit  therpfelves  to  the  arbitremenr,  ordef 
and  judgment  of  the  right  honourable  Thomas  XorABucUivf^m 
Iprd  high  treafurer  of  England ^  and  now  earl  of  Dmfpip 
^  P.  341-  *  *"^  ^f  'he  right  honourable  Guibert  earl  of  Shrewfimrj^ 
the  right  honourable  Qeorgc  ^arl  of  Cumberland  dccea(ied« 
George  lord  Hunfdm  deceafcd,  and  of  the  right  honourably 
fir  Rohrrt  Cff/V  knight,  principal  fecretary  to  your  highnefsp 
and  now  earl  of  Salijbidry,  being  the  honourable  well  aF* 
jeSed  ffierds,  as  well  ot  tlie  faid  fViJIiam  carl  of  Dertjf 
and  other  the  iflues  male  defcended  ot  that  honourable  houfe^ 
fis  of  the  fatd  ladies  heirs  general,  whi^h  faid  honourable' 
perfons  are  eleded  to  end  the  faid  controverites,  having  deli- 
berately heard  the  faid  parties  and  their  learned  counfel  and 
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oflRcerSf  and  Tach  other  tkeir  loving  friends  as  were  autho« 
rized  to  deal  therein,  and  having  advifedly  heard  and  confider* 
«d  of  their  (everal  rights,  titles  and  claims,  did  by  the  con- 
fent  and  agreement  of  all  the  faid  parties  and  their  counfel, 
officers  and  friends,  for  the  appeafing,  ending  and  extin* 
guifliment  of  all  variances,  claims,  titles  and  rontroverfies 
then  moved  and  grown,  and  which  then  after  might  ariHs 
and  grow  between  the  (aid  partief ,  or  any  of  them  touch- 
ipg  the  premiiTes,  agree,  order  and  determine  (amongft 
other  things)  That  fuch  and  fo  many  of  the  faid  cadlcs, 
yianorSf  lands,  tenenoents  and  hereditaments-  late  parcel  of 
the  pdOelfions  and  hereditaments  of  the  faid  Ferdinand^  late 
earl  iJ Derby  in  the  towns,  hamlets,  villages  hereafter  men- 
tioned, and  in  every  or  ^ny  of  them,  (hould  be  afTigncd, 
conveyed  9nd  enjoyed  unto,  and  by  fuch  perfon  and  perrons, 
and  af,  for  and  during  fuch  eftate  and  eftates,  and  with  and 
under  foch  limitations,  powers,  liberties,  declarations  and 
favings,  and  in  fuch  manner  and  form  as  hereafter  is  men- 
tioned* limited  and  exprefled ;  with  which  faid  order  and 
agreement  fo  made  by  the  honourable  perfons,  as  well  the 
faid  WiUiam  earl  of  Derby^  and  the  countefs  Elizabeth  his 
vnhf  and  the  reft  of  the  iflues  male  defcended  from  that  . 
hbnourable  houfe  of  Derby j  as  alfo  the  faid  honourable  lady 
JIRct  countefs  dowager  of  Derby,  and  the  faid  ladies  Eliza^ 
bfii^  Afuu  and  Frances  daughters  to  the  faid  late  earl  Ferdi* 
fumd,  beifore  and  until  their  feveral  marriages,  their  faid 
bu(bands,  and  they  did#  and  yet  do  hold  thcmfefves  well 
contented  and  fatisfied. 

May  it  therefore  pleafe  your  moft  excellent  majefty.  That 
i^  may  be  enaded,  and  be  it  enaded  by  your  majefty,  the  ' 

lords  fpiritual  and  temporal,  and  the  commons  in  this  pre- 
fent  parliament  aflcmbled,  and  by  the  authority  of  the  fame, 
That  all  and  every  the  caftles,  manors,  lands,  (*fr.  late  tha 
poflieiBoD  and  inheritance  of  the  faid  Ferdinand  late  earl  of 
*  Derbyf  iii  the  towns,  hamlets,  villages  and  places  here-  ^  P.  342. 
aftemientioned,  ftiall  be  irom  henceforth  for  ever  aflured 
and  enjoyed  unto^  and  by  the  perfons  hereaftemamed  of  and 
for  foch  eftaces  and  limitations,  and  with  and  under  fuch 
powers,  liberties,  provifoes,  exceptions,  declarations  and 
favingi  as  afterwards  exprefled,  and  that  the  adual  and  real 
pofleflion  of  all  ^nd  fingular  the  faid  caftles,  manors,  lands* 
Uc.  fliall  be  by  authority  of  this  prefent  ad,  immediately 
from  henceforth  veftcd,  Wr.  in  the  perfons  hereafr<;r  nanr>ed 
in  poflisflion,  remainder  and  reverfion  refpedively  for  fuch 
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eftatest  and  with  and  under  fuch  powers  and  favings  tiit 
hereafter  cTpreflTed. 

And  Jifcerwards  in  the  fame  aS  concerning  the  manor  of 
Hope^  it  is  enadedy 

*  That  the  faid  Alice  coiratefs  dowager  of  Derby  during 
her  life,  and  after  her  deceafe,  the  faid  tVUliam  earf  of 
Derby  during  his  life,  and  after  his  deceaie,  Jamet  Ton  and 
heir  apparent  of  the  faid  William  earl  of  Derby,  and  the 
heirs  male  of  his  b6dy,  and  in  default  of  fuch  ifltie,  the 
fecond,  third,  fourth,  fifth,  fixtli  and  fevenrh  fons  of  the 
faid  William  earl  of  Derby  lawfiilly  begotten,  atid  the  heirs 
male  of  their  and  every  of  their  feveral  bodies,  lawfully  be- 
gotten, fucceflivcly  and  refpeSively,  accordh^  to  fhe  pri- 
ority of  their  birth  and  age,  one  after  another;  and  in  de- 
fault of  fuch  iffue,  fir  Edward  Stanley,  knighf^  duHng  his 
natural  life,  and  after  his  dece^fe  the  frrft*,  fecond,^  Chirdy 
fourth,  fifth,  fixth  and  fevemh  fons  of  the  fdid  fir  EdtvOrd 
Stanley,  and  the  heirs  male  of  their  feveraf  bodies  fbccef- 
ftvely ;  and  in  default  of  fuch  iflue,  Edward  Staiey  of 
Bicker Jl off  cfq;  during  his  life,  and  after  his  deceafe  the 
firfl:,  f'econd,  third,  fourth,  fifth,  fixth  and  feventh  fons  of 
the  faid  Edward  Stanley  antl  the  heirs  male  of  their  bodks» 
feverally  and  fucceflivcly,  and  fo  James  Stanley  (brother  of 
the  faid  Edward)  and  his  fevcn  fons,  (hall  and  may  hate^ 
hold  and  peaceably  and  quietly  enjoy  the  faid  manbrdiF£^^^ 
and  all  hereditaments  in  the  parlfii  of  Hope. 

And  that  the  faid  William  earl  of  Derby,  fir  Edward 
Stanley,  Edward  and  James  Stanley  fucceflivefy  in  poflfaffion' 
to  make  leafps  for  twenty-one  years  or  under,  or  for  one, 
two  or  three  lives,  or  for  any  number  of  years  detenttimi- 
b!e  upon  one,  two  or  three  lives^  in  pofleflion,  and  not  in 
reverfion,  refcrving  the  old  and  accuftomed  rent. 

A  power  for  them  to  make  jointures  not  exceeding  a 
third  part. 
*  P.  343,      •  Provided  always,  and  be  it  cnaSed  and  declared  by  the' 
There  is  tno-    authority  aforcfaid.   That  your  .  moft  exceHcnl    tntjdfy, 

to7x^uin /his  y^"*"  ^^^^^  ^"^  fucceflors,  and  all  and  every  other  perfon  tra 
provifo.  perfons,  bodies  politick  and  corporate,  their  heirs  and  fuc- 

ceflors, executors,  adminifirators  and  aflTgns,  and  every  of 
them,  other  than  the  perfons  to  whom  any  efiate  or  eftates 
are  before  limited  or  mentioned  to  be  limited  by  this  pre- 
fent  Z&9  and  their  heirs,  (hail  have,  hold  and  enjoy  all  aiid| 
every  fuch  and  the  fame  eftatc  and  efiates,  leafe  and  leafil^ 
rights,  titles,  interefis,  reverfions,  reiits,  annuities^  pcn« 
fions,  fervices,  tenures,  primer-fcifins,  liveries,  afiioos^ 
flatutes,   bonds,   recognizances,   debts,   executions,  jndg- 
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neiUs,  entries,  ccmditiooi,  covenants,  warranties,  nfet,' 
pofleilionsi  offices,  commons,  liberties,  eafements,  profits, 
comnxKiicies,  emoiimients,  claims  and  demahds  as  your 
bighnefs,  your  heirs  atid  fuccelfors,  or  any  of  them,  or  any 
other  perfoit  or  perfons^  bodies  politick  or  corporate,  their 
hein,  fucccflon,  executors,  admmiftrators  or  aiTighs,  other 
tb«i  the  peribns  before  excepted  to  whom  any  eftate  or 
cftates  is  before  limited  by  this  a^,  now  lawfully  have,  or 
heresfter  fltatt  or  may  lawfully  have  or  claim  of,  into,,  out 
of,  or  for  any  the  faid  caftles,  manors,  lands,  Jbfc.  in  fuch 
andithe  famrmaimer  and  form,,  to  all  intents,  conihudions 
and  purpofes,  as  if  this  prefent  ad  had  never  been  had  or 
inade. 

Th«l  JVice  oountefs  of  Derby  was  widow  and  rtliSt  of  the 
bid  Ctrl  Ftrdinand. 

That  the  faid  fir  Edward  Stanley  knight,  at  the  making 
of  the  faid  ad,  was  a  perfon  who  ought  to  have  the  faid 
land*  after  the  death  of  the  faid  Jamesf  fon  of  the  faid 
Jf^lUam  carl  of  Derby f  without  iflue  male  of  his  body,  by 
virme  of  the  faid  letters  patent. 

That  the  faid  Edward  Stanley  of  Btckerfiaff^  was  next  to 
tdoB  after  the  iflue  male  of  the  faid  fir  Edward, 

That  the  faid  James  was  next  after  his  brother  Edwar4 
and  bii  iffiie. 

f  May  1 6^6rAKce  died. 

Earl  IViWam  entered  ^d  was  feifed  front  Lex. 

29  September  1642.  earl  JVill'tam  died  ftifed,  and  James 
his  fon  entered  and  became  feifed  prout  Lex. 

The  (aid  earl  James  had  iflfoe  Charles j  afterwards  earl  of 
Dertf. 

15  OBober  1651.  carl  James  died  feifed,  and  tar\  Charles 
entered. 

•  1^  February  1653.  the  faid  earl  Charles  and  Dorothea  %  p^  ^ . . 
UelenaVxi  wife,  by  indenture  tripartite  between  them  of  the  * 
lirft  part,  fir  Charles  Woolefiy^  Richard  Knight  ley  ^  John 
J\viJletonf  John  Hewlcy^  Rowland  Jewkes  and  Jcfiua  Sprig 
of  the  fecond  part,  and  Thomas  Crachley,  Nicholas  Brereton 
and  Roger  Griffith  of  the  third  part,  for  1 700/.  to  the  faid 
earl,  and  1898/.  10/.  to  the  truftees  for  felling  the  faid 
eflate  by  the  parliament,  paid  by  the  faid  earl's  appoint- 
inent,  grant  the  faid  manor  of  Hope  to  the  faid  fir  Charles 
Wookjly^  Richard  Knightley^  John  Twijleton,  John  Hewley^ 
Rawlmtd  Jewkes  and  Jojbua  Spri^^  and  iheir  heirs,  with 
warraoiy  againft  the  faid  earl  and  his  hein,  executed  by 
livery. 

10  April  1654^  the  faid  earl  and  his  wife  levied  a  fine  at 
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the  great  feifionsj  with  a  general  warranty  to  the  ufes  in  tb» 
ijideniure. 

That  the  grantees  entered  and  continued  in  poflfefiion 
from  the  time  of  the  making  the  faid  indenture,  and  that 
the  defendants  are  dill  tenants  to  the  grantees. 

21  Dfceuiber  1672.  earl  Charles  died,  leaving  ifTue  the 
Icflbr  of  the  piainttflp,  then  of  the  age  of  (ixicen  yeam^ 
nine  months  and  four  days,  and  no  more. 

2  February  29  Car.  2.  carl  fVilliam-Geerge-Riciard  made 
the  leafe  prout. 

They  find  the  Aatute  of  34  H.  8.  cap.  20.  and  conclude 
generally. 

Before  I  come  to  the  main  points  of  the  cafe,  I  fliali  only 
mention  what  hath  been,  or  (at  lead)  ought  to  be  aliOwed 
on  both  fides,  wz. 
Coniideratioo.        i.    That    the  confideration   paid  for  this  land  by* the 
feoffees  of  C/tarles  eail  of  Derby  is  not  material  one  way 
or  other. 
Revcrfion  in         2.  The  reverfion  continues  in  the  crown,  notwithftand- 
Crown.  ing.the  fine,  feoffment  or  aQ  of  parliament. 

4j«c.  3.  If  this  ad  of  4  Jac,  had  not  been  made»  the  firft 

eOate-tatI  could  not  have  been  barred. 
Diftontinn-  4.  If  the  eftate-tail  is  not  barred,  neither  the  feoffment 

fcft^M*       •  "^"^  ^"^  made  any  difcontinuance ;  for  Uttleton  ^zjt^Jeff. 
625.  That  none  can  difcontinue  4n  eftate-tail,  unlefo  be 
difcontinue  tb^  reverfion ;  and  therefore  if  the  tenant  in 
tail  infeoff  the  donor,  it  is  no  difcontinuance  of  the  entail. 
Warranty.  *  $•  The  warranty  contained  in  the  fine  of  1654,  doth 

•  P.  345.  no  prejudice  to  the  eftate  of  the  iffue  of  Charles^  becaufe 
'tis  a  lineal  warranty,  and  there  is  no  aflTcts  found. 

Thefe  things  being  premifed,  there  are  but  two  points  to 
be  fpoke  unto. 

I.  What  effed  the  fine  in  1654.  hath,  taking  it  idifirac* 
tively  from  the  (latuce  of  34  H.  8.  c4p,  20. 

^.  What  influence  the  iUtute  of  34  H.  8.  hath  in  tbts 
caft;. 

I  Point,  As  to  the  firjl.     The  cafe  is.  no  more  but  this,  tenant  ifl  ' 

tail,  the  leverfion  in  the  crown,  after  the  (latute  of  4  H. 
T-cap.  24.  and  before  34  //.  8.  levies  a  Fine  come  r«,  (if*. 
with  proclamations,  and  hafh  iffue  and  dies.  Whether  liil. 
iffue  be  by  this  fine  barred  ? 

And  as  to  this  point,  I  do  conceive,  that  if  the  Oatat* 
of  4  H.  7.  will  net  enable  the  operation  of  the  fine  to  Air 

the 
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tVie  lilues,  thfe  ftarute  of  32  H;  8.  cap.  36.  will  nor,  becaufe  l^roYiTo  \n 
there  is  a  provifd  In  thalc  ftatute,  that  the  fame  fhall  not  3%  H.  8. 
extend  to  fihes  letied  Of  lands  granted  to  the  conufor  or  h'ts 
llhceflbrs  in  tail^  by  tetters  patent  froiti  the  cfovrn^  the  re*- 
^eifloil  ivhereof  at  the  time  of  (he  levying  the  (aid  finft 
being  in  the  crown ;  bur  that  every  fuch  Ane  (hall  be  of  Hk& 
force  as  they  Were  or  (hould  have  betn,  if  the  faid  ad  had 
never  been  had  or  niade. 

So  that  now  I  muft  conflder  what  power  tenant  in  tarl 
had  to  bar  bis  iflues  by  the  ilatute  of  4  H.  7. 

And  I  am  nf  opinion,  that  the  iflues  were  not  barred  bjr 
fuch  fine,  by  the  llatuie  of  4  //.  7. 

Topiovethh,  I.  It  will  not  be  denied,  bilt  that  a  fine 
levied  before  4  if.  7.  would  not  have  barred  the  ifTueS.     It 
would  have  been  a  difcontinuance,  but  not  a  bar.     Ipfojuri 
fit  nuIluSf  viz.  it  fhall  not  bind  the  right,  but  prevent  the 
entry.  Co.  a  Injl.  336.     For  the  flaiuie  of  Wef.m.  2.  de  Co.  1  init 
tkms^  reciting  the  Ibrm  of  fecsfimple  conditional,  uhicK'^^' 
are  now  tflates-tall ;  and  the  mifchief^,  that  the  feoffees 
after  ifTue  bad  power  to  alien,  and  to  diflnherit  the  iffues, 
and  to  prevent  the  pofUbiliry  of  reverter  to  the  dono^^  which 
was  totally  againft  the  intent,  and  tiierefore  durum  videbafur, 
i,  r.  imguumf  fays  the  lord  Hob.  336.     That  lUtute  ordains, 
faod  nm  habeant  il!i,  quibus  Urvcmentum  fie  fuerit  datum,  po* 
tefiatem  alienandi ;  and  that  if  any  fine  ihall  be  levied,  ipfo 
jure  fit  fOiUus.     The  nsatter  meniioned  in  this  flatute  was 
fo  •  piaufible,  that  it  wrought  much  upon  the  minds  of  *  P,  34^ 
tneh,  infomuch  as  they  were  fo  far  from  Ending  out  of  ways 
CO  alien,  that  they  thought  themfelves  bound  in  confcience, 
as  well  as  by  the  words  of  the  itatute,  not  to  alien,  as  we 
may  fee  in  Do^or  ij  Student  in  his  firfl  book.     And  Little^  d,.  ^  stad. 
/int  fays,  362.  That  a  condition  to  reflrain  tenant  in  tail  >-,i- 
firom  aliening  farther  than  for  his  own  life,  is  good;  for  ^'^' ^'^^•^^*» 
that  fuch  farther  alienation  amounting  to  a  difcontinuance  is  ^ 
contrary  to  good  right,  yf^.  363.     And  though  the  projed 
of  jufKce  Rrckil  in  the  time  of  R.  2.  and  of  Thirning  in  the 
time  of  H.  5.  took  no  effeS,  yet  afterwards  many  con* 
^yanc^s  to  ufes  to  make  perpetuities  were  contrived,  and 
sever  judicially  examined  till  the  time  of  queen  Elizabeth.  " 

About  five  years  after,  viz.  18  £.  t.  was  the  flat,  of 
Modus  levandi  Fines  made^  which  fays.  That  a  fine  levied 
ihall  bar  parities  and  privies,  by  which  word.  Privies^  is 
iiieaDt  only  privies  in  blood,  and  not  privies  in  eflate,  fays 
the  lord  Coke  2  InJl.  516.  And  whereas  the  words  of  that  Co.  1  Ton. 
ad  arci  And  all  other  people  of  the  wor/d,  yet  do  they  not  S'^i  5*7* 
abrogvte  the  flatute  of  Wefim.  a.  which  provided  for  pre« 
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ftrvation  of  eftttes-tail,  /qL  5 1 7.  And  the  iflue  io  tiil 
claims  not  from  his  anceftor  in  privity  of  blood  or  cftttet 
but  psr  formam  Jont,  and  therefore  not  concerned  in  foch 
fine,  unlefs  by  elioppel,  fo  as  not  to  plead  ^d*  paria  fimt 
mill  iabuerimt.  For  before  26  H.  8.  though  tenant  in  tail 
were  attainted  of  treafon^  his  ifliie  fliould  inherh^  for  the 
legal  Uood  was  not  corrupted.  And  LittleUn  fays.  That  if 
tenant  in  tail  infeoflF  his  fon  within  age  and  die,  the  iflue  id 
71.  tail  Aiall  be  remitted,  being  (as  the  lord.  Hobart  fays»/oA 
71.)  a  kind  of  third  perfon,  by  the  intent  of  the  ftatute  of 
emitter  Wefim.  2.  though  FitVL.  Remitter  13.  be  of  a  contrary 
opinion. 

The  flatute  of  27  £.  i.  J^  Finihus  Icvatiidoth  take  away 
the  hcir»  either  in  fee  or  tail  from  pleading  qiai partes  Finii 
nihil  httbiter*.  But  that  was  not  in  refped  of  the  cflate- 
tail ;  but  by  reafon  of  the  natural  blood  between  the  heir 
and  anceflor ;  and  'twas  only  in  refpefi  to  fines,  that  they 
fhould  be  an  efloppel  to  fuch  pleas. 

Then  the  ftatute ^f  non-claim  34  £.  3.  cap.  16.  reaches 
not  to  iflues  in  tail^  becaufe  they  were  not  concerned  io 
claims. 

Then  comes  the  ftatute  of  4  H.  7.  which  fays.  That 
after  the  ingrofllng  of  every  fine  to  be  levied  in  C.  J?.  of 
any  lands,  the  fame  ftiall  be  openly  and  folemnly  read  and 
proclaimed  ;  and  the  fame  to  be  a  final  end^  and  conclude 
privies  and  ftrangers. 

^   p.  347«      *  Now  no  reafon  appears  why  privies  in  4  HI  7.  (hall  in- 
clude ifllies  in  tail,  more  than  in  18  £.  i. 

As  to  the  objedion.  That  if  it  had  not  been  for  the  fa- 
ving,  all  eftates-tail,  remainders,  and  all  others  had  beeif 
barred ;  I  anfwer,  I  cannot  fee  any  more  reafon  for  that# 
than  why  eftates-tail  ftiould  not  be  within  the  ftatute  of- 
Praemunire ;  the  words  whereof  are,  Tiat  all  the  lands  Jb§U 
be  forfeited  to  the  king.     And  yet  in  TrudgitCs  cafe,  PafcL 

:o«3in(i.  latf.  21  £//z.  Co.  3  Injl,  126.  It  was  refolved,  That  tenant  in 
tail  fliall  forfeit  only  during  his  life  ;  for,  by  the  word  yir- 
feit^  ftiall  be  intended  only  fuch  lands  as  he  may  lawfully 
forfeit ;  fo  here,  a  fine  levied  of  lands,  /.  e.  of  fuch  labds 
of  which  a  fine  might  by  law  be  levied;  but  of  lands  iD' 
tailed,  the  fine  ipfo  jure  fit  nullus^  fays,  JVeJlm.  2.  And  the 
court  ought  not  before  the  ftatute  of  4  H,  7.  to  take  m  fioe 

4ich.  11  E.  3.  of  tenant  in  tail,  Mich.  22  £.  3.  18.  b.pL  84.  And  if  thert 

8.  b.pi.  84.  was  tenant  in  tail,  in  reverfion  ezpe3ant  upon  an  eftate  for 
life,  tenant  for  life  ought  not  in  a  §luid  juris  clamat  to  at* 
torn  ;  for  'twas  a  good  plea,  that  the  conufor  was  teoaqtia 
tail.     TV/rt,  2  £,  3.  23.  pi  8.     Trin.  37  II.  6.  3^.  ^•/f£f9* 
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7fi.  2  £.  2.  Fitz.  Age  77.     i   Roll  Abr.  188.  5.  />/.  1^. 
VrA.  48.   E.  3.  23.  iz.  //•   7.    Co,  Lit.  318.  ^.  and  3  Co; 

8  C  if. 

Tlie  lord  Hobart  in  his  argument  of  Maciwilli^mh  cafe, 
Ikys,  that  chere  was  a  great  fight  between  intails  and  fines : 
^ow  far  fixifs  had  opjcration  upon  them^  was  very  doubtful, 
^(Wif/  39.     And  the  very  flatute  of  3a  H.  8.  fays,  that  by 
diverfity  of  interpretation  and  expounding  of  4  H.  y.  it  had 
Wn  and  then  was  doubted,  and  called  in  queftion,  whether 
Jine^  levied  according  to  4  H.  7.  by  tenant  in  tail,  fhould 
bind  the  iffues,  and  by  reafon   thereof  divers  debates,  con- 
troverfies,  fuiis  and  troubles  were  begun  and  moved;  and 
very  certainly  fo  it  was ;  for  Pafci  19.&.  8.  6.  pL  5.  Dyer  2.  ,^  h^  g  ^^ 
b.  the  very  point  came  in  queflion,  and  before  all  the  juf-  Dycr'i.b. 
tices  at  SerjeantS'Irm,  there  were  ihree  one   way,  anc)  five 
the  other ;  and  Brook  was  one  of  the  five  who  held  that  the 
fine  ihould  b^r.     And  yet  he  himfelf  in  his  ahrid{rment. 
Tit.  AJfurances  6.  Of  Fines  deTerres  ill.  feems  to  be  of  opi-  Br.  Aff.  6.  aiKf 
hion,  that  fuch  fine  did  not  bar ;  for  he  fays,  that  if  tenant  Fines  de  Tcj^ 
in  tail,  the  reverfion  in  the  crown,  levies  a  fine  with  pro-  "*  «*>•.' 
damations,  the   iffues  are  barred  by  32/7.  8.   Now  th^t 
llatote  left  the  validity  of  the  fine  to  what  it  was  before^ 
Bat  Br.Tailj^i.  is,  that  a  recovery  barred  the  iflues  before  34  Br.  Tall  41. 
ff.8»  ts  the  lord  Coke  cites  Brook^  Co.  Lit.  372.  *.  and  fays  it  ^*  ^'^  37»- 
was  To  adjudged  28  H.  8.  But  the  book  in  Brookes  Abridg- 
w^eni  names  •  no  time;  by  which  It  appears  that  the  lord  •  P.   348* 
Brook  had  retraQed  his  opinion,  or  the  reporter  was  mif-  ^hia  conid  not 
taken.     And  as  Dr.  Pollexfen  well  obferved.  Brook  was  made  be  the  fame 
chief  jufiice  of  C.  B.  2  Mar.  and  was  either  a  judge,  or  at  u'??*^u"  *^ 
the  height  of  his  pradice  in  38  H.  8.  about  which  time  he  thei  I  think. 
was  of  the  opinion  cited  by  the  lord  Coke^  and  he  lived  near 
thf  n^gk^ng  of  the  (latute  of  32  H.  8.  and  fo  might  better 
knovifthe  con(lru£lion  of  ir.     His  abridgment  was  publilhed 
l6Eliz.  after  his  death,  Co.  EpiJ}.  ad  ^  Rep.    He  likewifc  j^^^   ^  . 
tites  hjer  52.  but  there  is  no  fuch  cafe  ;  and  he  cits  Plowd. 
555*  ^n4/'*s  very  true  that  Man'vuood  arguendo  (ays  as  much. 

iAy  lord  Coke  fays  I  Ike  wife  In  the  fame  place;  and  in  2 
/ij/7*5l6and  517.  That  if  tenant  in  tail  after  4//.  7. 
hi^  levied  a  fine,  by  virtue  of  that  (latute,  and  32  //.  8.  it 
had  barred  his  iflues;  and  fo  doth  the  lord  Hohart  in  the 
argument  of  Mackwilliams*s  cafe  332.  but  not  4  //.  7  alone}; 
andyi/.  346.  he  feems  that  alone  could  not  do  it ;  fo  thac 
wfioi  I  read  their  books  I  cannot  but  give  very  great  reve^ 
reoce  to  theoi ,  but  I  muft  acknowledge  myfelf  unable  to 
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tinderftand  themt  or  how  the  law  came  to  be  fo«  mnd  then^ 
iorc  I  leave  them  to  cKeir  own  opinions  with  all  du^  refpofiL- 
Obje^.  The  lord  Hobart  332.  ciies  FrfsA.  aS.  H.  i. 
'That  a  fine  by  tenant  in  tail,  the  revtrfion  in  the  crowDy 
bound  the  iflues  by  4  i7.  7. 

Refp,  The  very  cafe  intended  by  (he  lord  Hobart  as  it 
jnoft  probable,  becaufe  of  the  fame  term  and  year  as  in  Dyer 
31.  a.fL  i.  And  there  the  queftion  was  demanded  of  the 
jullices  of  C.  B.  by  Say  a  counfellor  of  Ltncobu'Irm^  upoa 
what  occafion  it  appears  not.  So  it  may  be  extra^odiciailyj 
and  for  his  own  fatisfadion,  without  any  cauTe  depending^ 
bat  here  the  juftices  Teemed  to  hold  that  the  ifTue  were  bar- 
^-  red  ;  and  In^lefield  (zid  he  knew  it  by  experience,  but  SieU 

ley  doubted,  and  fo  there  was  judge  againft  judge. 

1  will  not  mention  the  lord  Stafford's  cafe,  8  Or*  74.  a^ 

iknd  6  Ci9.  5$.  4f.  Seighibr  CAandos^s  CAte,  which  have  been 

cited  at  the  bar,  that  fuch  6ne  will  not  bar,  becaufe  tbofe 

cafes  were  after  34  /£  S. 

^cwasjiPrac-      But  I  think  Dr.  Denjbalf  who  read  upon  4.//.  7.  a  very 

***7,*^*^"°'    ereat  While  ago,  may  be  cited,  who   holds  that  tenant  in 

pears  in  Trio,  t^"  >s  oUc  of  the  itatute  ot  4  H.  7.  as  you  may  tee/ai,  11 

17  H.  S.  as.     and  12. 

pL  14.  The  obfefvation  niade  by  IJr.  Saunders  at  the  bar  is  not  to 

be  omitted,  vit.  that  between  4  tt.  7.  and  26  H.  8.  there' 
were  almoft  fifty  y^ars,  and  yet  in  all  that  time  no  eftate- 
^  P«  349*  *  tail  was  ever  forfeited  for  treafon.  And  what  rcafon  iuA 
the  judges  to  conftrue  the  general  words  of  4  H*  7.  that  a 
fine  (hould  bind  as  well  (Privies  or  (Irangers,  that  the  i(- 
fues  (hall  be  bound  by  a  voluritafy  a£t  6f  tenant  to  tailj  and 
yet  that  he  (hall  not  forfeit  his  euate  for  treafon,  which  b 
the  higheft  ofFence  ? 

Add  to  this,  that  St.  Germin  in  his  book  tailed  Doffmr 
fj  Stud,  written  23  H.  8.  and  commended  by  iKe  Lord 
Coke  in  his  epidle  to  his  9th  Rep.  when  he  examines  tiie 
queltion  how  common,  recoveries  of  lands  intaited  might 
{land  with  confcience.  Lib.  i  cap,  26.  fol  41.  never  OMn* 
tions  fines,  and  certaihly  he  would  not  have  omitted  ibem 
had  they  been  ufed  to  have  been  then  levied  of  iotailed 
lands ;  for  ilTues  were  as  much  prejudiced  by  them  u  by 
common  recoveries,  i .  From  the  penning  of  the  m€k  of 
32/7.  8.  The  words  whereof  are,  be  it  ena^ed,  not^declarti* 
2.  That  fines  heretofore  levied,  which  (hews  that  fines 
were  levied  of  intailed  lands,  but  wanted  the  fupport  of  in 
9^0,  of  Parliament.  3.  That  this  aS  (Iiall  not  extend  li 
lands,  whereof  the  reverfion  is  in  the  King,  fciut  that  every 
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foch  fine  {halt  be  of  like  force  as  it  was  or  fliould  be  if  this 
aAliad  itoc  be^n  mode.  Thencometh  the  StRtute  of  34. 
f/l  8.  which  (aySf  chat  there  was  a  greater  mifchief  by  this 
doubt  for  a  recovery,  but  kiot  by  a  fine,  which  ihews  that 
fititt  were  not  ufed  in  fuch  cafes. 

True  it  is,  that  recoveries  did*  bar  the  ifTues  before  34  ff, 
8.  as^i«  rtlbWed  in  Wifiman^^  cafe,  a  Co,  16.  a,  and  rea- 
fon  there  W4s  for  it.  i .  By  reafon  of  thq  pretended  recom- 
penceas  in  O^^ism  Lumbard*s  cafe,  44  E,  3.  21.  cited  in  i 
Cb.  94.  ^.  tenant  in  tail  grants  a  rent  for  a  releafe  of  pne  who 
hath  right  to  the  land,  it  (hall  bind  the  iflues.  2.  But 
adly,  for  the  reafon  given  by  brother  Maynard,  that  reco- 
veries inadverfiry  writs  did  bar  in  all  cafes,  till  the  ^yodei 
defiftetA  was  given  by  Weftm.  2.  4.  which  was  the  fame 
PaHiament  that  the  ftatute  di  Dmis  was  made.  And  fo  is 
19  iB.  3.  F.  Recwtry  in  Value  20  HiiL  23  E,  3.  F,  Recumery 
in  Vaike  13'.  44  ACT.  35.  Mich.  44  £.  3.  29  3.  /)/.  9  Po/^^ 
5  £.  4.  2.  a.  ^.  1 1 . 1  o.  Co.  43.  b.  But  in  cafe  of  fines  it  was 
otherwife. 

And  yet  lo  prevent  all  doubts  in  that  cafe  the  judges  have 
conArued  the  Statute  of  34  H.  8.  to  extend  to  fines,  as  ap- 
pears by  Notley^schk,  cited  in  Siaffhrd*s  cafe,  which  though 
objeSed  againft  as  not  to  be  found  elfewhere,  yet  it  is  no 
fpuriottscale  ;  for  'tis  reported  again  by  Baron  Savil  105* 
fi  1S3.  where  the  cafe  upon  a  replevin  (upon  which  the 
*  pleading  is  fet  out  at  large)  was,  that  king  H.  8.  being  «  p^  q^q^ 
leifed  in  fee  in  right  of  his  Crown,  granted  the  lands  to 
PKBpVmt  Wilder  m  tail  male,  after  whofe  death  the  fame 
dcfeended  to  his  Ton  Henry  Van  Wilder^  to  whom  Wejlnn 
and  Gibi  acknowledged  a  fine,  and  he  granted  and  rendered 
fhe  land  to  them  for  4000  years,  and  then  died.  And 
whether  thtsleafe  were  good,  beipg  made  \iy  fine  fur  render 
to  bind  the  iflues  in  tail,  was  the  queftion,  and  no  judg- 
ment ;  but  feemed  that  it  did  not  bind. 

So  thafc  upon  the  whole  matter,  as  to  this  point  I  hold, 
that  though  this  cafe  be  out  of  the  Statute  of  34  H.  8.  yet 
not  alienable  by  the  Statutes  of  4  ff.  7.  or  32  M.  8. 

I  oofifte  now  to  the  fecond  great  point,  vit,  what  influ-  a  Point. 
>eiKeihe  Statute  of  34  ff.  8.  hath  upon  this  cafe. 

Ill  handling  of  which  the  great  difficulty  will  appear  to 
a  rife  oat  of  the  con(lru£tion  of  the  private  a£h  of  4  Jac, 

For  the  true  intelligence  whereof  we  are  to  confider, 

1.  The  mlfcbiefs  which  had  befallen  the  family  of  Bar^ 

2.  The  remedy  which  this  ad  applies. 

3.  The  confequences  which  do  arife  hereby. 

Y  As 
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As  for  the  mifchiefs,  they  appear  in  the  preamble  of  ite 
ad,   that  by  the  death  of  Earl  Ferdinandy   uho  died  without 
iflue  male,  and  left  three  daughterb  married  into  three  no- 
ble familiesy  thofe  daughters  had  no  certainty  of  their  por* 
tions  ;  and  lands  they  were  as  incertain  of,  though  beinafc 
law  to  their  father,  the  reafon  that  the  fame  were  imail 
upon  the  heir  male  of  the  family,  either  by  the  Crown,  o 
by  fome  precedent  anceftor.     2.  1  he  Lady  Alice  their 
ther  and  dowager,  and  \t\\Qi  of  Earl  Ffrdinand,  though  11 
titled  to.dower,  as  the  widow  of  one  dying  feifed  of  lands 
inheritance,  yet  not  able  to  bring  a  writ  of  dower  with 
certainty,  becaufe  ignorant  of  the  tenant  of  the  freehold. 
Some  of  the  branches  of  the  iamiiy,  by  leafon  of  the  an 
quity  either  of  the  limiiations  of  the  cilates  found  in  ofH 
or  ancient  fettlements,  incertain  which  of  them  thall  imm 
diately  fucceed  Earl  IVilliam  in  cafe  he  (hall  die  without  i 
fuc  male.     And  4.  All  of  them  incertain  what  lands  we 
fettled  one  way,  and  what  another ;  and  hence  arofe  divev^ 
variances,  fuit's  and  controverfies. 

The  remedy  was,  that  all  the  faid  parties  referred  the 
felves  to  five  honourable  perl'ons  who  were  well  a; 
friends  of  all  of  them  ;  and  thereupon  they  award  the 
to  be  fettled  as  in  the  ad. 
P«  25^*      *  The  confequence  of  which  will  be  either  one  way 
other,  as  the  true  conftruflion  of  the  fame  adfhallfaap 
to  b<f  made,  viz. 

Whether  this  a£l  thus  fettling  the  lands  hath  altered, 
made  the  cflate  formerly  fetiltd  in  the  family,  another 
tate  fuhftantially  or  fpecitically  (as  the  logicians  fay) 
ft  rent  irom  what  it  was  before  ;  fur  if  the  ertate  do  now 
come  new,  then  'twill  be  for  the  defendant ;  but  it  th 
elUte-tail  did  remain  in  Earl  Charles  when  he  made  the 
veyance,  it  will  be  for  the  plaintiff. 

And  I  am  of  opinion,  that  the  cftate-tail  granted  b^^^tiie 
letters  patent  is  not  altered  by  the  a£l  of  Parliament. 

And  my  chief  reafon  (hall  be  taken  from  the  intent     -lotf 
meaning  of  the  ad,  and  of  all  the  parties  concerned,  w^kh 
being  only  a  private  a3,  is  to  be  confidered  as  a  fettlers^ot 
made  by  the  legiflative  power  of  the  kingdom,  i  Co.  47-   ^• 

Wherein  the  parties  to  be  more  efpectally  taken  notice o( 
are, 

I .  The  Ditby  family. 

2*  The  Referees. 

3.  The  King.    Every  of  which  we  cannot  but  prefme 
had  notice  of  the  letters  patent. 

I.  For 
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'  I ;  For  were  it  nor  for  them,  it  doth  not  appear  by  the  re- 
cord how  rhe  daughters  of  Eari  Ferdinand  could  be  difturbed 
from  enjojring  ihe  lands  in  quedton  as  heirs  at  law  to  iheir 
father;  were  it  not  for  ihem>  Earl  William  could  have  no 
^tcnce. 

2.  The  Referees  muft  needs  know  of  them  ;  for  one  of  the 
Referees  was  then  Loid  Trcafurer,  and  there  is  a  rent  of 
^ol.permumm  referved,  and  in  charge  in  the  Exchequer. 

5.  The  King's  counfel  could  not  but  know  them;  for  in 
all  ads  of  Parliamenr,  'tis  their  duty  to  examine  how  far  the 
the  Crown's  intereft  is  concerned. 

And  thi»  knowledge  and  notice  of  the  letters  patent  pro- 
duced the  words  fo  frequently  in  the  ads,  viz.  In  the  recital 
of  the  award,  tkat  atltkefaid  lands  wiickwere  of  the  Earl  Per-i 
dinand  fiould  be  a/lit^ned,  conveyed  and  enjoyed^  unto,  and  by 
dteMperfifUf  firfmhejiatesj  and  with  and  under  fucMimitations, 
pgfverif  liberties,  declarations  andfavings  as  is  afterwards  ex- 
prejftd.  3-  And  •  that  the  fame  Jball  be  vejled,  adjudged,  ^ 
deemed  atul  taken  to  be  in  the  /aid  prrfons  for  Juch  eflates,  and 
with  and  under  fich  powers,  liberties,  provifoes,  exceptions, 
ieclaratims  andfavings,  as  afterwards  is  mentioned,  declared^ 
limited  and  exprejfed,     4.  1  he  provifo  itfelf. 

AH  which  do  ihew  that  the  a3  was  intended  to  pafs  fub 
wiodo,  and  that  there  ftiould  be  fomewhat  preferved  from  be- 
ing deftroyed  thereby ;  and  in  truth  fo  there  was.. 

For  by  the  letters  patent  it  appears,  that  the  patentees 
(imder  whom  the  leflbr  doth  derive)  were  perfons  well  de* 
fcrving  of  the  Crown;  and  therefore  objingulare  W  Jidele 
(erviiium  qd^  nobis  praantea  impenderimt,  ac  pro  bono  i^  fideli 
ferviiio  nobis  li  Heeridibus  nofiris  regibus  Angliee  per  eofdem 
Tilomam  iS  Georgium  £#  Heeredes  fuos  pro  defenftone  noflra  \3 
regjni  mfiri  contra  qu^fcunq  proditores  inimicos  U  rebeiles  quoties 
futurit  temporibus  opls  erit  impendend,  Uc.  the  King  grants  ; 
fo  that  he  did  not  only  refpcd  what  was  pad,  but  aifo  fer- 
vice  to  be  done  for  the  future ;  and  not  only  by  thtm,  but 
their  defcendents  and  heirs,  and  to  the  King  and  his  heirs. 

Now  whether  this  would  make  any  condition- or  tie  of  any 
fert  in  law  upon  the  eftate,  may  be  doubtful,  though  Hob. 
41.  fays,  that  pro  iJ  in  confideratione,  do  not  regularly,  and 
ifl  the  cafe  of  a  common  perfoi,  purport  a  condition. 

But  mod  certain  it  is,  that  the  King  and  his  counfel  in« 
tended  that  thofe  words  (hould  fignify  fomewhat. 

The  Parliament  in  11  H.  7.  had  fo  great  regard  tofuch 
gifts  of  offices  or  annuities,  that  they  bound  the  grantees  to 
attend  the  King  and   his  heirs  in  perfon  io  his  wars,  upon 

y  2  pain 
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pain  of  forfeiture,  though  there  ^as  no  fuch   confideratiro 
incniioned  in  the  patent ;  as  you  may  fee  1 1  ff.  7.  cap.  18. 
And  the  ad  of  34  ff.  8.  takes  notice ;  for  the  words arei 

y'»  the  intent  thtt  recompence  for  fuch  fervtce  of  the  iotm 
fbould  not  only  be  a  benefit  for  their  own  perfons^  but  a  eoHtinml 
profit  for  the  heirs  of  their  bodies  ^  whereby  fuch  heirs  fimii 
have  in  fpecial  memory^  and  daily  remembrance ^  the  profit  tiii 
they  havef  and  take  by  the  fervtce  of  their  ancefiws  dent  ttik 
Kint^s  of  this  realm,  and  thereby  be  the  better  encouraged  to  ie 
like  fervtce  to  their fwereign  lord,  as  to  their  duties  ofaHegiinci 
appertcineth. 
P»  353*  •  And  the  advantage  the  Crown  receives  by  fuch  remem- 
brance in  public  families  is  not  final,  and  iherefore  the 
C[roundof  that  ad  was  very  confiderable  both  for  the  King's 
honour  and  his  profit. 

Now  this  advantage  is  utterly  loft  if  the  eftate  granted  by 
R.  3.  be  altered  by  this  ad  of  4  Jac.  which  as  the  times  then 
"were,  and  as  the  family  of  the  houfe  of  Derby  was  then  if* 
fededi  would  never  be  allowed,  either  by  the  King  or  any 
of  the  parties  concerned  in  the  ad :  for  obferve  the  time  of 
the  making  the  fame  ;  'twas  the  next  year  after  the  atteinpt 
of  the  gun -powder  tr  eafon,  and  not  quite,  or  at  leaft  bnt  two 
years  afier  an  attempr,  or  at  leaft  an  apparent  incUnttion  of 
anorher  contrary  party  againft  the  Crown  and  eflabliflKd 
governmenr,  as  appears  by  the  rcfoiution  tn  2  Or.  37*  So 
that  had  any  of  the  parties  or  the  King  been  aiked  whether 
they  intended  to  diflblve  the  tic  (of  honour  at  leaft)  between 
the  family  and  the  crown,  in  relation  to  the  fertiathej 
owed  to  the  crown  fpeoified  in  tiie  fir  ft  gift,  they  wonU 
have  returned  a  negative  anfwer  without  doubt. 

Add  fto  ihisi  that  the  prcvifo  itfclf  is  not  a  b^refavioi^ 
which  might  have  been  excepted  againft,  as  oppofmgi  <V 
not  well  confifting  with  other  parts  of  the  ad,  as  in  PvUf^ 
cafe  it  is  objeded  ;  but  it  is  an  cnading  ckufe,  whcrebyit » 
enacted,  that  the  king  fball have,  hold  and  enjoy  aUfudad^ 
fame  rights,  titles,  pi^ofits,  commodities,  efttilumentt,  tU^ 
and  dsmands,  as  if  the  a£i  had  not  been  made. 

By  all  which  it  moft  plainly  appears,  that  'twas  theiiAtf* 
of  the  ad  that  the  eftate  ftiould  not  be  altered. 

Then,  to  conftrue  this  ait  oiherwifc,  if  poffibletop**" 
vent  it,  is  to  make  it  fupport  a  fraud  to  the  king.  Rexf^ 
Icre  non  vnlt,  falli  non  potefl,     1 2  Co,  3. 

This  being  fo,  it  muft  be  confidered,  whether  this  iBttf' 
tion  can  confift  with  the  rules  of  law.  In  ezaimniV^ 
whereof  tht  objcdions  are  in  order  to  be  confidered. 
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je^^  r.     The  IzdfAlUe  hjith  an  eftate  for  life,  wbich 

moot  fa^ve  out  of  the  old  eftate  tail  of  earl  William. 

fp.  I.     Tbb  conHfts  with  the  former  eftate,  bec^ufe 

fa  third  part,  and  fo  in  lieu  of  dower ;  and  to  prevent 

anger  of  fuir,  which  could  not  be  with  eafe,  for  want 

ledge  of  a  fight  tjcnant  of  the  freehold. 

,.  out   however^  (he  is  dead,  and  fo  no  objedion^^p,    qca^ 

hoiigh  that  might  have  altered  the  intail,  it  would  ht 

uriiig  the  continuance  of  the  eftate  for  life,  which  is  de- 

aed. 

/f/7.  2.     Earl  William  hath  hereby  only  an  eftate  ibr 

fp.  The  z6i  .doth  but  pare  away  part  of  the  intaiU  and 
an  eftate  fof  life  ;  for  though  an  eftate  for  life  cannox 
J  to  be  the  fame  eftate  with  the  intail,  yet  the  original 
is  not  hereby  altered  in  the  iflue  of  earl  William ;  as  in 
ife  of  the  lord  Delaware^  11  Co,  1.  he  had  an  eftate- 

I  his  honour,  and  difabled  fof  his  life  ;  and  fo  part  of 
date  in  the  honour  fufpended  by  ad  of  Parliament ; 
\A%  is  here  w  execution  of  the  agreement. 

je^»  3.     Earl  James  hath  ^n  eftate  in  his  father's  life- 

which  he  could  not  have  by  the  firft  intail. 
If.  Here  isiro  gift  of  an  eftate,  but  a  dinributioji  of 
ii|oyment  of  jt,  neverthelefs  confiftent  with  thetormi;r 
\  forall  is  within  the  compafs  of  the  firft  intail :  and  it 
t  a  confiripation  of  an  agreement,  as  ads  of  Parliament 
)n(irn|ing  in.clofgres,  or  eftabliftiing  cuftom  for  com- 

or  a  partition  between  tenants  in  tail.  And  this  ad 
rljament  works  in  tbis  cafe,  not  by  way  of  gift,  but  by 
iai|ce,  as  letters  patent,  whereby  the  king  mav  ered  a 
iriarker^  warren,  park,  foreft,  pifcary,  or  the  likr. 
dioance^  without  granting  them  to  any,  II^l,  15.  the 
tf  burgefles  of  parliament. 

^e^.  4.     Earl  U^illiam  hath   power  to  make  leafes, 
bijip  could  not  do  as  tenanf  for  life. 
J&.  Such  po>»''er  alters  not  the  eftate,  for  it  is  hut  a  coN 

II  qualification,  apd  fuch  a  thing  as  may  adrjfe  &  abejfe 
ifmtufubje^i. 

je^,  5.     Power  in  tenant  for  life,  and  in  earl  JViH.'a.n^s 
to  make  jointures. 

y^.  pbferve,  that  the  power  is  but  of  a  third  part,  auds 
»  fupply  dower,  that  there  may  be   a  writ  of  dov^'or 
{ht,  wherein  difficulty  may  be  of  finding  a  right  ivn.tnt 
e  freehold. 

\ff^.  6.  If  the  parties  fliall  bring  a  formcdon,  tliey 
declare  upon  this  ad,  and  not  upon  the  letters  patent. 

Refp. 
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Rffp»  The  heir  need  noi   bring  any  adion,  for  he 
enter.     But  2.     If  he  will  bring  his  aQion,  he  mud  de< 
0  p    ^t-t  upon  both  letters  patent  and  ad;  for  fuppofe  the  inta 
*  ^^^'  fpent,  •  the  king  in  %formcdon  in  reverter  rauft  declare  \ 
the  letters  patent  only. 

Obje^.  7.     In  all  eftates-tail  there  mud  be  donor 
donee,  and  here  the  king  cannot  be  the  donor. 

Refp'  An  aft  of  parliament  can  create  an  eftate-tail  « 

out  a  donor  ;  and  u'hcre  we  fee  eflates  limited  ibra  p 

cular  purpofe,  we  are  not  to  meafure  the  validitj  of  I 

limitations  by  the  Arid  rules  of  the  common  law  ;  for 

parliament  can  control  the  rules  of  the  common  law,  1  q 

64.     It  can  make  an  cftare  of  freehold  to  ceafe  as  if  the  j 

ty  were  dead ;  as  the  eftate  of  a  parfon  who  accepts  a 

cond  benefice  contrary  to  the  (latuteof  21  H.  S.ofplurali 

6  Co.  40  ^.  and  for  this  caufe  ihe  lord  ff$iart  fayF,  p.  2 

That  judges  have  authority  to  mould  tVatute  laws  aco 

ing  to  realbn  and  bed  convenience,  to  the  trued  and beft 

efpecially  confidering  that   (he  parliament  procedcs  n 

crimes  according  to  natural  tquity  fccundum  aquum  Hhm 

which  is  lex  legum,  without  refpeft  to  l^al  cereraoi 

Hob,  224.     So  that  where  the  drift  and  fole  intent  of  ao 

of  parliament  is  mod  plainly  difcerned,  as  in  thi^  cafe* 

yet   that  intention  cannot  be  obfcrved,  were  the  fame  • 

•iced,  by   con(lru3ion  according   to  the  rules  of  lair", 

ought  rather  to  prcfurnc  the  parliament  (in  uhofe  powc 

^vas  fo  to  do)  refolvcd  to  leap  over  and  waive  the  rule 

lav\',  and  to  nidkc  a  particular  law  for  that  occafion.     As 

the  pnrpofe  in  the  prince's  cafe,  8  Co,  16.     The  honou 

«luicc  ot  Cornwal  is  limited  to   prince  Edward,  H  ipfiu, 

hared.  fucrum  regum  An^U^e  fiUis  primcgemtifif  dtffi  loci , 

rihus  Cif  Kegfii  Anglia  hareditarie  fuccejfuris.     By  which, 

that  ou£;ht  to  inherit  h^  virtue  of  that  grant,  ought  to  be 

<:ldcd   ion     and     heir    apparent    of    the    king   of    I 

Jand,  and  of  fuch  a  king  as  is  heir  to  prince  Edfvardt 

that  fuch  an  e^ded  Ton  and  heir  apparent  to  the  crown  fl 

inherit  the  fatd  dukedom  in  the  life  of  the  king  his  fttb 

and  the  lands  there  mentioned  arc  accordingly  annexed 

the  dukedom  for  the  fame  eftate. 

Now  by  what  rules  of  law  could  this  grant  be  condmei 
this  manner  ?  certainly  by  none,  but  the  judges  were  fef 
re  bend  and  conform  their  legal  reafon  to  the  words  of 
a5t  crparliameut,  and  i-ather  toconftrue  the  words  liten 
and  tK.U  the  parliament  intended  to  create  a  new  limitift 
as  well  Ai ;»  ne^v  title,  rather  than  to  drain  the  fenfe  of  1 
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lATordsandtheconflrudion  thereof  fart  her  than  ever  the  par1ia«> 
merit  intended.  Theydidnoi  ft  retch  their  invention  to*  find  ♦  p.  org^ 
out  ltt^«l  reafons  for  that  limitation,  as  men  that  would  (hew 
themfeives  more  wittjr  than  ferious,  might  have  done.    But 
^tti  rationem  in  omnibus  tpi^trit^  rationem  confundit.     And  they 
gave  the  fame  reaPon  for  their  refolution,  which  appears  \i\ 
this   cafe,  viz.  That  otherwife  it  would  be   impoflible   to 
make  good  that  limitation ;  and  if  they  (hould  nor  make 
fuch  eonftruSion,  the  whole  defign  of  the  ad  of  parliament 
would  be  fruftrated.     So  here  the  defign  was,  that  the  agree- 
ment and  award  (hould  be  performed^  and  yet  the  king  nc^t 
prejudiced,  which  cannot  be  if  not  conftrued  as  the  plaintifiF 
wouM  have  it. 

True  it  is,  (hould  the  letters  patent  be  left  out  of  the  ver- 
diS^  and  the  differences,  and  the  award  and  the  agreement 
and  provtfo  (truck  out  of  the  ad  of  parliament,  I  fliould  not 
doubt  but  to  account  the  eftates  therein  mentioned  to  be  all 
new,  and  that  all  the  eftate  in  the  letters  patent,  except  the 
king's  reverfion,  to  be  totally  altered  ;  but  all  thofe  things 
'con(tdered  together,  I  think  it  muft  nece(rarily  be  otherwife. 

Objea.  8.  The  ad  of  34  H.  8.  ought  to  be  flriaiy  con- 
flrued,  becauPe  it  reftrains  alienation. 

Refp.  If  it  were  to  reftrain  fuch  alienations  as  are  favour- 
ed in  law,  tr/z.  Of  tenant  in  fee-fimple,  or  tenant  in  tail  of 
the  gift  of  a  fubjed,  whereby  trade  and  commerce  might  h6 
prevented,  debts  unpaid,  and  children  unprovided  for,  which 
is  the  reafcn  that  the  law  difallows  of  perpetuities  and  condi- 
tions which  reftrain  alienation,  doubtlefs  the  ad  were  to  be 
conflmed  ftridly. 

But  this  ad  carries  a  reafon  in  its  preamble  anfwerable  to 
thofe  inconveniencies,  that  the  grantees  Jbould  not  alien^  for 
tiat  tke  lands  were  given  to  the  intent  that  recompence  Jbould  not 
mdy  be  to  the  donees  for  their  fervice,  hut  a  perpetual  profit  to 
their  heirs  of  thfir  bodies^  whereby  fuch  heirs  Jbwld  have  in 
Jpeciei  memory^  and  daily  remembrance^  the  profit  that  they 
Aave  and  take  by  the  fervice  of  their  ancejlors  done  to  the  kings 
cfihii  realm ^  and  thereby  be  the  better  incouraged  to  do  like  fir" 
twcr  t0  thfir  fovereign  lord,  as  to  their  duties  of  allegiance  ap- 
jiertaineth. 

Now  the  faid  inconveniencies  will  not  fail  in  fuch cafeji. 
- 1.  Becaufe  the  lands  thus  difpofed  are  not  many,  et  ad  ea 
fua  firequentius  accidunt  jura  adaptantur. 

a.  They  are  to  perfons  generally  of  ncble  families,  of 
vhoiq  the  crown  hath  always  a  care. 

3.  This 
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^'357'     *  i'  '^^^  '^^  >^  ^^^  fupport  of  the  croivn  and  gavtso^ 
menry  which  ought  to  befecured  before  aH  private  int«rfib. 

Obje^,  9*  The  tenure  is  altered  by  this  z6t  of  parUai- 
ment. 

Refp.  Tenure  is  not  an  eflential  quality  to  an  eilatCa  ibr 
there  are  eftates  whofe  tenures  nuy  be  gone,  and  yet  the 
^ate  remains;  as  fuppofe  the  king  hadreleafed  tbft  teimrp 
of  knights  fervice,  and  that  the  patentees  ihould  hold  ia  ib^ 
cage,  yet  the  cftate-tail  had  continued  the  Came.  4  Ca.  9. 
.«r  If  a  mefnalty  beconie  a  rent-feck  by  furphifage,  th«  aii^ 
cicnt  feifin  ia  fufficient.  i  H.  4.  4.  If  H.  recovers  in  an  aC- 
iife,  a  rent-ff^rvice,  and  afterwards  that  rem  becomes  a  reoir 
feck  and  he  is  difTeifed  of  it,  he  (hall  h^ve  a  redifleifia,  bc- 
caufe  the  fubftanoe  of  tho  rent  rpoiains^  though  tht  quality 
be  altered.     C^,  Lit,  154^. 

Obje£l  10.    The  eftato-tail  was  withopt  unpeachnacnt of 
^  w^ile,  fo  is  not  the  eAate  for  life  h^re. 

Refp,  The  quality  of  being  without  unpcachaienfc  oE 
wafte  makes  do  alteration.  3  Cro.  40.  Clare  verf|ia  Pefys* 

Obji£i*  IX.  By  th^  letters  patent  there  was  oiie  imire 
cdate  given,  but  here  i^re  feveral  eftatas  for  life,  and  eftates- 
tail,  which  are  not  intire. 

Refp,  Tbcfe  eftates  are  all  the  famt  in  quantity,  which 
they  would  have  been  without  the  9&  \  and  it  is  the  faoc 
cdateas  to  duration,  for  all  the  efiares  hara  doarifeout  of 
the  original  eftate-tail,  and  the  reverfion  is  |iot  toiiched. 

Obje^.  12.  Laftly,  thefe  eftates  do  anb  out  of  thecf- 
tate-tail,  and  are  to  continue  no  longer,  ^nd  are  diOinA  fsqqi 
it ;  as  if  tenant  in  tail  bargain  and  fell  to  ont  and  his  hcinb 
the  liargainee  hath  fee,  and  the  eftatc  granted  conttvufi  titt 
the  iffue  enters. 

Refp,  True  it  is,  that  fuch  conftrudion  may  ba  noada  if 
a  conveyance,  and  fo  might  it  have  been  in  this  a£k,  had  sot 
the  intent  appeared  otherwiie  {  but  therefore  it  (hi^Utiotbf 
fo  conftrued  here,  bccaufe  it  would  prejudice  the  kiog'a  iar 
tereil  contrary  to  the  provifo. 

Aod  in  the  espofitlon  of  an  ad  of  parliament  we  need  not 
labour  in  maintaingits  conformity  to  the  rules  of  law,  when 
its  deiign  is  for  another  purpofe. 

Tenant  in  t^il  in^es  a  leafe  for  three  lives,  by  3a  &.  8. 

this  cannot  be  made  good  by  the  rules  of  the  comiyioa  law. 

P*  35  s.      *  As  for   authorities  in   this   cafe,  Gardiwr's   cafe  14 

Car,  2.  cited  by  my  brother  Wefiimf  is  nothing  to  this  pur* 

pofe,  which  was,  that  /f.  8.  gave  to  Mithatl  St^^p$  md 


Tenn.  HilL-  31  |c  jz  Car.  2.  In  Scaqc- 

his  wifc>  iBxl  ibe  hcira  of  ibeir  bodies  ccrtaiit  lands,  Michael 
cjiesp  the  Unds  defccnd  to  Thomas  Staniope  his  fon  and  heir, 
^wfao  petitions ibe queen  to  grant  (he  reverfion  to  fome  per*' 
fpiu  to  fee,  to  the  intent  that  he  may  make  a  leafe  for  ninety- 
tint  years  by  way  of  mortgage,  and  enters  into  a  recogni- 
zuoe  to  the  ^een,  conditioned,  that  nothing  fliall  b^  done 
whiUl  tfa0  reverfion  is  out  of  the  crown,  prejudicial  to  the 
crown. 

The  queen  conveys  the  reverfion  to  the  lord  BurleigA'zn^ 
Sir  K^sinMiUmAy  in  fee,  Thomas  Staniope  makes  a  Itafe 
and  then  foffen  a  recovery,  the  truftees  reconvey  to  the 
queen. 

jRe/ih.  I.    'Twas  a  good  grant. 

a.  TJkmas  Staaiope  was  not  reftrained  from  aliening. 

Hut  I  may  refemble  this  to  the  cafe  of  Falkner  and  BeU 
Sm^imMf  Mici..2  ^^*  i.  in  C.  B.  reported  by  i  Cn  80.  and 
yofiet  233.  Tb^  caic  was  this,  fJItimus  prejbyter  cekbrandq 
divma  in  the  church  of  Eaji  Grmfted  was  feifed  in  fee  of  a 
nacfliiagefuid  lands  in  jure  prejbjtfrattu  fui,  and  held  them 
of  the  lord  of  the  ipanorof  BramHeton,  by  the  rent  of  i8/. 
fji4  other  fepricest  who  became  feifed  of  the  rent.  By  the 
lUtutt  of  I  £•  6.  c^,  14.  this  fn^Qu^ge  and  lands  became 
forfeited  to  the  crown  ^  but  in  that  (latute  ther^  is  a  faving 
df  all  rents  and  fervices  to  ail  other  perfonA  The  king 
gnuUod  tbis  lands  over,  and  no  fsiiin  wjis  had  of  ^be  rent  for 
nbove  forty  years  after  the  flatute  of  i  E,  6.  And  whether 
lieifia' witbin  forty  years  was  neceffary,  or  no«  was  the  quef- 
IHU|;  f^  if  it  were  the  fsme  rent,  then  feifin  was  necefl^y  ; 
liptif  a  n^w  real  created  by  the  ftatute,  then  feifin  wfis  not 
fic^efl^jr.  And  refolv^d  by  three  jnftices  cotttra  two  in  €.  B, 
that  it  w9s  a  new  rent;  and  there,  held  by  the  three  juftice«» 
ihal  this  tpat  being  originally  a  rent-fervice,  wa^  now  tiirne^ 
iaSQ  rent  (eck  by  the  aA  of  parliament,  and  becaine  a  rent 
opningtiU  of  the  womb  of  the  parliament,  as  jpftice  ffufr 
im  calted  it ;  and  though  it  were  the  fame  rent  in  e&ate, 
ns  if  there  were  tenant  for  life,  the  remainder  in  fee,  pr  if 
defcendible  on  the  part  of  the  mother ;  fo  now ;  yet  altered 
in  quality. 

But  the  other  two  juftices,  and  the  whole  court  oiB.  R. 
wherein  the  firft  judgment  was  reverfcd,  refolved,  that  it  is 
the  fame  rent  to  all  purpofes,  and  'tis  parcel  of  the  *  manor  *  p.  ^cg. 
as  before.  And  it  is  not  a  rent  given  by  the  flatute,  becaufe 
a  faving  never  amounts  to  a  gift  of  any  new  thing,  but  is 
jw^  an  exception  out  of  the  (latute,  where  otherwife  it 
would  be  extinguiihed  and  lod. 

And 
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And  they  refolved,  that  though  the  tenure  was  deftroyed, 
it  remained  the  fame  rent  in  fubftance,  and  in  all  other 
thin§:s ;  as  if  an  arrow  lofes  one  or  two  feathers,  yet  it  is  an 
arrow  (1111,  or  if  H.  lofes  fome  members,  he  continues  a 
man  (lill. 

As  to  the  Obje^iorif  that  if  the  aS  (haH  be  thus  conffnierf, 
this  will  be  very  mifchievous,  becaufe  there  are  many  pur- 
chafors  for  valuable  confideration,  and  it  will  blow  up  their 
eftates ; 

Rrfp'  I.  There  can  he  no  cafe  adjudged,  but  moH  be 
mifchifvous  to  fome  body;  as  1  Co.  53.  a.  b.    But 

2.  The  mifchicf  ap()ears  not  in  the  record. 

3.  Better  fuffer  a  mifchief  than  an  inconvenience ;  for 
(hould  this  ad  be  conilrued  againft  the  irttention,  the  king 
mud  lofe  the  advantage  before  mentioned  ;  and  to  exf>oand 
an  ad  fo,  would  be  generally  inconvenient ;  and  ib  I  con- 
ceive judgment  ought  to  be  given  for  the  plaintiff. 

In  this  cafe  the  court  of  Exchequer  was  divided,  viz. 
Mountague  chief  baron,  and  myfelf  for  the  plaintiff,  and  Jt' 
kins  and  Gregory  for  the  defendant;  and  thereupon  theauft 
was  adjourned  into  the  Exchequer  Chamber,  where  it  m 
argued  again  by  counfel  three  Several  rimes,  and  alfo  by 
eleven  of  the  judges;  for  that  North  chief  jufticeof  CB, 
was  made  lord  keeper  lad  vacation ;  and  all  the  ]a%es,  tt-^ 
ccpt  Gregory^  Atkins  and  Dolben,  gave  their  opiniomibrtlie 
plaintiff. 

As  to  the  firft  point,  all  but  Jotifs,  Chariton  and  myfeVi 
were  of  opinion,  that  the  ifltieof  tenant  in  tail  wisbintd 
by  a  fine  levied  by  his  anceftor,  by  virtue  of  the  ftitflte  of 
4  H.  7.  before  the  (latute  of  32  77.  8.  And  all  who  argued 
for  the  plaintiff  agreed,  that  the  ad  of  4  Joe.  did  not  ddhtjy 
the  eftate  created  by  R.  3.  but  was  only  an  inftrnment  to 
perfed  the  agreement  made  by  the  arbitrators  in  the  Z)^ 
family.  The  lord  keeper's  opinion  was  delivered  by  the 
chief  juftice  Pembertottg  by  the  lord  keeper's  direftioDi  «^ 
cordingly. 


Te*- 
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fyHOtandwnj  This  Term  were  made  Serjeants, 
be  Lmer  TempUj  Sir  G.  Jeofries  Recorder  of  Lon- 
t  Sir  J.  Kelyng,  one  of  the  King's  Couniel,  Ed^ 
ri  ff^^,  H.  Han/on,  Sir  Fr.  Manley  and  IF.  Bug-. 
Of  Gra/s  Inn,  Edw.  Bigland  and  fF.  Ricbardfon 
iMCobfs  Lin\  Rob.  IVrigbt  of  the  Middle  Temple. 


•^ 


Kirton  verfus  Guilder. 

lUILDER   fues  the  plaintiff   in  the  eccIefuAical  ProhibU'wa. 

r  court  at  Tork^  for  procurations  belonging  to  him  as 

deacon,  and  libelst  that  for  ten,  twenty,  thirty  and  forty 

a  laft  paft  there  hath  been  due  and  paid  6/.  annually  for 

raid  procurations,  by  the  faid  Kirton  and  his  predeceflbrs, 

JMH  of  D.  And  Kirton  by  HoyU  prays  a  prohibition,  ai\A 

efts,  that  the  faid  duty  hath  not  been  payable,  and  de- 

the  prefcription,  and  fo  the  ecclefiadical  court  cannbt 

s  conufance  of  a  prefcription,  which  is  properly  triable 

he  comnnon  law,  RaJioT^  Etit,  483.  2  Roll.  Abr.  2iypL 

2  RM.  Rep.  293. 

•ut  Hob  e  contra,  that  procurations  are  payable  of  com-  Procnsitjoo^ 

(  right,  Unwood  67.  as  tithes  are,  and  no  adion  will  lie 

rhe  lame  at  common  law ;  and  a  prefcription  in  the  ec- 

iaftical  law  may  have  a  different  commencement  from 

It  it  hath  by  the  conimon  law,  and  a  penfion  is  fuable  in 

ecdcfiaftical  law.     F.  N.B.  i^i.b. 

Vr  Cyr.     A  confultation  is  granted  quoad  procurations 

Moded  generally ;  but  if  the  plaintiff  denied  the  ^ti^n/irM, 

I  a  prohibition. 

^illiam  Cole  Efq;  verf.  William  Ireland  Gent. 

Leiceft. 

^HE    plaintiff  declares^   that  whereas  12    November WMnirtA. 

27  Car,  2.  the  k'ng  by  his  letters  patent  then  ^*'^^  p {f*^' l!!" 
made  him  (beriff  of  the  county  of  Leicejter,  cuflodiendum  ^^^  ^',, 

quamdiu 
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quamdin  di^o  Domino  Regi  placeret^  which  ofBce  is  an  ancient 
office^  to  which  the  right  and  title  of  naming  and  confti- 
tuting  a  bailiff  of  the  bailiwick  of  the  hundr^  of  Garirte 
in  the  faid  county  time  out  of  mind  hath  belonged,  and  ftili 
P.  361.  is  incident,  annexed  and  infc^parable  from  the  fame;  •  and 
that  every  (l^eriff  of  the  faid  county  for  the  time  being, 
hath  from  lime  to  time  named,  conftiruted  and  Diq[fat  to 
name  and  conftitute  a  bailiff  of  the  bailiwic)^  of  tfoe  bun* 
dred  aforefaid,  and  hath  held,  and  of  right  ought  Co  hold  a 
view  of  frankpledge  of  the  hundred  aforefaid,  and  a  court 
cf  the  faid  county  ;  and  by  occafion  thereof  divers  fees, 
commodities,  profits  and  emoluments  had  and  received, 
and  of  right  ought  to  have  and  receive  as  incident  there- 
unto. 29  March  28  Car,  2.  The  defendant  at  Turlangton 
and  clfewhere  in  and  through  the  faid  hundred  took  upon 
him,  and  exercifed  the  faid  office  for  the  fpace  of  fix  months 
againft  the  will  of  the  plaintiff,  and  without  any  right  or 
lawful  authority,  and  without  the  plaintiff's  confent  or  no- 
mination, the  plaintiff  being  all  the  while  (heriff  of  the  faid 
county :  And  alfo  the  fame  igtk  of  March  28  Ctar.  2.  U. 
Shanfton  in  the  hundred  aforefaid,  the  defendant  did  of  bis 
ov/n  wrong,  and  without  right  or  lawful  authority  hoM  • 
view  of  frankpledge  of  the  faid  hundred,  and  alfo  a  court 
baron,  and  feveral  courts  baron  from  three  wedcs  to  three 
weeks  there  did  hold,  and  on  that  occafion  received  feveral 
profits  to  the  value  of  5/.  ad  damnum  40/. 

The  defendant  pleads  Not  guilty,  and  the  jury  find  a 
fpeci^l  verdid,  viz* 

That  the  plaintiff  was  made  fheriff,  as  he  declares. 

That  12  £.  2.  the  king  committed  to  one  John  de  Sddit^ 
ion  his  hundred  of  Gartree,  in  thefe  words.  Leic.  Rex  ad 
rcquifitionem  Ifabellx  Reginic  Anglios  Confortis  fuc  cha« 
rifliimx  commifit  dileAo  fibi  Johanni  de  Sadington  valeCte 
ipfius  Reginse  Hkndred*  Regis  de  Gartree  aim  pertin*  in 
Com'  f^eic'  cultodiend'  quamdin  Regi  placuerit  Reddeod* 
inde  Regi  per  annum  ad  Scaccarium  fuum  16/.  pront  ididM 
Scaccarium  jam  rcdditar  pro  eodcm,  Dum  tamen  Hundred* 
iir  cuflodiat  juxta  formam  Statuti  nuper  apud  T^incoh^  inde 
edit'  &f  provif.  In  cujus,  &:c.  Tefle  Rege  apud  Eixmim  6 
I'cbr.  per  ipfiim  Regcm  lit  Mandat'  eft  Johanni  de  Grey- 
defton  quod  eidem  Johanni  de  Sadington  Hundined*  pnid* 
cum  pertin'  qnod  in  cuftodia  fua  ex  Commiflione  Regis exiftit 
liberci  cuftodiend'  in  forma  praed\     Tefte  ut  fupra. 

ft 

2  Ociohcr  if/.  4.  The  Icing  granted  the  fame  to  Witlm 
Hoghwick  in  ha:c  vcrb^.     liex  omnibii;  ad  quQlj  &c.  $iH 

tern. 
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tem.     Scitris  qnod  de  gratia  nofirt  fpeciali  &  pro  bono  fer- 

vltio  quod  diledus  Armiger  nofter  VVillielmus  Hoghwick 

nobis  impeodit  &  impendet  in   futuro  conccllimus  eidem 

V^'illielmo  Hundred*  •  de  Gartree  in  Com*  Lciceft'  cuiti  ♦  P.   362. 

pcrtid'  Habend'  pro  rermino  vitx  fuse  una  cum  omnibus 

firm'  reddit'  feSk*  Cur'  &  omnibus  aliis  rebus  proficuis  & 

tomnoodiut'  ad  prssd'  Hundred'   quoqaomodo  rationabili  ' 

fpefian*  (ivte  f5ertin'  abfque  aliquo  nobis  inde  reddend'  Ali- 

quibus  ftatot'  five  ordination'  ante  dat'  pracfencium  hO.* 

hon  obftan'  In  cujus  &c.     Tefte  Rege  apud  Weflm.  2. 

Ofiob.  per  breve  de  privaio  figillo. 

79  Ntoemier  1 5  Jac.  The  king  granted  the  fiid  hundred 
xotViltiam  Ireland  father  of  the  defendant,  Hahen^  from 
MicluulmAs  iaft  for  twenty-one  years,  Reddend*  1.7/.  i^d. 
and  0A.  VIS.  for  the  hundred  of  Goodlaxton  mentioned  in  the 
Jctters  patent  1 7/.  19/.  3^.  and  for  the  hundred  of  Garfree, 
gl.  2/.  «&•  and  20/.  of  incrcafe. 

5  Septifttber  13  Car.  2.    The  king  granted  to  the  defen- 
dant the  premtfles  in  thefe  words,  viz.  Cuftod'  five  firm' 
ftparsl'  Hundred'  de  Goodlaxton  i&r  Gartree  cum  omnibus 
Sr  fii^lia  eorum  pertinen'  in  Com'  Leic.     Ac  Officii  6s 
Officionim  Senefchalit  &  Senefchalfis  Ballivi  Ballivat'  prsed' 
Hundred'  de  Goodlaxton  6r  Gartree  &  eorum  alter'  cum 
omnibin  &  (ingulis  juribus  membris  pertio'  proficuis  advan- 
tigiis  allocation'  iiuthoritat'  prsheminenc'  libertat'  &e  emo- 
lumei^t'  quibufcu'nque  eifdem  Oflic'  Senefchalli  6c  Si^nefchaN 
luB  BalUvi  &  Ballivat'  five  Ballivorum  vel  Baliivaiorum 
ooflronim  praed'  Hundred'  de  Goodlaxton  &  Gartree  6c 
eorum  kkeri  qualitercunque  fpedan'  vel  pertin'  ac  cum  om- 
nibus vadts  feodis  proficuis  commoditat'  6c  advantag'qui- 
Imicunqoe^ifdem  Ofiiciis  aut  eorum  alicui  ut  pracdid'  qua- 
litercunque fpedan'  pertinen'  five  debend'  una  cum  execu- 
tionfe  otDoium  &  firtgulorum  brevium  procefT.  praecept'  fum- 
momldnmi  arreflat'  warrant,  attachiament'  6i  mandatorum 
vioftroriim  hxred'  6c  fuccefTorum  noflrorum  infra  feparal' 
Htendred'  praed'  exeqUend'  6c  emergen'  adeo  piene  libere  6c 
iirtcgre  ac  in  tkm  amplis  modo  6c  forma  prout  aliquis  Balli- 
irus  vel  aliqui  Ballivi  feparal'  Hundred'  praed'  exequi  vel  fa- 
cere  poflit  vel  pofTint  debet  vel  debent  gavifus  fuit  vel  habuic 
^vif.  focr*  vel  habuer'  vel  gaudere  debuit  vel  debuere  Nee- 
'iten  cnflod'  letarurn  vif.  franc'  pleg'  &  cur'  prsd'  feparal' 
liuiodred,  6c  turn'  vicecom.  infra  feparal'  hundred'  praed'  6c 
coram  alter*     Ac  omnium  proiicuorum  earundem  letarurn 
^in  franc'  pleg'  6c  cur'  hundred'  6c  turn'  6c  eorum  cujufli- 

bct 
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bet  Necnon  amerciatnent*  fines  pants  fm'nUiQ^  k&  fcnitT 
icddit*  perciuidtioii'  cur'  let'  &  vif  frtnc'  pleg'  &  ontniom 
■liorum  prLticuoruin  commtxlitat'  liberut'  privileg*  francbef. 
P'  3"3' i^^'^^'^^^'"^'  ^  emolument*  quorumcunque  infra  *  feparaT 
hundred'  prxd'  quoquomodo  provtnien'  dictls  TepaTal'  htui- 
dred'  &  officiis  prxd'  feu  eorum  alicui  peninen'  fpefian* 
five  acciden'  aut  ut  pars  vcl  parcell*  corundem  Huodred' 
Ballivi  te  Ballivat'  feu  aliquorum  eorum  h4bic'  cognit*  ac- 
cept' ufitat'  occupat'  feu  gavif.  cxiften'  cum  tibetlate  pra 
Icvation'  &  colledione  eorundem  infra  feparat'  hundred* 
przd'  Ac  ctiam  cuftod'  five  firm*  omnium  &  omnimodo- 
Tvm  bonorum  &  catallorum  felon'  fugitivorum  fi;lon*  de  fe 
&  in  exigend'  pofit*  condemnat'  Sc  uiUgat*  five  wavi.ii'  bo< 
norum  uaviat'  It  eslrahur'  emergrn'  cretten'  coniin^n' 
five  provenien'  d)Q*  fcparal'  Hundred'  &  BAiltvat'  pried*  feu 
eorum  alkui  quoquomodo  fpedan'  live  pertinen'aut  am 
eifdem  aut  eorum  aliquu  ufvai'  dimi(r.  locat*  five  gaviC 
Qtiz  quidem  Hundicd*  &  cstera  p  smifTa  per  Literal 
noftras  Patenies  dimifll  funt  parcel' pDlTeiri on'  antique  co- 
Tonc  nofltac  Anglic  Fxccpt'  lanien  femper  Si  csnahanc 
praEfcnieni  conceirion*  nobii  hKied'  &  fucccfTor'  noflris  ooi- 
nino  rcfcrvai*  omnibus  &  omnimod'  iin'  amerciament*  It 
exiiibus  annuatim  &  de  tempore  in  tempus  pio\enicn'  creT- 
cen*  five  renovan*  feu  quovifmodo  foriEfad'  in  aliqua  cut* 
'  noflra  hxred'  &  fucceflbrum  noflrorum  de  recordo  live  all- 
quibuicuf*  noftrit  de  recordo  five  coram  Juflic*  noftrii  u) 
Allifas  Juflic'  ad  pacem  five  Clcrico  Mercaii  proven'ieD* 
crefcen'  acciden*  emergen*  five  rcnovan'  Ac  etiam  libertit* 
pro  icvaiion*  it  colleQion*  eorundem  intra  feparal*  Hundred' 
pried'  Habend*  from  the  making  of  the  letters  patent  for 
thirty- one  years.  Reddend' annuatim  18/.  and  15^.  at.and 
iO/>  increalc. 

The  jury  alfo  find  the  (tatules  of  2  £.  3.  rafi.  12.  and 
14  £.  cap.  9.  That  the  defendant  did  keep  the  courts  and 
receive  the  profits  of  ttie  hundred,  as  the  plaintiff  hath  de- 
clared ;  and  if  the  plaintiff  be  guilty  ihey  affcfs  5/L  datn^. 

Lmel  for  the  plaintiff.  The  ftngle  que{lion  is.  Whether 
the  grant  of  this  hundred,  and  other  things  ibereio  fpccificd 
be  good  ?  and  I  hold  that  the  fume  is  not  good  in  law. 

Hundreds  and  bailiwicks  granted  before  EdwvJ  the  fe- 
cond*a  lime  are  good,  but  not  thofe  which  have  becngrauttd 
afterwards.  As  to  the  original  of  hundreds  before  king  At- 
/rrifs  lime,  which  was  .^fm  873.  the  counties  remainMl 
iotire,  but  then  divided  into  hundreds;  for  bc&re  tbat  the 
carls  who  were  eaijanpiiiiti  of  the  kti^  and  of  the  M^l 
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blocd  hkd  the  cullody  thereof.  This  office  continued  in 
the  earls  till  by  reafon  of  the  great  troublct  they  were 
.weary  of  it,  and  then  were  appointed  Hcecomites,  which 
continue  to  this  day.  This  office  was  aflifted  with  if)ferior 
*  jurifdidions,  as  ^iew  of  frankpledge  and  turn,  to  take  in-  *  P.  ^64* 
rolment  of  the  freeholders.  The  hundred  court,  i^c,  and 
thcfe  courts  continued  until  Edward  the  fecond's  time^  and 
then  the  king  granted  out  of  the  turn  the  leet,  and  out  of 
the  hundred  court  a  court  baron.  Fitz.  Leet  11.  Br,  Leet 
a6.  Dyer  13.  b,  64.  But  notwiihiUnding  thefe  couns  were 
thus  chipped  out  of  iho(:ounty,  yet  the  jurifdidion  of  the 
county  remained  intire  to  the  iherifF,  until  afterwards  the 
king  granted  fome  hundreds  away  In  fee,  and  alfo'franchifes 
to  feveral  other  perfons.  And  thereupon  feverat  flatutes 
Vere  made  to  reilrain  the  mifchiefs  of  fuch  grants,  whereby 
infuflicient  perfons  were  become  owners  of  them,  and  ma- 
naged them  10  the  prejudice  of  the  people,  viz,  9  E,  2*  the 
ftatute  of  Lincoln,  which  injoins,  that  the  (heriffs  have  fuf- 
£cient  in  the  county  lo  anfwer  the  king;  and  fo  of  farmers 
of  hundreds,  and  thai  executions  Ihall  be  made  by  bailiffs 
,of  hundreds :  So  2  £.  3.  cap,  4.  and  5.  But  thofe  (latutes 
<lid  not  remedy  the  inconvenience^  for  ihe  crown  did  grant 
-bailiwicks  in  tee,  and  thereupon  were  the  ads  of  2  £.  3. 
fop.  12.  and  14  E.  j,  cap,  9.  made,  both  which  ftatutes  do 
forbid  the  granting  more  bailiwicks  than  were  then  granted. 

As  to  the  things  granted  they  are  five,  and  none  of  them 
l^antable. 

-  |.  Courts.  They  are  not  grantable  by  the  king,  becaufe 
jhe  turn  is  called  the  fheriff's  turn,  31  £.3.  cap,  1  $.  and  fo 
Pafch.  6  H,  7.  2.  pL  4.  And  the  county  court  is  the  (he* 
riff's.  4  Co,  33.  a.  Mitton^s  cafe, 

2.  Offices.  The  officers  of  thefe  courts  belong  to  the 
iheriff.  Mitton^s  cafe,  Scrog\  cafe,  Dyer  175. 

3.  Fines  and  profits.  They  are  ihe  fheriffs,  i  E.  3. 
ihey  (hall  be  delivered  to  the  ufe  of  the  (heriff. 

.  4.  Bailiwicks.  That  is  incident  to  the  office  of  the  (he- 
riffy  and  he  ought  to  anfwer  for  him.  Dyer  241.  tf.  pi.  47. . 

5.  Hundred.  If  the  (heriff  (hall  not  have  it,  he  cannot 
iuifwer  for  cfcapes  there. 

This  very  cafe  refolved,  2  Car.  Foriefcue'i  cafe,  Co.  4. 
Jnjl.  367. 

Bigland  contra.  As  to  the  cafe  of  Mitton^  and  other  ca- 
(ks,  wherein  certain  offices  incident  to  (heriffs  are  alledged^ 
ihey  (land  upon  different  reafons  from  our  cafe 

The  king  may  except  any  part  of  the  county  from  th^ 

power 
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power  of  the  (heriiF.     i  RoU.  Rep.  118.  ^1%  d^  '>^i!T 
vcrfus  Foxley. 

Of  common  right  h  hundred  belongs  to  the  king,  a  RM, 
Mr.  73.  *. 
P«  365.  *  As  to  the  ftatutes,  That  of  a  £.  3.  cap.  la.  cztends 
only  to  fuch  hundreds  as  were  let  to  farm  by  the  then  king, 
and  the  ftatute  of  14  £.  3.  cap.  9.  is  relative  to  the  other  mB, 
and  ancient  ftatutes  aits  conftrued  according  to  the  fubfeqoeni 
ufage.  Et  adj9arnatur.  And  afterwards^  tr/s.  Pafii.  34 
Car.  2.  Judgment  was  given  for  the  plaintiff. 


.  I 


.    ^Ambrofius  Manaton'i  Cafe. 

Mtadamus.  A  MBROSIUS  MANATON  had  a  Mandamut  direBea 
Trem.  450.  J^^  ^^  Charles  Luxon  mayor  of  the  borough  of  ^rmna 
Bejeny  in  the  county  of  Cornwall  to  be  fworn  mayor  there, 
according  to  an  eledion  made  of  him  by  the  faid  borough, 
to  which  writ  the  faid  ChtxrUs  Luxon  returns,  that  before 
the  coming  of  the  writ,  and  before  the  ifluing  out  tliereof; 
viz.  25  O^ob.  31  Car.  2.  he  the  faid  Charks  was  removed 
from  the  place  of  mayor,  and  one  William  Amy  then  chofe; 
admitted  and  fworn,  and  from  that  time  iucufyue  fiut  ff 
adhuc  ejl  Major  Burgi  pradi^i,  and  by  reafon  of  his  faid 
office  hath  the  cudody  of  the  common- feal,  and  thereupon 
he  the  faid  Charles  could  not  reflore  him,  as  the  writ  re- 
quires ;  And  whether  this  was  a  good  return  was  the  qoef- 
tion  ?  And  the  objedion  is,  beca!ire  it  is  not  returned,  that 
the  new  mayor  Amy  was  dehito  modo  ele^us,  and  h  may  be 
that  he  was  chofe  out  of  time,  and  not  according  to  chap* 
ter.  2.  Returns  muft  be  certain,  and  not'  by  implication^ 
becaufe  the  party  outed  hath  not  liberty  to  reply  to  them  ; 
and  of  this  opinion  were  my  brother  Dolben  and  myfUf ;  but 
ScKogs  chief  juftrce,  and  Jones  juftfce  contra.  That  wfacB 
Amy  is  returned,  he  fliall  be  intended  dvbihsHnio  eb/hu;  and 
if  an  adion  upon  the  cafe  (hall  be  brought  for  thb  falfe  te» 
turn,  and  the  iffue  be  ele3ed  or  not ;  if  he  was  not  duly 
eleded,  it  will  go  For  the  plaintiff  in  the  afiion ;  as  Cb.  lif. 
381.  Fines  levied,  is  intended  lawfully  levied,  Wtfim.  a. 
cap.  5.  Ita  quod  Epifcopus  Ecclejiam  conferai,  /•  r.  kgrfim 
vonferat.  Non  prajlat  impedimentum  quod  de  jure  mnJirfitMr 
effe^um.  But  1  do  conceive,  and  was  then  of  opiiuoOt  tbft 
the  return  is  not  good,  becaufe  only  by  im]4icatton.  As 
the  cafe  of  the  recorder  of  BamftcAk,  Fafch,  18  Car^  2.  A 
R.  The  teturn  was,  Uon  confial  nobis,  that  be  was  ever 
^iedled  \  and  adjudged  infufficient.    Fide  mOea.    Aadihefc 

pbces 
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^tcts  do  Concern  the  publick  government',  and  we  ought   . 

not  to  ftvour  falfe  returns ;  and  if  we  fufpeS  a  return  to  be 

Mfe,  this  court  can  make  a  corporation  *  fwefir  the  return ;  *  P.   366* 

but  by  reafon  the  court  was  divided  no  writ  went. 

Conftance  Harvey  fFidotv  of  Henry  Harvey,  Dc- 
.    man4ant|    verjus   Francis  Harvey.     I/t    Dower. 
In  C.  B. 

THE  tenant  pleads.  That 'after  marriage  the  hu (band  Error. 
had  fettled  other  lands  upon  the  demandant  for  her  ^^°-  '^'* 
life,  for  her  jointure,  and  that  (he  after  his  death  agreed*     ^^*^'' 
thereto,  and  entered  accordingly.     The  demandant  replies. 
That  It  was  a  voluntary  fettlement  of  her  huftand,  and 
tCAverfes,  that  it  was  not  for  her  jointure,  and  ifTue  there- 
upon; and  at  the  NiJiPrius  the  tenant  made  default,  and  a 
petty  Cape  awarded  and  returned,  and  judgment,  that  the 
derotmlant  have  feifin;  and  the  demandant  fuggells,  that 
her  hufband  died  feifed,  and  prays  a  writ  to  enquire  of  the 
dbonages,  returnable   Crajfiti.  Pw,     The   (heriff  returned, 
that  he  hath  delivered  feiiin  of  the  lands  particularly;  and 
alfo  an  ioquifition,  which  finds  that  the  lands  are  worth 
114/.  lis. per  arnmm^  and  that  her  huiband  had  been  dead 
ill  yearf  and  three  quarters,  and  that  (he  had  fudained  da- 
OMes  9ecMjkme  detentionis  dotis  ultra  valorem  praff  £!f  ultra 
mjas  y  €ufiaf  fua  \g^l  y  pro  mif.  If  cufiag.  20/.     And 
npon  this  Conftance ^  gratis  relcafes  the  195/.  and  demands 
jodgnaent  only  for  the  20/.     And  judgment  is  given.  That 
the  demmiidant  recover  tarn  valorem  tertia  partis  prad.  from 
tile  death  of  her  hutband,  which  comes  to  257/.  and  the 
2Q/.  xnd  11/.  de  incrementOf  in  all  269/.  and  the  tenant  brings 
s  writ  of  error,-  and  ailigns  feveral  things  for  error,  which 
*re  nmle  good  upon  diminution  allcdged,  and  there  being  a 
Vanaoce  between  the  inquifition  and  the  writ  of  feifin,  the 
^nt  of  feifin  and  execution  was  erroneous,  and  thereupon  a 
.   ^ril  of  enquiry,  and  the  value  of  tlie  land  found  ;  and  now 
^Hedged,  that  here  ought  to  be  no  wiit  of  enquiry,  becaufe 
^he  damages  were  releafed  by  the  demandant.     But  upon 
^^n(ideration  had  of  the  record,  the  whole  court  refolved, 
^'^^t  the  releafe  was  only  of  the  damages  fuflained  oceajkne 
^^entiotus  dotis,  and  not  of  the  mefne  profits  of  the  land, 
*^«'   they  are  two  diftinS  things,  as  appears  by  the  prece- 
^^nts.  Co,  Ut.  32  A.  Belfield  verfus  Rous.     The  writ  is  to 
^*K}uire  not  only  of  the  value  of  the  lands,  but  alfoof  the 
images  rsaione  detention! s  dotis,  and  judgment  accordingly- 

Z  So 
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*  P.  ^6/.  So  w  Rafl.  Entr.  237.  Tit.  Dower  en  *  Judgmtnt  13.  lud  fo 
are  all  the  jud^nnents ;  and  a  Fi.  fa.  Ue>  for  the  dairij^esj^ 
F.^rnml^  bene  pldcihmdt  223.     And  judgment  was  aflirmcd^ 

Sir  Miles  StapIctonV  Cafe. 

0 

C<rjrf.  C^IR  Mites  St&pJeton  having  been  arraigned  at  the  king'f 

O  bench  bar  this  lad  term  for  high  treafon,  and  a  day  ap- 
pointed next  term  for  his  trial ;  the  prorecutor,  one  BMron^ 
i'uggefted  to  the  lords  of  the  privy  council,  that  his  wife» 
who  he  faid  was  a  material  witnefs,  was  in  expedation  <2f 
being  brought  to  bed  every  day^  and  fo  (he  couM  not  be  at 
the  trial,  and  therefore  defired  the  prifoner  might  hjs  tried: 
in  the  country;  and  thereupon  the  lords  of  the  council  or« 
dcred)  that  the  judges  of  the  king's  bench  fhouJd  be  attend- 
ed, and  to  confider  whether  the  indidmem  maybeieot 
down  into  Torkjbin  to  be. tried  there  next  aifizea  by  Jffr^ 
FrirtSf  and  whether  a  Tales  is  grancable  in.  cafe  of  lugh. 
treafon;  whereupon  Mr.  Attorney  general  atrendedat^ 
brother  y^iir/s  chanfiber,  where  my  brother  jDoAfff  toil 
difcourfed  together  concerning  this  matter,  my  brd  cfckf 
judice  being  out  of  town,  and  we  did  refolve,  i.  That  ul 
indidment  of  high  treafon  may  be  tried  by  NifiPnas,  ke 
fo  is  Cd.  4  //r/7.  73.  aik)  the  ftatute  of  14  H.  6.  cap^  u  gi^tt 
power  to  the  judges  of  Nifi  Prius  to  give  judgriKnc»  uA> 
award  execution  in  cafes  of  felony  and  treafon,  whidictf^ 
not  be  but  where  Aich  offences  are  tried  by  Nifi  Frimt  far 
juatenui  ji|dges  of  N/J$  Prius  they  caonot  gire.  judgmctlii- 
cafes  not  legally  coming  before  them.     As  for  felony  uA 
murder,  tndiSments  removed  into  the  king's  bench  oai^ 
cerning  thefe  offences,  may  be  fent  down  to  be  detcroMN': 
by  virtue  of  6  H.  8.  cap.  6.  but  that  (latute  extends  ool  ^^  \ 
treafon.     2.  We  refolved.  That  a  Tales  de  circumfimA^ 
may  be  awarded  in  cafe  of  treafon,  by  the  fbUuteof  t^tvk 
5  Ph,  and  Mar,  cap.  7.  where  the  king  is  party.    Ami  fe 
we  left  it  to  Mr.  Attorney  to  do  as  he  ihall  fee  caofey  with  ^ 
the  prifoner. 

^  P.   368,  ♦  William  Mufchamp  and  others,  Plaintifis,  vtr^ 

Henry  Aflon,  Defendant.     Lrr.or^  Ireland. 

Dutiu.  'TT^HE  plairtifF  below  declares  that  he  was  poflcflU  *>* 

X     two  himdrtd  twcnty-fix  hundred  and  an  half  ofltf^^ 

(kin^» 
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:iid  inleiKled  to  mofport  them  from  the  port  of  the 
DuiSm  to'Emgimd,  and  for  the  exportation  of  the 
jnl  kad  paidlMda^  and  fWUndage^  according  to  an 
irliament  made  ar  Dublin  4  March  14  Car,  2.  ivz. 
f  hundred  lod.  The  deiSendant  t;i  (5  arm//  did  af* 
plaintiflFy  and  hindered  him  from  exporting  the  faid 
he  had  paid  84/.  8/.  lid,  over  and  above  the  faid 
10^.  per  cent,  addmmmm  200/.  The  defendants 
DC  guilty  to  allp  bat  the  hinderance  of  the  exporta- 
paymcnt  of  the  84/.  8/.  i  id,  and  as  to  that  they  fay, 
tbe  faxtvi  aft  it  \%  enaded,  fk4t  every  tme  exporting 
dmarf  ftt  kingdm  ef  Ireland  Jhall  pay  to  the  king 
Ogpefttiieti  thereof 9  fir  every  Jione  containing  1 81b. 
lliat  8  Upril  1676.  the  king  by  indenture  granted 
to  tbe  defendant 9  ^flU^n^.  from  Ckriftmat  1675. 
^mu  1682.  That  there  was  upon  the  faid  (kins 
lie>  and  7- eighths  of  a  (lone  of  wool  of  fix  months- 
andthat  84/.  8/.  It^.  was  due  for  thefanie;  and* 
vynnent  a  fetzure  prwt.  The  plainiiflp  demurred, 
ion  was  originally  brought  in  the  Common  Pleas  in 
and  jttdgnient  there  given  for  the  piaintifF;  and 
rrit  of  error  in  5.  R,  in  Ireland,  th&t  judgment  af« 
aad  now  the  defendants  have  brought  this  writ ; 
I  debate,  whether  the  duiy  (hould  be  paid  both  for 
and  the  wool  feparately  and  di(lin£tly«  We  all  re* 
rhat  there  (hall  be  bur  oniy  one  duty  piiid,  viz  for 
I  fur  it  cannot  be  prefumcd,  that  men  will  kill  the 
friy  to  deprive  the  king  of  his  cuftonis ;  and  by  the 
irikifient,  /.  s,    3: 

ina  tawed  with  the  wool  on,  an  hundred  x  10  o 
ft  or  UflcIreA>  without  the  wool^  an  hun- 

100 
ifli  with  the' wool,  the  hundred  i     00 

ifif  drefl  or  undreft,  the  hundred  o  16    8 

!i  it  appears  that  lamb-(kins  are  to  contain  the  wool 
\  and  it  is  not  ufual  in  many  places  to  (bear  lambs^ 
ftM  judgment  wa5  afiirmed.    F^ftot  Ckt". 


%  a  .         rtm\ 
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Witaeft.  ^T^HE  firft  day  of  this  Xtr m  Elrxabetk  Celier,  the  wtfr 

X     of  Peter  CeVter^  was  tritd  at  the  bar  upon  an  indid- 
ment)  \oxThatJbe^  with  others  unknown^  l   November  31 
Car.  2.  did  compafs  and  intend  the  death  of  the  KINGp  t9 
change  the  government,  and  extirpate  the  Proteftant  religion^ 
and  to  that  purpofe  did  meet  and  advife  together,  and  did  comtri^ 
butgy  pay  and  dijburfe  great  fums  of  money ;  and  fir  hitter 
concealing  of  the  treafins  aforefaid^  did  difhurfe  greeU  fvnu  of 
wmey  to  divers  perfins  to  lay  and  charge  the  treafont  upon  other 
perfors.     Upon  not  guilty  pleaded,  (he  was  found  |iot  guilty. 
There  was  one  perfon  who  came  againft  her  as  a  wilneist. 
>vho  was  the  then  profecutor,  Thomas  Damgerfield,  agaioff 
whofe  evidence  the  prifoner  excepted^  for  that  he  had  been 
feveral  times  conviSed  of  cheating,  and  had  been  fet  upon 
tlic  pillory,  and  had  been  whipped,  and  was  of  very  little 
credit,  and  then  would  have  produced  a  pardon  of  thefe 
offences ;  but  (he  produced  a  copy  of  a  convidioi)  of  a  Gn 
lony,  ibr  which  he  was  burnt   in  the  hand,  which  was  out 
of  that. pardon;  and  alfo  an  outlawry  for  another  felony^ 
which  was  likewife  out  of  that  pardon  ;  and  fohis  teftifiioa.f 
was  fct  aGde.     And  it  was  debated.  That  admit  a  wiinefi^ 
he  convided  of  felony,  and  afterwards  pardoned,  whether 
he  ihall  thereby  be  reftoicd  to  be  a  good  witnefs  ?  and  tm^ 
lord  chi'^f  juftice  Scrogs  and  myfelf  were  of  opinion,  Tk^kl 
he  could  not,  becaufe  the  pardon  dolh  take  away  the 
nifhment  due  to  the  offence,  but  cannot  reftore  the  perfSe 
to  his  reputation  ;  and  of  that  opinion  was  juftite  Niei^Jt. 
in  Cuddington  and  lVilkins^%  cafe,  Moor  872.  pL  1213-    ^\Mi 
my  brother  Jones  and  Dolben  contra  ;  and  fo  afterwards  did 
1  conceive  ;  for  in  the  cafe  of  Cuddington  and  tViliinSf    tl 
'tis   reported  in  Hobart,  'tis  faid.  That   the  pardon  cakci 
»way  not  only  paenam,  but  reatum.     Another  queflioo  wn 
darted,  v/z.  Whether  a  man  convi3ed  and  burned  !d  thfi 
hand  be  fligmatique  as  to  his  teftimony  ?  And  Jones  heU 

♦  P,    370.  ^^^^  ^^  ^**  "^^  becaufe  the  burning  of  the  hand  •  tJ  w> 
part  of  his  judgment,  and  is  by  4  H.  7.  cap.  13.  onl*  '»> 

not.7 
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notify  to  tlie  judge  that  he  hath  had  his  clergy  before,  5 
O.  50.  a.  Biggins^%  cafe.  But  I  have  examined  that  cafe, 
and  do  find  that  no  judgment  was  given  therein,  but  com- 
pounded, as  'tis. reported  both  by  3  Cro,  682.  and  by  Moor 
571.  pL  782.  And  Cro,  fays,  there  were  two  judges 
agatnft  two;  and  Moor  fays,  'twas  agreed,  the  king  could 
not  pardon  the  burning  of  the  hand  in  an  appeal.  And  in 
truth  k  feenu  to  me  to  be  part  of  the  judgment ;  for  the 
entry  is,  Ideo  comftdirstum  tfi^  quod  U  offender  cauterizetur  in 
nuum  fuaheva,  Rafl.  Entr,  i .  b,  and  5$.  a.  But  iipon  the 
whole  matter  it  appears  by  Hejlorfi  cafe,  cited  in  Foxky^s 
cafe^  5  Co.  110.  a.  That  the  burning  in  the  hand  is  (by 
virtue  of  18  EUz.  cap,  6.  whicli  fays  he  (hall  be  forthwith 
enlarged)  in  nature  of  a  pardon,  and  the  prifoner  is  thereby 
cleared  firom  the  offence,  and  confequently  he  is  a  good 
witnefsy  and  not  ftigmatique.  Hob.  292.  Searl  vcrfus 
WillUuiu* 

Thomas  Hunt  verfus  William  Danvcrs.    AffumpfiL 

Error  in  C.  B, 

■ 

THE  plaintiff  in  C  S.  declares.  That  there  was  a  dif- Aflampfit. 
couife  between  him  and  the  defendant  concerning  1 
portion  of  tithes  in  the  pariih  of  Banbury ^  and  of  the  rec- 
tory of  Banbury f  and  concerning  divers  controverfies  con- 
cerning the  fame,  and  concerning  a  verdi3  for  18/.  againft 
one  Htmry  Tajker  for  the  tithe  o\  Berrymore-Mead  obtained 
'  by  the  plaintiff;  and  thereupon  the  defendant,  in  confidera- 
tton  that  the  plaintiff  at  the  requeft  of  the  defendant  would 
acquit  the  faid  Henry  Tajker  from  the  faid  18/.  ^  acquietaret 
omnes  aMot  occupatores  of  the  lands  called  Crenchy  Bcrrymore- 
Mioi^  Burdens  y  Gabereffet^  Little  Fullarke,  Great  Fullarke, 
Caftlemeadf  He.  from  all   arrears  of  tithes  then  unpaid  to 
the  plaintiff,  and  permit  the  defendant  then  to  receive  of 
the  ttien  occupiers  of  the  aforefaid  lands,  the  tithe  of  hay 
growing  upon  the  faid  lands,  which  then  had  not  been  re- 
ceived by  the  plaintiff,  did  promife^ 

I.  To  allow  the  tithe  of  hay  of  the  faid  clofes  to  be  the 
right  of  the  plaintiff,  and  clearly  to  belong  to  the  faid  por- 
tion of  tithes. 

•  2.  That  the  plaintiff  from  thence-forward  (hould  qui-  •  P.  37 '• 
^(ly  receive  all  tithes  of  the  faid  clofes  without  any  intei> 
Option  or  moleftation. 

3*  That  be  would  feal  a  writing  purporting  a-  difcl:^imer 
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of  the  defendaDi  anc  his  truftees  of  the  tithes  of  the  bid 
clores. 

The  plaintiff  in  hSL  fays.  That  he  hath  done  all  on  his 
part,  and  afligns  for  bieath,  that  the  defendant  did  not  per- 
ipit  the  plaintiff  to  receive  the  tithes  of  the  faid  clofts 
without  interruption  and  moleftation  ^  but  Term  RlicL  26 
Car.  2.  did  profecute  twafuits  in  the  Exchequer  chambei^ 
ad  damnum  300/.  Upon  Non  AJfumpJit  pleaded,  aod  verdift 
find  judgment  for  the  plaintlfT,  the  defendant  brings  a  writ 
of  ei  ror,  aod  ailigns  'the  general  error.  The  fole  queftion 
propofed  by  Holt  of  counfcl  with  Him/,  the  plaintiff  in  the 
wiir  of  error,  was.  Whether  a  fuit  10  equitj  bea  breaclrof 
the  agreement,  fuch  as  the  commoji  law  can  take  notice 
of  ?  and  relied  upon  3  Leon,  72. 

And  I  have  confidered  that  book,  and  others,  and  do  con^ 
ceive  fuch  luit  is  a  difturbance  ;  for,   i.  Ex  vi  tirmini^  when 
a  man  is  in  poflfeition,  to  \>tfubpGnaed  to  appear  in  chanctrj 
-    is  a  difturbance.     And  thif   fuit  arifcs  by  reafbn  of  tlieA 
tithes,  I   Jind,    137.  ph    188.  Burr  verfu>  Higgr,     Debt 
upon  an  obligation,  conditioned  to  permit  the  plaintiff  qui* 
etly  to  take,  reap  and  carry  away  corn,     'i  he  deiendaot 
pleads  quod  permiftt.     The  plaintiff  replies  that  he  came  and 
foibld  him  to  reap  ;  and  adjudged  a  bre;ach  of  the  coodirioOf 
Mich,  47  £.  3.  22.  a,  pi  51.  In  an  afTiie  between  tu^o  te- 
nants in  common,  a  forbidding  by  word  of  tnouth  to  the 
tenant  to  j^ay  his  rent  was  adjudged  a  diffeiiin. 

True  it  is,  that  Selhy  and  Chute'*s  cafe  is,  That  a  fuit  io 
chancery  is  no  diflurbaoce,  as  'tis  lepo'ted  by  Afoor  Sjji. 
//.  1179.  1  RoU,  Mr.  430.jp/.  15.  I  BrownL  23.  But  by 
ihe  record  itfelf.  WincA  Intr.  116.  it  appears  that  judf- 
rpenr  was  given  for  the  plaintiff,  and  Winch  was  one  of  the 
judges  that  gave  the  judgment ;  for  this  was  1 1  yac.  and 
he  was  made  judge  9  Jac.  and  fo  he  (hould  know  bett^ 
than  any  of  thofp  who  report  the' cafe,  none  of  which  t{ies 
^Herded  the  court  of  C  B.  but  Brownlow\  and  this  jixi|s- 
nient  is  entered  not  in  his,  but  in  JVaIkr*s  office. 

As  to  the  cafe  cited  at  the  bar,  3  Leon.  71.  The  fuit 
was  there  againfl  theleflbr  by  a  Granger;  and  To  chelefice 
could  pot  be  dillurbed  thereby.  And  1  take  fuch  a  fuit  not 
to  be  a  breach  of  covenant  agaioft  incunobrances.  becaulle  a 
^  P*  3^2.  f  decree  is  no  incumbrance  upon  the  land,  but  'tis  a  mokf- 
tation  to  the  perfon.  And  the  law  doth,  take  notice  of  fuiis 
in  chancery ;  for  a  forbearance  to/ue  in  charrcery  is  a  good 
confidcration  to  ground  an  JJfumpfii,  ^  Cro,  768.  Dowi^ 
verfus  Olarid,  by  the  courts  of  C.  B.  and  B.  R.  anf  to  is 
3  Cro.  847.  C5i///?0nverfus  Carr.  .  And  of  this opioifib irere 
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the  ether  three  judges ;  but  my  brother  PoWen  found  a 
flaw  in  the  afEgnitieot  of  the  breach  of  th^  promife ;  and  fo 
it  v^us  adjourned. 

VifcouAt  Chit  verfus  Linch.     Error.    Ireland, 

N  ejedoient  for  lands  in  the  county  of  CJan^  of  iheTxi^ 
demife  of  Peter  Crmijborough  for  ten .  years.     Upon 
uilty  pleaded,  iflue  was  joined,  and  then  there  is  an 
entry  upon  the  roll  thus: 

£t  fiiper  hoc  pro  indifierenti  triatione  exit'  praed'  inter 
partes  prjcd'  fuperius  jund'  habend'  esedem  partes  ex  eorum 
onaDinEii  confenfu  &  aflenfo,  &  ex  aflfenfu  &  confenfu  eorum 
Coofilii  &  Attbrn'  in  Cur'  Donxini  Regis  coram  ipfo  Kege 
flic  Icilicet  tpad  the  Kite's  Court  prsdift'  petunt  Breve 
DkMnini  Regis  Vic'  Com'  Corke  dirigend'  de  Venire  fa- 
cicii4f  coram  dido  Domino  Pege  hie  5rc.  duodecimo  &c. 
de  .Corpore  Com'  fui  ad  triand'  exit'  praed'.  Et  quia  vide- 
tor  Cur'  hie  quod  petitio  ill'  eft  rationi  confona,  Ideo  prse* 
oepl'  eft  Vic'  Com'  Corke  prsed'  quod  Ventre  fac'  coram 
Domioo  Rege  hie  fcilicet  apud  the  King's  Court  die  Martis 
pcoximo  poft  Odab'  Pur'  Beats  Maris  Virginis  duodecimo 
Are*  de  Corpore  Com'  fui  per  quos  Arc.  qui  nee,  &c. 

Theo  there  is  a  Nift  priue  granted  to  the  fa  id  county,  of 
Qri/f  and  the  caufe  th^re  tried,  and  a  bill  of  exceptions 
pur  in,  and  upon  debate  .in  £.  R,  in  Irehmdj  judgment  was 
gfvea  for  Zrf nrA ;  and  now  the  iordvifcount  CAirr  brings  a 
issrit  of  error^  and  afligns  the  general  error ;  and  the  queftion 
pMT  debated  was.  Whether  confent  can  make  this  trial, 
had  in  a  foreign  county,  good,  contrary  to  Crow  and  Ed* 
WMTtcafe,  Hob,  5. 

And  we  all  refolved  that  the  trial  was  well  had ;  for  the 
ttiSfxnPMfch.  4J.  £.  3.  6.  b.pl,  2.  is  as  ftrong  a  cafe,  where 
rillenage  was  tried  where  the  lands  lay,  and  not  wheie  the 
•Aioo  was  brought,  as  it  ought  to  be  by  law,  but  confent 
made  it  good,  Vide  Dormer's  cafe,  5  Co,  where  confent  Oiall 
Okafte  good  what  otherwife  would  not  be  fo.  And  Crom 
^Hd^  Edwards^ s  cafe,  the  confent  was  entered  on  record,  ♦  p^  ctj^i. 
If  *tif  in  this  cafe.  And  fo  judgment  u^s  affirmed,  in 
(he  Jioint  refolved  2  Roll.  Rep,  166.  Miicduncoh  vcrfns 
iiemrdf   Palmer  100.     2  Roll.  Rep.  363.     l.kyd  verfus 
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Topham  verfus  Pannd. 

Coaditioa,  yxEBT  for  zoL  upon  condition  that  Amu  M^n aSaf 
XJ  Fawnff  (hall  pty  T Lgs.  4x/.  fuch  t  d«y  to  the  plain- 
lift,  or  perfonally  appear  23  Jan.  inftant,  in  the  houfc  of 
iVilUam  BarnJUyy  cfq.  precilely  at  ten  o'clock  id  the  room- 
'  ing.  The  de^ndant  pleads,  that  ihe  faid  Arme  Mafin  upoa 
the  fatd  23^  day  of  January,  and  diverfe  days  m  well  before 
as  after,  ex  vijitaticne  Dei  agrotafuit^  i^  fub  quodam  morh  ex 
vtjitatione  prad*  tant^  laboravit,  quod  eadem  Anna  MaBier  inhahi" 
lis  ad  comparend^  Jiiper  eundem  vicejimum  iertiam  diem  Januarii 
in  prad*  domo  prafat^  fViilielmi  Bamejlej  dtoemt,  feiUcet 
apudy  ifc.     Et  hocy  fcfr.     1  he  plaintiifFdeniurs. 

And  firil,  the  court  feemed  to  agree  that  the  plea  as  to 
the  ficknefs  was  good,  notwithftanding  Co.  lit.  259*  h.  i 
Anderf,  32  pi.  79.  and  Bro.  Saver  default  45  and  48  Abridge 
ment  de  AJpfe  55.  a,  and  which  is  allowed  an  excufe  10  out- 
lawry for  klony,  Fitz.  Challenge  153.  Fctf-  'tis  not  barely 
llie  was  fick,  &c.  but  ex  vifitatione  Dei  iegrotafoii,  H  toiS" 
titer  inhabilis  ad  domparend,  ^c. 

But  7.dly.  They  refolvtrd,  that  though  the  condition  be 
in  ihe  di  jun£tive,  ami  one  part  is  impofTible,  yet  fhat  the 
other  ought  to  be  performed,  as  the  cafe  is,  because  to  be 
done  by  a  Granger  \  ard  my  brother  Dolben  urged,  that  the 
rcafon  given  by  the  lord  Coke^  was  not  needful  in  that  cafe; 
«nd  by  that  reafon  there  given,  if  I  fell  my  land,  and  defire 
the  purchafer  to  pay  the  money  down,  and  I  will  either 
tnake  him  an  afTurance,  or  pay  the  money ;  if 'I  die,  the 
money  would  be  loft.  And  judgment  was  given  for  the 
plaintiff;  for  this  reafon  chiefly,  that  the  appearance  was 
(o  be  by  a  firanger,  and  not  by  the  obligor  himfelf. 

♦  P.  37-ff  *  Dominus  Rex  vcr/us  Honora  Munfon   &   alios. 

Error.     JJ/ifes  at  Hereford, 

Oith.  rr^  H  E  defendants  were  indiQed  for  refufmg  the  oath  of 

X  ol^edience  injointd  by  3  Jac.  cap,  4.  and  the  indid- 
meiit  was,  that  at  the  alTifes  and  general  gaol-delivery  held 
before  Sir  Robert  Atkins^  i^c,  and  Zachary  Babington,  gent. 
eidt^m  Roberio  Atkins  and  Timotheo  Littleton,  i^c.  hoc  vict  ^ 
f:cidt,perfacramentumfuumy  i^c.  prafentat.  exijlitmodofefuem 
VIZ.  Jur.  pro  Domino  Rege  prafentatU  quod,  at  the  geneial 
quarter  reflicns  for  the  county  of  Hereford,  \/^  J^ki^ 
30.  the  juftices  of  peace  did  tender  the  faid  oath  to  the  de- 
fendants. 
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fendants,  and  they  refufed,  and  that  afterwards  ad  AJpfas  tent 
fm Com.  Hereford pTiBd.  31  Marti i  '^i  Car.  a.  Coram  Roberto 
Atkins  MUite  Bahei  un,  fujiic.  di&t  Domini  Regis  de  Banco 
a  Zacharia  Babington  Gen.  eidem  Roberto  Atkins  IS  Timotheo 
Littleton  MiL  tm.  Baron,  Scaccarii  difli  Domini  Regis  ad  Ajpfas 
imCom.  Hereford pretd.  capiendo  ajfign.  per  formam  Statut.  the 
faid  juftices  Atkins  and  Zachary  Babington  again  tendered  the 
laid  oath,  and  they  refgfed  to  take  the  lame ;  and  upon  not 
gaj^y  pleaded,  the  defendants  afterwards,  reli^a  verifica- 
iionet  confefs  the  indidment ;  and  judgment  is  given,  that 
ihe  defendants  ponantur  li  quilibet  eorum  ponatur  extra  protect 
Hon.  diSii  Domini  Regis  ^  Cff  quod  forisfacianS  iS  quilibet  eorum 
Jorisfaciat  di^o  Domino  Regi  omnia  bona  H  cat  alia  terras  Of  te^ 
nementa  fua,  and   that   they  committantur  iS  quilibet  eorum 
eommittatur  Gaolee  di^i  Domini  Regis  in  Com.  Hereford  pretd. 
Undem  remanfisr.  duran*  benepJacito  di^i  Domini  RegiSf  lie. 
Upon  the  writ  of  error,  the  error  afligned  was,  that  the  fe- 
'  cond  tender  of  the  oath  was  by  the  juftices  of  aflife  only. 
Whereas  the  ftatute  of  3  Jac.  fays,  it  muft  be  by/the  juf- 
ficet  of  aflife  and  gaol-delivery,  and  this  error  fcemed  not 
to  be  allowed  by  my  brother  Dolben,  but  by  the  other  two 
it  was  {lot  fpoke  to.     But  1  conceive  'tis  error,  and  that  the 
'  jiifticet  of  aflife  cannot,  by  virtue  of  that  commiflion  barely, 
lender  the  faid  oath  ;  for  the  flatute  fays,  that  in  cafe  they 
ihall  reftife  to  take  the  faid  oath  tendered  them  by  the  juf* 
ticesof  peace,  then  the  faid  }uftices  (hall  and  may  commit 
the  fame  perfonstothe  common  gaol,  thereto  remain  with- 
out bail  *  or  mainprife,  until  the  next  aflifes,  where  the  •  P.  57^. 
-faid  oath  (hall  be  again   in   the  faid  open   afliftrs   required 
of  them  by  the  faid  juftices  of  aflife  and  gaol-delivery  in  their 
open  aflifes,  every  perfon  fo  refuiing  Ihall  incur  the  danger 
and.'penalty  of  Praemunire ;  by  which  it  appears,  that  they 
being  committed  to  gaol  by  judgment  of  the  juftices  of  peace, 
nmfe  can  deliver  them  but  they  who  have  power  to  deliver 
the  gaol.     And  though  the  ftatute  </fF/m5i//,  2T  E.  I.  gives 
juftices  of  aflife  power  to  deliver  the  gaol,  that  is  intended 
only  of  felons,  as  appears  by  Stamf.  Pla.  Cor.  5  7  and  58.  But 
the  judgment  was  reverfed  for  another  errgr  incurable,  for 
mifreciting  the  oath  contained  in  the  a£b ;  for  whereas  the 
oath  in  the  a3  is,  and  him  and  them  will  defend  to  the  utter* 
mofi  of  my  power  againfi  all  confpiracy  and  attempts  whatfoever^ 
the  tndi&nent  is,  againji  all  con/piracies  and  contempts  vjhat^ 
foever. 
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Dominus  Rex  ver/us  Pemlingtoru    Error.    Cb^fiif 

Error.  HP  H  E  indi6hnettt  wtt  for  <nterisg  iote  the  clofe  of  one 

X  Crewy  and  he  was  found  gailty^  and  judgmeiBt,  and 
fined  iid.  and  the  error  affigned  it,  becailfe  the  firft  prooeA 
is  a  a^as ;  whereas  in  all  indiAments  for  trefpafs  and  under 
felony,  a  venire  fa»iat  is  the  firft  procefi.  And  jiK^^Mat 
was  tor  this  caBfe  reverftd.  4* 

Doddefworth,  &c.  verfys  Andtdbn. 

Baakrmt  HP  ^  ^  ^^*  ^"  "P^°  *  fp€cial  profBife.  The  qseflioft 
1  Daov.  Abr.  JL  between  the  plaintiffs  and  defendant  wasf  wbeiher 
686.  p.  I.  William  Grice  was  a  bankrupt  before  a  conveyance  by  hinn 
%  Joaes  141.  ^^^^  ^^  ^Y^^  defendant  and  Mary  his  wife,  dated  23  SipUm. 
23  Cor.  2.     And  the  jury  find  a  fpecial  verdid. 

That  the  faid  IFilHam  Grice  was  a  fubjea  bora  of  the 
king  of  Englandf  and  lived  at  Dublin  in  Ireland. 

That  bdPore  the  making  of  the  faid  conveyance  he  traded 
as  a  merchant  at  Publinf  and  got  his  living  by  buying  and 
felling. 

That  he  frequently  came  into  England  and  bought  goods 
theret  and  fold  them  in  Ireland,  and  became  indebted  to  di- 
^  vers  perfobs  b  divers  fums  of  money  as  yet  unpaid,  exceed- 

ing 100  /. 
*  F«   ^76.      *  That  he  once  did  fell  in  £ff|riW/ a  parcel  of  neats  toogoev 
«nd  at  another  time  in  Ireland  did  fell  a  parcel  of  talbw  to 
be  delivered  at  Chejler  in  England,  which  was  dene  ac« 
cordingly. 

That  he  left  his  hou(e  and  trade  in  Dublin,  aad  tbeie  ab- 
(bonded  from  his  creditors. 

That  he  afterwards  fojourned  with  a  friend  in  EngJa^ 
and  gave  order  to  be  denied,  and  abfcooded  from  bis  credi- 
tors in  England  before  the  making  of  the  faid  conveyance.  < 
That  the  faid  conveyance  was  made  bona  fidi^  aod  for 
voluable  confideration,  23  OBA.  23  Car.  2.  but  dated  23 
Sept.  25  Car*  2. 

And  upon  this  verdid  we  refolved,  that  Grice  was  % 
bankrupt  before  the  conveyance ;  for  though  he  is  fbutld  to 
buy  and  fell  but  once  in  England,  it  is  not  neceflary  that  lie 
do  fo,  for  many  merchants  do  only  buy  beyond  Tea  and  fed 
here^  and  others  do  only  buy  here  and  fell  beyond  fea;  far 
'tis  trading  that  makes  a  perfon  capable  of  being  a  banknfpr, 

ml 


^.^ 


Term.  Trin.  32  Car.  2.  i68o.  B.  R, 

and  'tis  plaio  that  OvWdid  trade  in  England.     And  judgment 
was  given  accordingly. 

Mewwranium^  June  ii»    1680.    Mn  Natfumiel  Redding 
having  been  convided  (before  juftices  of  oyer  and  terminer 
by  virtue  of  a  fpccial  commifiion  for  that  purpofe  granted) 
for  endeavouring  to  perfuade  Bedhw^  who  was  a  witncft 
agjunft  the  noblemen  iflaprifoned  in  the  tower  of  J^oud^f  tp 
forbear  bia  profecution  of  them  ;  and  he  th^  f«id  Mr.  Red- 
ding havii^  bad  judgment  executed  upon  him  by  being  fet  in 
the  piHory,  and  fined  1000/.  and  iroprironcd  for  the  fjime, 
but  bis  fine  fince  pardoned  by  the  king,  came  this  day  into 
court,  and  demanded  that  an  information  which  he  there 
brought  in  his  hand  might  be  received  by  Mr.  Jfirey  againS      ' 
the  ceqimiflsoners  who  condemned  him,  of  which  my  bro- 
ther yanei  and  brother  Delben  were  two,  and  that  the  infor*'* 
matiop  may  be  filed.    But  the  court  did  declare  that  he  was 
in  a  wrong  way  to  exhibit  any  information  in  this  manner, 
aiid  did  caufe  his  words^  whereby  he  did  accufe  the   two 
judges  of  oppreflion,  to  be  recorded  ;  and  for  thofe  words, 
and  for  that  he  was  infamous  by  having  been  on  the  pillory, 
tbe  gentlemen  at  the  bar  did  pray  that  his  gowii  might  be 
pulled  over  his  ears  (he  having  been  formerly  a  praQifer  at 
tbe  bar)  which  was  ordered  and  executed  in  pourtr  and  he 
was  alfo  condemned  in  court  to  pay  the  king  500/.  and  to 
|i^  in  prifon  till  he  paid  it.     He  feemed  io  complain  much 
for  not  being  allowed  a  writ  of  error  to  reverfc*  his  judg-  «   p^  ^^^^ 
inent  before  the  commiflioDers ;  and  afterwards  the  laft  day         *  ^//* 
of  this  term  he  petitioned  to  be  fpared  his  fine,  and  there-  fs)  In  this 
fore  the  court  did  remit  his  fine  and  imprifonment,  and  only  ^^tv  cafc^was 
took  a  recognizance  of  him  for  his  good  behaviour ;  for  that  cited,  who  wu 
diirjog  the  terra  fuch  power  remains  in  the  judges.    Co.  Ut  5"^^  *i°*'- 

1^-^         •    1.  ^  afterwards 

afio.  a.  (a)  in  ,1.,.  fame 

term  reduced 
tosoo/.   And  though  it  be  laid,   i  Cr.  151.  io  Sir  Jamei  Winjrficld's  cafe,  that  fines  anTcf- 
jfeilh  ooart  by  judgment  upon  an  information  cannot  be  afterwards  9ttallfitd  or  mitigated^ 
it  it  meant  in  another  term,  and  not  in  the  iamc  term. 

Dominus  Rex  verfus  Ocullcan.     Middle/ex. 

AN  indiSment,  that  the  defendant  born  within  the  Pricft. 
king's  dominions,  being  a  pricft,  and  ordained  by 
aoihoiity  from  the  fee  of  Rome^  18  Febr.  31  Car,  2.  infra 
hoe  Regnum  Anglia^  fciiicet  at  the  parilh  or  ^  .  Mgrgarei*% 
Wefiminfierj  proditorie  li  ut  falfus  proditor  di^i  Domini  Re- 
gie mmcfuit  fcf  remanfit  contra  form:^mJlatu$.  in  hujujmodi  cafu 
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fdtt.  y  provif.   Et  coMra  pacem,  f^c.  upon  not  guilty,  the 
|tiry  find  a  fpecial  verdid. 

^    That  the  faid  defendant  was  born  in  Ireland^     within  the 
king's  dominions. 

That  he  hfaeerdof  faSfus  £5?  ordinat.per  authoritat.  derived 
from  the  ktoi  Rome  before  28  Fehr.  31  Car.  2. 

That  on  the  faid  28  Febr.  31  Car.  2.  the  defendant  in  a 
certain  (hip  failing  from  Bourdeaux^  in  the  dominion  of  the 
king  of  France^  towards  Corie  in  Ireland  by  temped  coaffus 
fuitf  Anglic^  was  driven,  into  Minehead  in  Smerfetfiir-ef 
and  there  mvncd\'AXc\y  pro  alta proditione prad.  capt.  &  ^Z^^- 
henfus  fitit.  Sed  utrum  fuper  iota  materia  the  defendant  be 
guilty  or  no,  petunt  advifamentum  Cur.  And  I  conceive 
upon  this  verdid,  the  defendant  is  not  guilty,  for  thefe  rea- 
fops.  • 

|..  From  the  preamble  of  the  ad  of  27  Eliz.  cap.  2.  which 
fays,  that  whereas  divets  perfons  called  jefuits^  feminary 
fri^jlsj  and  other  priejlsj  have  of  late  years  come  and  been  fent^ 
and  daily  do  come  and  are  fent  into  England  to  withdraw  the 
'  fubje^s  from  their  obedience y  tie.  Now  this  man  neither  cannc 
rof  was  fent,  properly  fpeaking,  but  coa^us  fuit  into  Mine" 
head. 

2.  The  claufe  which  prohibits  pricfts  to  come  into  or 
remain,  reaches  not   here,  becanfe  it  is  faid  that  he  was, 

•   P.  378.  *  immediately  after  his  being  driven  a-ftiore,  taken,  and  fo 
cannot  be  faid  to  remain. 

3.  There  is  the  aft  of- God  in  the  cafe,  which  is  fumma 
necejptasy  of  which  all  laws,  both  human  and  divine,  al- 
low. And  in  this  aS  it  is  faid  in  the  claufe,  which  injoins 
priefts  to  depart,  if  the  wind,  weather  and  paflage  fhall 
ferve  for  the  fame  ;  and  fo  the  claufe  which  preferves  li- 
berty, who  cannot  go  for  infirmity, 

4.  A^us  non  facit  reum\  ni ft  mens  fit  rea. 

As  to  that  claufe  in  the  indidmenr,  that  he  was  going  mfa 
the  hinges  dominions ^  viz.  Ireland. 

Refp.  Nil  efficit  conatus,  nifi  fortiiur  effeBu.  And  frith 
my  opinion  agreed  the  whole  court.  And  judgment  WU 
given  for  the  defendant. 

Dominus  Rex  verfm  Alfop.     Deri.  Error. 

Game.  'T^  H  E  defendant  was   indiQed  at   the  quarter- fcflions, 

3  Kcb.  515.       X    that  he  mn  habens  terras  tenementa  feod.  annuitai.  reddit. 

vel  officia  injurefuo  proprio  vel  in  jure  uxor,  ejus  gd  tA/t 
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fuum  propr.  mc  tMqua  Mlia  perfom  five  aUqua  alia  perfiiue 
ad  ufitm  iffius  Tfuma  vel  uxor,  ejus  vet  ad  ufum  4orum 
olterpti  arnnd  valor.  lOo/.  9  die  Novemh.  31  Car.  2. 
fpud  Baylftin  Saglttavit  in  quodam  tormentor  Anfrlice  vocat. 
I  Handgun,  contra  formam  Statut.  in  hujttfmodi  cafu  edit, 
i  provif  ac  contra  pacem  diHl  D*ni  Regit  nunc  Corm.  W 
Oignitat.  fisai.  The  defendant  pleads  not  guilty,  and  Found 
^ilty;  and  judgment  is  entered  thus:  Ideo  confideratum  ejf 
f)er  Cur.  di^i  D'ni  Regis  nunc  hie  quod  prad.  TThomat  Alfop 
%het  dlBo  D*no  Regl  fecund,  formam  StaSut.  In  hujufmodl  cafu 
'dit.  (J  provlf  decern  llhrar,  pro  fine  fuo  fuper  ipfum  occafione 
irged.  impofit.  Et  quod  prad.  T' homes  Alfop  caplatur  ad  fat  is fa^ 
'lend.  D^no  Regl  de  fine  prad*^  trfr.  'Ihe  defendant  afligns 
!he  general  error.  But  the  errors  infifted  upon  were  thefe. 
1.  Nonhabensterr.  tefers  to  thetime  of  the  indidment,  and 
lot  the  (hooting;  and  fo  he  may  have  100 1,  per  annum 
irben  he  did  (hoot,  and  m^y  have  parted  with  it  at  the  time 
>F  the  indiSmenr,  as  3  Cro.  754.  Stanfble^s  cafe.  An  in- 
liftmcnt  of  forcible  entry  into  lands  exifien,  Uberum  tenement 
Mm  of  the  party,  is  not  good,  for  not  faying  adtunc  exifien. 
u  The  judgment  xsfolvet  forfohat.  3.  Decern  llbrarum  for 
Ucemlibras\  and  for  thefe  reafons  judgment  was  reverfcd. 

•    •  Sir  John  Sparrow  verfus  Draper.     London.       #  p^   2^^ 

DEBT  for  rent.  The  defendant  pleads  in  abatement,  Repleader. 
qviod  prad.  Johannes  Sparrow  In  bllla  pned.  mmlnat. 
fifi  die  exhibltlonls  bWa  prad,  fuit  miles  prout  per  blllam 
reed,  fisperlus  fupponltur  Et  hoc  ^c.  unde  petit  judicium  de  billa 
fc.  The  plaintiff  replies,  that  the  plaintiff  is,  and  at  the 
ime  of  eihibiting  the  bill,  was  a  knight,  and  tenders  iflue 
9  be  tried  per  paSrlam.  The  defendant  demurs,  becaufis 
his  iflue  ought  to  be  tried  by  the  king  at  arms.  But  re- 
Dlted,  that  the  iffue  ought  to  be  tried  per  patrlam ;  for 
^.  Ut.  74.  a.  fays  there  are  but  fii  kinds  of  certificates, 
nd  this  by  the  king  at  arms  is  none  of  them  ;  and  this  iflue 
I  triable  cither  by  certificate  or  per  patrlam.  And  this  very 
[Tue  was  tried  per  patrlam  Mich.  7  H.  16.  15.  ^.  />/.  lOt. 
d  ^tf.  Imp,  The  defendant  pleads,  that  the  plaintiff  apres 
f  dmreine  Continuance  was  knighted ;  and  the  plaintiff  de- 
iesit,  and  iffuc  thereupon,  and  tried  per  patrlam.  And 
udgment  wa«  in  the  principal  cafcj  that  the  defendant  re* 
botileat  oujter. 

Dominas 
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Dominus  Res  verfus  Count  de  Caftlemauu 

^^1,^^.'         ^T^  H  E-earl  of  Caftkmmn  waa  indided  by  rhe  name  of 

X    R^ger  P^miT  efq  ;  etrl  of  Ca/Utnudn  in  the  kingdom 
o\  Ireland,  for  that  be  traiteroufly  imeiiding  to  ktlt  ^bc 
ktngt  to  introduce  tbe  Romi(b  religioo,  and  to  fubvert  the 
,        govemmenr»  lo  June  y>  Car.  2^  it  the  parifli  of  St.  Gike 
in  tie  fields^  together  with  other  falfe  traitors*  did  onite 
and  gather  themfelves  together,  and  did  confiUlt  to  put  the 
-  king  to  death,  to  de^ofe  him  from   his  crown  and  govem- 
.  mentf  and  to  introduce  the  Romifti  religion,  and   to  that 
purpofe  did  promife  great  rewards  ;  and  pay  divert  fums  of 
money  to  divers  perfons  unknown;  and  that  he  did  write 
divers  notes  in  writing  to  incite  divers  other  perfbns  to  com- 
pleat  the   treafons  aforefaid,  contra  pacem  (if  ctmira  fmimea» 
fiatuti.     Upon   not  guilty  pleaded,  the  defendant   bavinff 
beena  prifontr  in  the  tower  for  fonie  tione,  was  the  twenty- 
third  of  June  1680.  tried  at  the  bar.    There  were  only  two 
witnefles  who  oiferod   materially  to  depofe  againft  bim^ 
P*   380.  and  they  *  did  depofe  very  pofitively  againfl  bim  aa  to  his 
attempting  to  .procure  fome  to  kill  the  king,  tbe  witneflea 
were   doSor  77/x//  Oates,    and   one  Thmat  DaagnfeU. 
Upon  the  evidence  of  DangerfieU^  who  had  been   found  - 
guilty  upon  feveral  indidments,  one  of  felony,  for  which  lie 
.    had  his  clergy,  and  was  burnt  in  the  hand  ;  upon  other  in* 
didments  he  had  been  upon  the  pillory  for  cheating  but  had 
obtained  his  pardon  under  the  great  feal  for  alVthe  faid  of- 
fences ;  a  queftion  did  arife  whether  he  might  be  a  witnefs, 
and  thereupon  the  prifoner  did  deiire  to  have  counfel  af- 
figned  him,  and  it  was  granted  ;  and  Mr.  Darnel^  one  of 
his  counfel,  urged,  that  Dangerfield  ought  not  to  be  a  wit- 
nefs, for  that  he  was  blemiflied,  and  the  pardon  had  not  rer 
flored  him  to  his  teflimony ;  and  cited  2  Brawnhw  47. 
where  it   is  faid  that  the  king  pardoned  a  man  attaint,  for 
giving  a  falfe  verdift,  yet  he  (hall  not  be  at  another  time 
impanelled  upon  any  jury ;    for   though   the  puoilbmeot 
were  pardoned,    yet  the  guilt  remains.     2   Bulfir,  i<4. 
Brown  verfus  Crajbavj,     In   a  prohibition,  the  niggdnon 
was  proved  only  by  two  perfons  attainted  of  felony.     And 
Cole  chief  juftice  cited  HiU.  1 1  i7.  4.  41.  b.  pi  7.    That  if  a  ■ 
man  be  attainted  of  felony  and  pardoned,  he  (hall  not  after* 
wards  be  fworn  upon  a  jury,  becaufe  he  is  not  prMts  0  k^^ 
.'    gaits  homo.     But  the  court  willing  to  be  throughly  fatisfied^ 
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icat  nm  to  the  fiourt  of  cocnmon  pleas  to  know  their  ofU 
nioas  in  thi».poipr.  And  the  judges  there  refolvedy  That. 
the  bprning  of  the  baiid  was  quafi  a  ftatute  pardon^  as  to 
the  felony  ;  end  at  to  that  he  was  a  good  witnefs,  and  the 
pardon  made  him  a  good  witnefa  as  to  the  other  oflFences. 
But  they  faid,  That  had  I>e  not  been  burnt  in  the  hand,  the 
pardon  ipould  not  have  reftored  hsm  to  hit  credit  again,  ^he^ 
cade  in.  his  teAimony  the  people  are  concerned,  and  coafe- 
qucmly  the  pardon  will  not  deprive  them  of  their  intereily 
and  thereupon  we  allowed  him  to  be  a  good  witnefs  ;  and 
with  the  opiniop  of  rhe  judges  of  the  comnoon  pieast  as 
to  thebiming  of  the  hand  agree  ihe  books  of  5  Co.  no* 
a.  HkJMs.  cafe  ;  and  Hob.  292.  and  67.  Cuddington  and 
Wilmi  caie ;  but  Mttvr  872.  fayt,  that  juSice  NUkaU  was 
of  opioioo»  That  if  the  plaintiff  had  been  convided,  the 
judgment  would  have  been  otherwjfe.  And  upon  the 
whole  evidence,  the  defendant  was  found  Not  guilty. 

*  Mitmrandwn^  The  lord  vifcount  Stafford,  upon  a  Hd*  ^  P,  081* 
Apar  Corpus  from  the  tower,  deiired  lo  be  bailed,  being  im«  Bail. 
peached  in  parliament  by  the  houfe  of  commons,  and  by 
leafoo  thereof  had  lain  in  prifon  in  the  tower  almoft  two 
years ;  but  we  did  refolve,  That,  a  perfon  accufed  of  high 
trealen,  and  not  within  the  ad  for  Habias  Cbrpus\  is  not 
dg  jure  to  be  bailed  by  this  court,  and  we  did  not  thinly  fit 
iadiferetion  to  bail  him ;  and  we  alledged  like  wife  the  or* 
ders  of  the  houfe  of  lords,  though  we  did  not  rely  thereon, 
which  are  as  followeth,  viz. 

Die Marth  II  Martii  i6^l. 

.  It  being  moved,  that  this  houfe  would  declare  whethev 
petitions' of  appeal  which  were  prefented  to  this  houfe  ia 
the  laft  parliament  be  ftUl  in  force  to  be  proceeded  on,.  It 
u  order^  by  the  lords  fpiritual  and  temporal. in  parliament 
affcnfaled,  that4t  be,  and  is  hereby  referred  to  the  lords 
committees  for  privileges  to  confider  thereof^  and  report 
their  opinion  thereupon  unto  this  houfe,  and  that  the  faid 
locds  committees  do  meet  on  Tkurfday  next  at  three  of  the 
dock  in  the  afternoon  for  that  purpofe. 

Die  M^curu  12  Mariii  l6^\f 

The  earl  of  Shafijbury  reported,  That  the  committee 
appointed  yefterday  to  confider  in  what  ftate  the  impesch- 
mcots  io  the  laft  parliament  now  fiandf  have  perufed  the 
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jouniftl  of  this  houfe,  and  find  ih>t  the  fifth  day  of  D^m* 
itr  1678-  the  impCiichtncTiti  agiinll  the  five  lords  now  pri-' 
ioaen  in  the  tower  were  hcoiighi  from  Ibe  houfe  of  con>- 
mon^,  which  confiitetl  of  ■  general  charge  of  irearon,  tnd 
ether  high  crimes.  The  houfe  of  commoni  declaring  they 
would  in  convenient  rime  exhibit  the  sniclcsof  their  cha^ 
them.  The  next  day  thij  houfe  afipointed  to  go  upon  (he 
confide  rat  ion  of  ihefe  impeachments,  and  all  the  judges' 
were  appointed  to  be  then  prefent,  but  nothing  wai  done 
thereon. 

The  lords  committees  do  alfo  find  that  an  ifflpMchinent 
of  high  treafon,  and.  other  high  crimes  againft  Thtmar  carl 
of  Deniy  loril  treafurer,  wai  brouehi  from  the  boufe  of 
commons  the  twemy-ihird  day  of  Dtetmher  1678.  and  the 
particular  arri'cln  then  exhibited,  and  the  commora  defired 
Ihit  he  might  be  requeftered  from  his  place  in  parliamentf 
and  committed  to  fafe  coHody. 
*  P.  3S2.  •  That  the  lord  treifurer  defired  copies  of  all  papers  and 
proceedings  concerning  this  bufinefs,  and  that  it  vas  then 
refoWed  upon  the  qucftion,  that  the  lord  treafurer  flrould 
rot  then  withdraw. 

It  fanher  appears,  That  on  the  twenty-fixlh  of  DemAtr 
1678.  the  lord  treafurer  moved  the  houfc  for  a  copy  of  hii 
charge,  and  that  he  might  not  lie  long  under  it;  where* 
upon  it  was  moved  (hat  the  houfe  would  confider  1^  (he 
defire  of  the  houfe  of  commons  concerning  hia  codGdc- 
ment. 

The  debate  was  adjourned. 

It  appears  that  this  houfe  oh  the  Iwenty-fevenih  of  Di- 
cembtr,  refolved,  That  the  lord  treafurer  Ihould  not  now  be 
•confined ;  and  ordered,  That  he  Ihould  have  a  copy  of  the 
r.rttclcs,  to  which  he  was  appointed  to  bring  in  his  ftnfwci 
before  the  third  day  of  Januarj,  and  that  he  might  hiK 
counfel  to  aflilV  him. 

Upon  report  made  by  the  earl  of  Shafijhurj  from  Uk 
lords  committees  for  examination  of  the  taie  horrid  cm- 
fpiracy  concerning  the  impcuchments  brought  up  fram  the 
lioufe  of  commons  in  the  tad  parliamenti  how  they  flani 
entered  in  the  journal  of  this  houfe, 

It  is  ordered,  That  it  he,  and  is  hereby  referred  (o  ihi 
lords  committees  for  privileges,  to  coHider  of  the  flate  of 
the  faid  impeachments,  and  all  the  incidents  relating  then* 
itnto,  and  report  their  opinion  thereupon  unto  this  hinire. 
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Ordered  by  fhe  IcH'ds  fpirirual  and  temporal  in  parlia'* 
fnent  tfiTembled,  That  it  be,  and  is  hereby  referred  to  the 
lords  comrHttfees  for  prhr'rieges,  to  confider  whether  pcti- 
ticMls  df  appeal  which  were  prefented  to  this  houfe  in  the 
hft  parlitment  be  (!rH  in  force  to  be  proceeded  on^  as  alfo 
to  confide  of  the  ftate  of  the  tmpeacfhmeofs  brought  up' 
from  fbe  houle  of  conimons  laft  pariiamenty  and  alt  the 
fucffdents  rdating  thereunto,  and  make  report  thereof  unto 
the  hoofe. 

Dh  Marth  i8  Martii  167;. 

The  etrl  of  Effex  reported.  That  the  lords  comnnittces 
for  privileges,  in  obedience  to  the  order  of  this  hoiife  dated 
the  feventeenth  of  this  inftant  March^  have  confidered  of 
the  mattera  referred  to  them,  whether  petitions  of  appeals* 
which  *  were  prefemed  ro  this  houfe  in  the  lard  parliament  *  p^  282* 
be  ftili  in  force  to  be  proceeded  in ;  as  aHb  to  confider  of 
the  ftste  of  the  innpeachment  brought  up  from  the  houfe  of 
commons  laft  pariiamenty   and  all  the  incidents   relating 
thereunto,  and  make  report  thereof  unto  the  houfe ;"  and 
their  lordihips  upon  perufal  of  the  judgment  of  this  houfe, 
of  the  twenty-ninth  of  March  1673.  are  of  opinion.  That 
in  all  cafea  of  appeals  and  writs  o^  error  they  continue*  and 
are  to  be  proceeded  on  in  Jlatu  jm  as  they  (lood  at  the  dif- 
Mution  of  the  laft  parliament,  without  beginning  de  now. 

The  judgment  and  proceedings  being  large,  are  omittrd 
f6  be  reported,  the  journal  of  this  houfe  being  ready,  where^ 
in  th«t  judgment  is  entered. 

And  upon  confideration  had  of  the  matter  referred  to  their 
lordfliipa  concemii^  the  (hte  of  the  impeachments  brought 
op  from  the  hoofe  of  commons  the  lafi  parliament,  and  ail 
th€  incidentf  relating  thereunto,  their  lordfliips  find,  that  tjhe 
five  lonk  who  are  in  the  tower  are  upon  general  inopeach- 
mttMf  and  the  other  lord  is  impeached  with  fpecial  mattci* 
ii^ltodp  diej  refer  the  houfe  to  the  report  made  the  lath  of 
Mtrdt  iflftaof,  which  dates  what  is  entered  in  the  jgurnal  of 
tfite  lift  parliamefit  concerning  this  matter ;  and  their  lori- 
ftlipt  flR  of  opinion.  That  the  diflbhition  of  the  laft  (tarlitf* 
flMBi  doth  not  alter  the  ftate  of  tMf  impeachments  bMight 
ip  1^  tecoaimons  in  tfaat  parliament. 

A  a  Die 
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Die  Mercurii  19  Mtiriii  1 6;}. 

Next  (he  houfe  entered"  into  confidcration  of  the  report 
from  the  lords  committees  for  privileges,  whether  petitions 
of  appeal  which  were  prefented  the  laft  parliament  be  ftill  ifl 
force  to  be  proceeded  in ;  and  concerning  the  ft  ate  of  im« 
peachments  brought  from  the  houfe  of  commona  the  Itft 
parlianienty  and  all  the  incidents  relating  therevmo ;  and  io 
the  midft  of  ihe  debate  the  earl  of  Lincoln  came  imo  the 
houfe,  and  took  the  oaths  of  alleeiance  and  fupremacy,  and 
made  and  fubfcribed  the  declaration  in  purfuance  of  the  afi 
for  the  more  effedual  preferving  the  king's  perTon  and  go- 
vernment by  difabling  papifts  from  fitting  in  either  houfe  of 
))arliament. 

After  this  the  houfe  proceeded  in  the  debate  aibre(aid» 

and  after  fome  time  fpent  therein,  it  was  defired  that  this 

queftion  might  be  put.  Whether  to  agree  with  the  ooqn- 

^  P.    384. ^^t^^  ^"  ^^**  *  report  ?  Then  this  prefent  queftioo  was por» 

«  Whether  (his  queftion  (hall  be  now  put  ?  And  ii  was  r^ 

folved  in  the  affirnutive. 

\  Then  the  main  queftion  was  pur.  Whether  to  agree  viA 
die  committee  in  this  report  ?  And  it  was  refolved  in  llie 
iJSirmative. 

The  houfe  this  day  taking  into  confiJeration  the  report 
made  from  the  lords  conf^nr.ttrces  for  pr ivilcges,  that  in  pur* 
fuanctt  of  the  order  of  the  feventeenth  inftant  to  them  dt« 
reded  for  confidering  whether  petitions  of  appeil  wbkb 
were  prefented  to  this  houfe  in  the  laft  parliament  be  ftill  n 
fbrce  to  be  proceeded  oni  and  for  confidering  of  the  ftite 
of  the  impeachments  brought  up  from  the  houfe  of  ooflH- 
mors  the  laft  parliament,  and  all  the  inciden(8  relttiif 
thereunto,  upon  which  the  lords  committees  were  of  opi- 
nion. That  in  all  cafes  of  appeals  and  writs  of  error  iIm7 
continue  and  are  to  be  procetded  on  in  Jlatu  qu7,  as  they 
flood  at  the  difTolixtion  of  the  laft  parliament,  witboutbnV 
de  novo,  and  (hat  the  diffolution  of  the  laft  parhamtot  dfth 
not  alter  the  flatie  of  the  impeachments  brought  up  bjKbe 
eommons  in  that  parliament,  Afier  fome  time  ffaft.tfl 
'     confideration  thereof,  •    ^ 

It  is  refolved  by  the  lords  fpiritual  and  temporal  io  pi^ 
liament  aflembled,  Th|t  this  houfe  agrees  with  lli(,ta!k 
committees  in  the  faid  report.  \  .  , 


.  ■ 
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Tcnn.  Trin.  3a  Car.  2.  1680.  B^  R. 

Dominus  Rex  verfus  The  Inhabitants  of  the  County 

of  Eflcx. 

AN  information  for  not  repairing  a  certain  common  w«y^ 
ftone- bridge  commonly  called  Daggenham  Bridge ^  alias  '^'*"*  *^^' 
D^ggenkam  Beam^  firuate  lying  and  being  in  feparaUbus  Pa* 
fcMis  di  Hvmechurch  13  Daggenham  in  the  fame  county  in 
CJMMMMr  aba  Regia  via  ducen'  a  ParocL  de  Raynham  in  Cm. 
pr^d,  ujfi  Parock  de  Daggeniam  prad,  in  Com.  prad.  (J  fie 
verf.  Gvitat  London.  I'be  defendants  plead.  That  they 
Dughi  to  be  charged  with  the  repairing  of  the  faid  bridge. 
For  that  by  an  inquifition  taken  at  Chelmesford  3  Aug.  26 
Car.  2.  before  fir  Matthetv  Ha-e  knight,  chief  juftice  of  B. 
R.  and  juftice  Twifden  and  others,  juftices  of  oyer  and 
:erminer»  it  was  prelented,  That  a  certain  common  bridge 
xminnoni)  zoWt^  Daggenham- Beam ^  jacen.  bf  exijlen.  in  Pa* 
"odUm  de  Daggenham  in  Com,  Effex  pned,  in  comnhmi  alta 
Regia  via  ibidem  ducen.  a  Daggenham  pned,  in  Com.  prasd,  ad 
VilL  de  Raynham  in  eodem  *  Com,  was  then  in  decay  and  out  *  P*  385^ 
^f  repair*  and  that  fir  Norton  KnatchbuU^  bart.  and  fir  Tho* 
mas  FanJbaWf  knt.  by  reafon  of  the  tenure  of  lands  in  the 
jMriih  of  Barkings  and  elfewhere  in  the  faid  county,  late 
he  lands  of  the  abbefs  of  the  abbey  of  Barkings  ought  to 
-epair  the  fame,  and  thereupon  a  Veture  fac*  iflued  againft 
the  faid  fir  Norton  and  fir  Thomas  \  and  10  July  28  Car.  2. 
sefere  juftice  Jones  and  other  commifiioners  of  oyer  and 
tenmneTf  and  the  faid  fir  Thonuu  came  and  pleaded  that  he 
Might  not  to  repair  the  faid  bridge  by  reafon  of  the  faid  te- 
lUfCy  but  that  the  inhabitants  of  Daggenham  ought  to  repair 
;liie  fame,  and  thereupon  a  trial  was  had  12  A^oh  29  Car* 
U  and  found  that  the  faid  fir  Thomas  ought  to  repair  the  faid 
jridge  modo  IS  forma  prout,  iic.  and  judgment  againft  him 
to  the  king  for  20/.  and  then  avers  that  this  and  that  are  the 
fame  bridge,  and  that  the  faid  judgment  continues  ftill  in 
Force,  and  not  rcverfed ;  and  upon  this  plea  the  king's  at*- 
tomey  demurred,  becaufe  the  bridge  contained  in  the  infor- 
UMlioo  it  in  two  parifhes,  and  the  bridge  in  the  plea  lies  but 
in  «Nie»  and  fo  cannot  be  the  fame ;  and  fo  was  the  opinion 
»f  the  court,  for  fir  Thomas  Fanjbaw  may  be  tied  to  repair 
b  much  of  the  bridge  as  is  in  Daggenham^  and  the  coun- 
ifj  the  other  part.    And  judgment  was  given  for  the  king. 


A  a  2  Dominus 


Tcfm*  Trin.  32  Car.  t.  1680.  B.  R. 
Dominus  Rex  verfus  John  Biihop,    Civitas  Oxon. 

Trt<U.  'T^HE  defendant  is  indifted  before  the  juftices  of  pace 

X  of  the  city  of  Oxon  by  tho  name  of  Join  Bifitp'if 
CMMe  Oxonpr4id.  Millener  5  Odioher  ap  Car,  2.  (5  miHt 
Ms  Sihis  a  vmtus  continue  poji  pned,  ^ntum  dHem  O&Mi 
for  three  nnontht  and  more,  V72.  to  the  taking  of  the  is* 
<|Uiritior,  did  ufe,  exercife  and  occupy  unlawfally,  &  fh 
hero  fuo  propr,  Mrtem  myjlerium  Jive  manualem  oecuftiimL  vei^ 
ditori/f  AngUee  of  b  Salefman^  exiften,  artem  myfiemm  feoe 
mmnmU  oeeupaiion,  ufiiat.  infra  hoc  Regnum  AngUa  12  die  Jih 
nuarii  5  EL  eodem  fohatme  Bijbop  nunquam  tmften.  in  diii§ 
arte  myfierio  Jhe  numugii  occnpation,  educat,  as  an  apprentice 
for  the  fpace  of  feven  years.  Upon  a  demurrtr  to  the  in- 
didmenr,  the  fole  queftion  was.  Whether  a  falefrntn  was 
within  the  ftar ute  of  5  Biiz.  becaufe  it  feenficd  to  be  a  nnr 
trade.  But  refbWed  it  was  a  trade  then  iifed,  ftod  fo  with* 
io  tfa«  ftatQte. 

*  P.  386.  •  Dommns  Rex  ver/us  William  Tctnpcft  &  auttit 

Dunelm. 


Errors 


THEMPEST,  Scot,  and  others  were  convided  of  1  riot 
-*■  in  the  county  of  Durhdm^  tipon  the  view  of  JohMor* 
land  and  William  Bhckjlon^  efq;  two  jttftices  of  peacei  and 
Nicholas  Conyers,  efq;  (herifF  of  the  (aid  couRty»  of  1  riotp 
contra  forwum  Siatuti  de  13  H.  4.  cap.  7.  andtbeyweie 
£ned  by  the,  jufticest  viz.  Tempeji  20/.  and  the  reft  5^  i* 
piecCi  but  the  (heriffs  did  not  join  in  fetting  the  Hoe;  vA 
the  defendants  bring  a  writ  of  error,  and  aflign  for  crrorst 
I.  It  doth  not  appear  that  the  defendants  were  convi£Ud,by 
the  view  of  the  juftices.  a.  The  (herifF  did  not  join  io  ik 
fining  theoi  \  and  the  Aatute  fays.  That  the  (heriff  is  to 
be  joined  with  (he  ju((ices  in  the  whole  proceeding;  aod 
for  thef6  errors  the  judgment  was  revcrfcd. 

Woodrofife  verfus  Margaret  Wilgrds. 

l^y  Gager.      T^  E  B  T  for  4/.  recovered  in  a  court-baron  far  daflilfB 

Jk^  and  eofts  recovert^i  in  a  court-baroiiy  io  m  afiM 

brought  there  for  words.     The  defendant  offered  to  «*|* 

her  law,  and  came  to  the  bar,  and  brought  her  coflBptqP* 

tors  with  her,  and  (he  was  ready  to  fwear,  and  (he  W** 

hand  en  the  book,   and  btgan  to  fwear;  but  upoftd>^ 

coort's 


I 


Term.  TriiL  32  Can  2.  i68o.  B.  R. 

Hurt's  demanding  what  the  caufe  of  adion  was,  and  fiad- 

ng  it  to  betibrelaid,  we  afted  her  if  (he  had  paid  the  mo- 

iea  recovered)  and  flie  anfwered,  tiiat  (he  owed  the  plain- 

iff  nothing!  but  (he  not 'affirming  that  (he  had  paid  it,  any 

:  being  an  apparent  debt  by  the  recovery,  we  afked  fome 

f  the  compurgatofiB  whether  they  believed  flie  would  fwear 

rue  in  this  cafe  i  And  they  believing  (he  could  not,  we  dc- 

irrcd  taking  her  oath  till  next  day,  and  then  (he  oflFerad  to 

ay  the  money.  To  as  (he  might  be  abated  the  cofls.    And 

:  ftemtd  clear,  that  though  wager  of  law  doth  lie  of  a  jiebt 

soovored  in  a  court-baron,  yet  that  (hall  be  intended  of  a 

ohc  originally  fued  for  there ;  tamen  ^sre^  for  I  am  in 

oobt  bow  that  will  differ  from  the  cafe  at  bar,  only  in  the 

ifoit  bor  wager  of  law  would  not  have  been  upon  the  ori- 

ioal  adioa»  becaufe  there  is  an  injury  fuppofed  in  the  *de*  *  P«  387. 

adant,  in  which  cafe  wager  of  law  lies  not,  Co.  295.  a, 

hI  tlicicfore  though  it  be  in  a  recovery  in  a  cou^t  baron, 

et  becaa(e  the  original  caufe  of  the  aSion  will  not  permit 

iy  Gtge,  I  think  we  did  well  in  refu(ing  her  wagiiig  of 

Mt^     Fidi  March  1 5.  pL  35.    M§or  276.  pL  430. 

liifip  Brogan  verfus  John  Aungcr,  Clerk.     Error  in 
Ireland.    Attachment  upon  a  Probibiticn. 

Intr«  Hill.  30  &  31  Car.  2, 

rHE  plaintiflF  declares.  That  one  Cornelius  Duffe^  late  Damages. 
prior  of  the  boTpital  of  St.   JM^  by  Kelis  in  the  %  Jones  1 28. 
mty  of  Meath,  i  January  33  H.  8.  being  feifed  of  the  J  J""''  348, 
id  WTpital.and  priory,  and  of  the  redory  impropriate  of  2  show.  $5, 
c  parochial  church  of  Duroaghf  alias  Darvy,  in  the  coun-  ^8. 
H  of  Meati  and  Cavan,  and  of  the  tithes  ot  the  eleven 
lit  leads  of  Bally-Bruife  lying  in  the  pari(h  of  Darvy^  and 
r  aH  tithes  in  the  faid  parifh  in  fee, 'that  he  and  all  his 
edeccffors,  l:fc.  had  and  received  time  out  of  mind^  for 
e  oie  of  the  faid  hofpital,  tithes  of  the  faid  lands  called 
^By-Bruifsf  within  the  faid  parifh  of  Darvy,  That  all  the 
a  kofpiiat  and  redory  came  to  king  [i<mry  the  eighth,  by 
AaCutc  made  in  Irelandf  15  Febr,  33  H,  8.  cap,   5.  and 
xn  king  Henry  the  eighth  they  defcended  to  Edward  the 
Billy  from  him  to  queen  Mary,  from  her  to  Elizabeth, 
im  her  10  king  Jameff  who  granted  them  to  Mcdhop,  who 
Id  them  to  Crow  and  others,  who  fold  them  to  Jamet 
(hop  of  Mfothf  and  fir  IVilHam  UJber,  who  granted  them 
(ir  Meberi  Forth  and  his.  hein,  and  from  him  they  de- 
fcended 


I  

Term.  Trin.  32  Car.  2.  16S0.  B.  R: 

fccnded  to  J9hn  Forth  his  Ton  and  heir»  who  fold  the  famt 
to  Thomas  laybr  and  his  heirs  for  725/.  and  that  the  plain- 
tifF  as  his  bailifF  gathered  the  tithes  of  four  pole*  part  di 
the  eleven  pole  lands  of  Bally -Bruift ;  and  the  defendant  at 
redor  of  the  parifh  of  Lurgan  in  the  diocefe  of  Ehure, 
fues  theplaintiflF  in  the  ecclefiaftical  court  for  the  tithes  of 
thofe  four  pole  lands,  pretending  that  they  lie  within  the 
parifh  of  Lurgan^  whereas  they  lie  within  the  pariih  of 
Darvy ;  and  the  right  and  limits  of  pariflies  is  to  be  deter* 
mined  at  common  law,  ad  damnum  loo/. 

Judgment  was  entered  by  default ;  and  upon  s  writ  of 
enquiry  of  damages,  the  jury  found  looA  damigw  and 
*  p.  389.  *  6^-  c^ods ;  and  judgment  was  given  for  the  tool  and  ^SL 
5/.  de  rncremento,  for  damages  and  cods.  The  errora  af- 
figned  upon  the  record,  was  only  the  general  error.  But 
the  counfel  infifted  upon  ihefc  ; 

1.  The  writ  of  enquiry  finds  100/.  damaget  and  6d. 
cods,  and  there  is  no  notice  taken  in  the  judgoiem  of  the 
6d,  cofls ;  fed  non  allocatur* 

2.  There  is  no  Vifne  laid  where  the  fuit  in  the  ecdcliaCr 
tical  court  was ;  fo  that  if  the  defendant  had  pleaded  Nm 
frofecutus  fmt  after  the  writ  of  prohibition  delivered,  wb4 
iflTue  had  been  taken  thereon^  there  could  have  been  00  trial 
To  this  exception  was  anfwered.  That  all  or  moft  of  the 
precedents  are  fp  ;  aqd  the  Vifne  is  never  aljedged  in  fach 
cafe.     But  upon  examination  I  find  thefe  precedents  to  the 
contrary,  Wz.  where  there  is  a  Vifne  a)ledged  10  fuch  cafe, 
viz. 

Hob.  306.  Wrighi  verfus  Gerard^  The  record  whereof  ii 
JVinch,  Intr,  642. 

Co.  Intr.  456.  and  Co,  2.  46.    The  archbifhop  of  Cmttt'^ 
hury*s  cafe. 

2  CI7.  4(.  ^.    The  bifhop  of  fVinchefter'^^  cafc. 

RaftaPs  Intr.  485.  Tit.  Prohibition  in  Debt,  3,  4,  5,  69 
7,  and  488,  489.  In  Difines  3,  6.  In  Trefpaft  2..fh9k 
468.  b.    Soby  verfus  Molyns. 

2  Brouml.  Intr.  236.  Do^vje  verfus  Gooch  239.  Ibftl^f 
vtrfus  Parkman. 

Formula  bene  placiiandi  \,  303,  314.  2.  187.  ilfllfc? 
verfus  Green t  upon  a  Modus  Decinumdi  190.  BaJts  vCfte 
Betty  pro  Difmes  in  London. 

Liber  placitandi  229  and  ''42.  al  Court  de  RefmptiV 
pyo  fiibflra^ione  tabula  ak  Ecclefta  23^.  de  modo  dicimmMm^ 
pur  fuant  in  k  Marches  de  Wales, 

And  I  find  this  difference^  v/z.  Where  damages aiegl'^ 

for  the  plaintiff,  there  generally  be  l^ysa  Vifmem^^ 

frit 


Term.  Txia  32  Gar.  z.  1680.  B.  R. 

fcit  in  the  ecdeiiailtcti  court  wat;  but  other  wife  the  want 
of  a  Fifife  hurts  not.  And  judgrtient  wai  xeverfed  for  this 
rcalbn  by  the  opinion  of  the  whole  court. 

•  Thomas  Ryder  verjks  Richard  Hill.    London.    •  P.  389, 

DEBT  for  rent  upon  a  leafe  parol.     The  ^rfeCendant  Dircoatin«i« 
pkads,  that  the  plaintiff  miti  habuit  in  tenemnah  tern-  ^°^' 
f&rt  dimiffiomf.     The  plaintitiF. replies,  that  19  Febr.  1656. 
^«blora  A.  7^  of  Bmfmg^  inar4iuers  of  Wmchefifr^  was 
fciied  in  fiec,  and  fo  heing  feifed,  by  indemure  then  dated, 
for  money  bargained  and  fold,  and   William  Owck^  Luka 
(3r9pky  aiul  Thomta  Hinjltw  confirmed  to  one  Rkhar-d  Ngk'- 
UHf  eft|;  for  ninety-nine  years,  1  MarcA  29  Car,  2.     The 
cftate  of  the  faid  Richard  thrtom  by  feveral  mefne  convey- 
ances came  to  the  plaintiff,  by  virtue  whereof  he  became 
pofleflcd*  and  demifed  to  the  defendant  as  i^  aforefaid.  The 
defendant  demurs,  becaufe  the  plaintiff  doth  not  (hew  how 
.  he  comes  10  the  term.     And  it  was  adjudged  for  the  plain- 
tiff, that  upon  the  trial  -the  plaintiff  may  fet  forth  all  at 
large*  and  he  fhall  not  be  compelled  to  lengthen  the  record 
by  fetting  forth  every  deed,     idkh.  18  Car.  2.  B.  R.  Cotet 
varfus  Wade^  ante  foL  74.  h.     True  it  is,  t^iat  3  Cro.  22. 
fL  5*  fecms  contrary  ;  but  ante  55.  b.  agrees  with  this  judfir. 
ment.  Mkh.  1^33-  B,  R.  Elftoa  verfiis  Drake,     lo  debt  for 
sent,  the  cafe  was^  The  plaintiff  as  admioidrator  declares^ 
fnd  €ttm  k  Iniejtaie  demife  al  Defendant  certain  tcrre^  render- 
ing rent  to  him,  his  execuiors  and  aflisrns,  the  detend/«nt 
\uA  not  paid  to  the  plaintiff,  unde  a^i$  accrevit^  lie.     The 
defendant  pleads  nen  J^r/iM^,  and  found  for  the  plaintiff;  ap:t 
it  was  moved  in  arreff  of  j'adgmeot^  becaufe  the  pUimiff 
doth  not  (hew  of  what  eQaie  the  inteftate  was  feiied  or 
pofiefled;  for  if  of  an  eftate  in  fee,  then  the  rent  ceal'es  by 
ilia  death,  and  the  words  per  quod  aHio  accrevit  will  not  help, 
chough  after  a  verdi6\,  for  the  concluiion  is  not  put  to  a 
jury,  and  adion  may  accrue  to  adminilirator,  though  the 
intcftate  was  feifed  in  fee,  for  if  the  lent  was  in  arrear  in 
his  life-time,  the  adminiftrator  may  fue  for  it.     On  the 
ether  fide  for  the  plaintiff  it  was  urged,  that  it  heir<  after  a 
Terdid,  and  being  an  equal  Joubr,  the  bei^  (hall   he  taken 
forfupport  of  the  verdi^  ;  and  the  jury  h^ve  found,  quod 
^hutf  and  'tis  impoiBble  that  the  defendant  (hoiild  dfti7ierey 
if  the  plaintiff  had   not  caule  of  action.     There   was  wo 
judgment  in  this  cafe  of  Elftontmd  Drake,  becaufe  the  par- 
ties agreed  to  go  to  a  new  trial.     But  the  whole  court  were 


Term.  Tiin.  p. Car.  z.  1680.  B:  R. 

^  P,   390.  ctf  opinion  tor  *  4.  c  iiefepdaBt,  but  gave  the  plaioltff  kift 
to  dtttontiDue,  paying  cotttyi 

Muftard  verfus  Harndcq.    Error  C.  B.  Cafi.  Eflcz* 

r 

Error.  fT^  H  E  plaintiff,  James  Mufiardj  declares  that  he  w»  pqT- 

^    fefled  of  a  hoy  cailMi  the  Mary^  loaded  with  dtfeif 
gocKib  and  chattels,  and  Awxing  ai   anchor  in  the  rifef  ef 
J'hameSf  wiibin  the  pari(h  ^ef  H^^r/?  I'hurrock^  in  a  conveni* 
cnt  place  of  the  fame  river ;  and  that  the  dtt'endanl  T'Anmv 
llcrnden  Qufs  fcient^    the  faid   17  May  30  Car.  a.   Wiilf 
mader  of  the  flitp  called  the  Hmmif  and  then  failing  m  rbo 
faiu  (liip,  in' the  faid  river  towards  the  city  of  I^Mhm  did 
govern  the  faid  (hip  fo  negligently  and  inr^providentW,  tliat 
Ale  failing  in  the  faid  river  in  pradiSam  navrevlam  iffius  the 
plainiiflT  (p  floating  at  anchor,  as  aforefaid,  vicienim^  rBtU^, 
fj  navicuiam  iUam  yli  prafertur  onerai'  fregiP  U  Jkbwterjiit  «4 
damnum  aoo/.     The  defendant   pleads  Not  guilty.     The 
jory  faid,  that  ^uoad  negligent.  H  imprmdam  gttdemaiim 
futvis  infra  nominant^  vecat*  le  Hound  navigan,  in  Ritm  fiamfjU 
infrafcripi,  per  auad  eadem  navis  in  rivo  pr^rd. «/  prafifrtnr  n^ 
vigdns  in  navi^lam  prafat.  le  Plaintiff  in  riw  prsd.  «d  jMt* 
ram  fiu^itan.  violent,  ruebat  &:  navicuiam  ill,  fragit  ii  fidh 
merfit.^  the  defendant  ii  guilty,  and  aOefs  damages  lo  50A 
Et  quoad  reftd,  de  pramijjRs^  Not  guilty,  and  judgment  ac- 
cordingly ;  and  the  error  alTgned  was,  that  there  was  no 
Rejiduum  to  find  the  defendant  Not  guilty  ;  for  the  firft 
part  of  the  vcrdid  comprei.cnds  all  the  injury  oomplaioerf 
of  in  the  declaration,  and  ihen  the    judgment,  that  tiM 
plaintiff  ihall  be  in  mifericordia  pro  faljo  damore^  as  to  the 
Reftduum  i^  not  good ;  and  ot  this  opinion  was  the  ^AgM 
court,  though  the  objedior  was,  that  it  might  be  that  the 
Reftduum  might  be  intended  the  fatis  fcient ;  but  that 
not  allowed  of,  nor  the  goods  with  which  the  hof 
loaded  ;  a^id  fo  judgment  was  revcrfcd. 

♦  P.  391.  *  Obcdcn  verfus  KcyneL     IXorfei. 

Recufancy.        1,  AFBT  upop  2^  Eliz,  cap.  I.  for  not coniing to chtvch. 
1  Ion.  1H7.      J^  ^^  j|,^  Ijj^j    jjfj^j.  ,h^  j„     fworn,  and  before  verdlft 

roacaie/.       t'J^vti,  the  deft-ridant  came  into  the  court,  and  did  there 

'    »  fiihmit,  r«!>cf  gnize,  confefs  and  acknowledge,  that  he  haJ 

offended  and  done  iH  in  not  going  to  church,  and  not  cbfl^ 

forming  himfcif  to  the  law  therein,  and  did  then  prove  ibst 

•he 


jj 
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he  had  conferroed  bimfelf  fince  the  fuit  brought  by  going  to 
church,  nciiviiig  cite  facnmcnr,  and  behaving  htmfdf  or- 
derly and  feberiv  during  all  the  t'lme  of  divine  fervice»  ac- 
cording to  the  law ;  and  did  then  and  there  promife  and 
engage  t#  oonfonoy  and  go  to  churchi  and  there  to  behave 
himMf  foberlv  and  orderlyt  according  to  the  law ;  and  that 
the  faid  defendant  vai  never  indified  or  prqfeciHed  for  any 
offence  of  this  nature  before. 

This  is  an  afition  for  7X}L  a  month  for  not  comii^  to 
chorcbt  cried  ihe  laft  aflizes  in  Dvfit^  and  a  verdid  for  the 
givptiff  for  40A  At  the  trial  the  defendant  comes  into 
ceort  and  conforms,  and  makes  the  above  written  recogni* 
tioo|  Whether  that  doKh  dtfcbarge  the  adion  and  vcrdid» 
ar  Q0b  is  the  oueftion  ? 

It  was  oh)eaed,  that  in  the  adion  tfim  quam  the  pIsintiflF 
hath  an  imereft  which  fluil  not  be  divefted  within  the  in* 
lent  of  the  claufe  in  23  Eiiz.  cap.  |.  the  words  whereof 
frtft  £twrjr  perjim  guilty  of  anji  ofince  againji  tie  flatutt^ 
(iilkr  tim  trea/mand  mifprijion  oj  trcafin)  which  JbaJi  he* 
fHfe  Af  he  thereof  iudi^ed^  or  at  Ms  arraignment  or  trial 
ifiir#  judgment  t  Jukmit  and  conform  kimfilf  before  the  bijbop 
y  the  Mocefet  where  he  Jball  be  rejident^  or  before  the  ji^ 
iicee  where  he  Jball  be  indited,  arraigned  or  tried  (ha* 
VKlog  mi  before  made  like  fobmi/fiott  at  any  hi^  trials  being 
hdi/fed  for  his  firfo  like  offence)  Jbali^  upon  hir  recogni" 
fioH  of  Juch  fabmiffion  in  open  aJfSz^s  or  fejfiont  of  the 
emmty^  where  foch  perfon  Jhall  be  rejident^  he  difcharfed  of 
alt  and  every  the  faid  offences  againjt  this  afl  (except  trea^ 
jm  and  msfprifoen  tf  treafm)  and  of  all  point  and  forfei" 
hares  for  the  fame ;  for  that  this  claufe  refers  only  to  fuch 
cafies  where  the  party  is  arraigned'  or  indided,  and  not 
ro  aAions. 

Biit  it  feems  that  the  words  (hall  be  taken  dtftribotively 
at  Ms  arraignRient,  or  trial  before  judgment,  /.  e.  arraign^ 
ment  incai^of  indidment,  and  trial  in  all  cafes.  But  no 
•  refiolution  was  given,  but  adjourned  to  farther  confident-  ?  P.  ^92. 
tion.  Fide  2  Bulftr.  324.  T^he  king  and  Shoile  verfus 
fojler^  The  ftatute  of  29  Eliz.  pardons  all  penalties  of  one 
conforming,  except  what  is  converted  into  one  debt,  i 
Roff.  Rej^.  ^^.  Pofi.        • 


Thomas 
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2oPk  of  O/hhe^  jj  Car.  2.  being  above  the  age  of  fixteent 
and  inhtbiting  ai  Halftead^  dtd  nor  go  to  chiffeh,  cofitnry 
to  the  form  of  the  ftatute.  The  defendant  deoitirs  gene* 
rally,  aiui  the  (ble  queMon  is^  whether  this  fait  may  be 
commenced  in  this  courf,  notwithdtndirtg  the  ftatste  of 
ti  Jac,  cap,  4.  The  lord  C%k€  3  In/l.  igj^i  hy»,  that  iht 
infornner  cannot  inforai  for  this  offence^  or  my  other  of* 
fence  therein  excepted,  in  any  of  the  courts  at  H^e/hmnJIir, 
but  before  the  juftices  appointed  by  the  ad,  becaafe  the 
claufe  of  excepting  them  out  of  the  aA,  extends  only  for 
the  laying  or  alledging  any  of  thofe  offences  in  any  county 
that  he  will.  But  to  me  it  feems,  i.  That  the  wenh'of  the 
a6^  are,  /to  ail  9ffencef  Hereafter  to  he  committed  agaimfl  any 
penal  fiatute^  far  iMck  any  common  informer  my  kwfiilfy 
ground  any  popular  a^son,  MU  phunif  fmt^  Arc  iefire  jttf' 
iicet  of  afpfe^  nifi-prius,  gaol'-delhreryf  oyer  and  terminer ^  or 
jufiiees  of  peace^  fhali  he  commeneedt  fuei^  profetutedf  tried, 
recovered  and  determined  hy  way  of  a^Honf  plafnff  hitt^  hfar* 
mation  or  indiShnent  heftire  the f aid  juffices  of  Afftfe,  ttt*  hto* 
ing  power  to  inquire  of^  hear  and  determne  thefme,  fre.  amd 
mot  elfewhere ;  by  which  it  feems  that  if  they  cannot  deter* 
mine  the  fame,  or  (hat  futh  afitons  will  not  lie  before  them, 
then  they  are  .to  be  determined*  where  fuch  jurifdMUon  if 
given  by  the  kw.  Now  the  ftatote  of  23  EUz,  cap^  i.  giter 
remedy  by  aition  of  debt,  hill,  information  or  pkanif  (ft. 
And  an  aSion  of  debt  cannot  be  comnnenced  before  thejuf* 
tfitcs  of  aflife,  Off.  either  by  writ  or  bilf,  and  confisqoenlly 
^  it  wiHuot  be  within  this  fl'atute  of  if  Jac.  Etadjounu  'And 
MicL  3a  Car.  2.  adjud|ged  for  the  platntiiF;  and  many  pre- 
cedents Urere  produced  of  informations  in  C  B,  and  thb 
^ourt,  for  the  penahy. 

♦P.  395.    *Dun3ford  vcrfus  Irifli.    frr^r xi; Marlcborm^ 
ErrMT.  JNDEBITATUS  affumpfif ;   the  error  iaTifted  M. 


that  the  court  is  faid  to  be  held  coram  Atafore  (J  Bmgm 
fthuf  Burgi  prad,  fecundum   confuetudinem   ejufdem  BaifS  # 
tempore  quo,  i^c.  And  the  name  of  the  mayor  is  nor  mea- 
tioned,  which  ought  to  be;  2  Cro.  184.  Jerrat  verfiisGrf" 
dev^eU  there  was  a  writ  of  error  of  a  judgment  in  Bartm- 
upon  Trent ^  and  faid.  Coram  Senefealk  i^  BaUivo  Domiai  A* 
get,  and  (hewed  not  their  names,  andhtM  to  be  an  incunMi : 
error,  and  feems  a  good  exception.     But  it  was  ad]0iimd|.' 
and  after  judgment  was  reverfed.  ^^i 

CiKferttagr 
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Cutfoithajr  ver/us  Taylor.    NoU. 

TRESPASS  vi  li  armis  for  taking  the  mare  ipjsus  ^-  Error. 
rm^  necmri  bona  if  catalla  fequen.  viz.  and  fums  them  up,  3  ^>*»^-  ^^ 
Wt  doth  not  fay  they  were  the  goods  ipfiur  Slyer.     And  ^  •  P-  '•• 
ihereupon  the  defendant  demurs ;  and  relolved  the  plaintiff 
nay  have  judgment  for  the  mare,  and  releafe  the  adion 
br  the  refidue ;  and  it  was  faid,  there  are  precedents  of 
foch  judgment,  but  I  can  6nd  none.     Vide  2  Cro.    104. 
W9Mtmfe*%  cafe  upon  the  ftatute  of  37  H.  8.  cap.  9.  upon 
in  ofurious  contrad.  x  Cro.  51a.   Mukany  verfus   Eyres. 
Ejedment  for  one  hundred  acres  of  bog,  and  other  things ; 
be  plaintiff  releafed  his  demand  to  that,  and  took  judgment 
br  the  refidue. 

Walfal  verfus  Mary  Allen. 

A    C  T I O  N  on  the  cafe  for  words.     The  plalntiflF  de-  Words. 
Pj^  ctares,  that  he  being  a  clergyman,  the  defendant  faid  /^  P*«*  »^  *^" 
»f  htm  thefe  words,  viz.  Francis  Walfal  //  a  tKef^  and  he  ihoughTtonghi 
Ur  plaie  from  Maudlin  College  in  Oxford ;  and  I  h^ught  to  have  beea 
hU  rfone  /»  Oxford,  and  gave  it  to  the  college  for  that  plate,  «*«'»t^"^"^ 
md  thereby  faved  him  from  being  hanged,  ad  damnum  500  /. 
The  defendant  pleads  in  bar  by  attorney,  that  ante  diem,  fci^  • 
ket  I  yutii  12  Car.  2.  the  plaiotiflF  married  the  defendant. 
Ad  thereupon  the  plaintiff  demurred;  and  adjudged  for  the 
fcfieodant,  though  pleaded  in  bar. 

•  Nappicr  &  al.  verfus  Curtis  &  al.     In  Trefpafs.    #  p^   ^06. 
Hill.  31  &  32  Car.  2.    Rot.  20. 

1 

rH-E  plaintiff  declares,  that  the  defendants  8  A^gujl  30 
Car.  2.  vi^  armis  did  break  the  plaintiff 's  clofe  called 
V^gret  common  within  the  parifli  of  St.  Michael  \n  Wareham, 
nd  /polled  the  grafs  ad  valentiam  40  /.  pedibus  ambukndo^ 
od  other  grafs  of  the  plaintiff's  cum  quibufdam  averiis,  viz,' 
^'fues^  iSc.  Necnqn  cum  carucis  plaujlris  tff  aliis  Carriagiis Juis 
\uun  htrbam  lifoUm  claufi  preed.  depreffer.fubverter.  i^fpolio' 
Mr.  and  in  the  faid  clofe  did  dig  tobacco*pipe  clay,  and  car- 
bd  away  two  thoufand  loads  thereof  to  the  value  of  400  L 
^Mrfffnjpoeum  pradi^am  quoad  depafturationem  conculcationem 
f  imAmptionem  herbs  prad.  cum  averiit,  Et  quoad  deprejpo^ 
tmfihver^oH.  if  fpoHation.  al.  herbee  (ffoli  claufi  preed.  cum 
,,•*  carucis 
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tihicis  plaujlris  Eff  «/.  cariagiit  prsed.  necnon  quoad  effoffim.  in 
ckufo  prad.  afrdtd.  8  die  Augujli  30  Car.  2  ujq.  23  iiffll 
OHobrit  31  Cor.  2  divcrfit  diebus  13  vicihus  cantifOimido  Et 
alia  enonniat  (Jc.  ad  dammm  500  /.  The  defendants  dcmiiry 
becaufe  the  feverai  continuances  of  the  trefpafies,  arefeverM 
trefpafles  by  themlelves,  and  ought  not  to  be  declared  upo« 
with  a  Contimumdo,  Mid.  20.  H  7.  3.^/.  7.  Treffaft  aaarf 
domufiifuamfregit  i  Maii,  continuando  till  I  yunii.  Per  Taxlej 
it  is  good»  quia  chefcun  entry  efi  unfra^ion.  Met  Curia  c«i> 
tray  Bro.  T'nefpafs  ^j^\.  but  for  feeding  the  graft  it  is  eood^ 
Aid.  Mieh.  2  R.  3.  15.  pL  41.  almefne  rinteni.  '  Pa^h.  17 
Car,  i.  B.  R.  Letchford  verfus  Elliot,  Trefpafs  for  throw- 
ing logs  into  the  plaint liF's  clofe  with  a  cwtinuaadaf  not  goody 
but  if  dlverjis  diebus  ^  vicitifis  were  in,  it  would  be  good, 
S  Mick.  25  Car.  2.   B,    R.  King   verfus  Trefpafs 

quare  claufum  Jregit  pedibus  ambulando  (J  proftenu  fes  Jences 
continuaiido  from  fuch  a  day  to  fuch  a  day,  attcr  verdid  feems 
not  ^ood,  2  Roll  Abr,  $49  pL  5  9  Car.  i.  Hojkint  verfus 
Jemungty  for  cutting  of  trees.  But  it  feems  the  words  d!f- 
nmrjis  diebut  i3  vicibut  do  make  the  adion  good,  as  Pi^k  5 
Jac.  B.  B.  2  Roll  Abr.  549.  pi  6.  King^%  cafe.  Trefpafs 
for  fpoiling  corn  in  the  blade,  may  be  with  a  contimumdo  di* 
verjit  diebus  iJ  temporibus  per  two  years,  though  there  can- 
not be  a  continuance  of  fuch  a  trefpafs  for  fo  lotig  together. 
Et  adjournatur. 

•  P.  397.  •  Jamaica^  OSlober  20.  1660. 

In  the  year  1661.  Sir  Charles  Littleton  as  deputy  gover- 
nor to  the  lord  IVindfir  called  the  firft  aflfembly,  which  was 
held  in  Jamaica^  and  thereby  made  laws  for  railing  a  publick 
revenue  by  a  tax  on  ftrong  liquors  towards  the  upboidiflg 
of  the  government  there,  which  laws  are  indefinite  and  per- 
petual. Afterwards,  viz.  15  February  1663.  The  king 
grants  power  to  Sir  Thomas  Modyford  to  choofe  his  ovd 
counfel,  and  with  the  confent  of  the  major  part  of  them  to 
frame  general  aflemblies  of  freeholders,  according  to  the 
ufage  of  other  plantations,  and  with  their  confent  to  mike 
laws  fuiuble  to  thofe  of  England,  which  (hould  remain  10 
force  for  the  fpace  of  two  years,  and  no  longer,  tinleisj|h 
proved  by  his  majefty.  After  Sir  Thomas  Modyford ^  Sir 
mas  Linch  fucceeded,  and  after  him  the  lord  VaugiaiSf 
had  the  like  power  with  Sir  Thomas  Modyford:  doring 
government  of  the  lord  Vaughan,  the  alfembl^  |[ranted 
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like  revenue  out  of  (Iroog  liquors,  but  to  continue  but  two 
years. 

The  queftion  hence  arofe,  and  which  was  referred   by 
the  jsrivy  council  to  the  lord  chief  juftice  Nortk  toconfider 
mnd  certify  his  opinion,  and  to  take  the  opinion  of  fuch  other, 
judges  therein  as  he  (hould  think  fit,  whether  the  law  made 
by  the  aiTcmbly  in  the  lord   Vaughofft  Tinae  had  totally  laid 
mfide  the  law  made  in  Sir  Charles  Uttkt9rC%  time  by  implica- 
tion ?  And  upon  debate  of  the  matter  by  the  lord  chief  juf« 
fice  Nvrtkf  EUyi^  myfelf  and  Charkton  juftices,  and  baron 
Gregorjf  it  was  refolved,  that  the  lafl  council  having  power 
to  make  laws  to  continue  but  two  years,  did  not  repeal  the 
perpetual  law  made  before,  but  did  fufpend  its  power  dur- 
ing the  two  years,  and  no  longer,  according  to  the  cafe  of 
prices  of  wine.  Hob,  215.  where  by  37  H,  8.  cap,  23.  a 
perpetual  law  was  made  for  fetting  prices  of  wine  ;  then  by 
the  ftatute  of  5  £.  6.  the  (aid  perpetual  a3  (through  the  in- 
advertency of  the  parliament)  was  continued  amongft  other 
a€U  till  the  end  of  the  parliament,  which  continuance  was 
refolved  to  be  idle  as  to  that  ad ;  for  an  affirmative  conti- 
nuance of  a  perpetual  ftatute  cannot  work  an   abrogation 
thereof;  and  when  the  two  years  expire,  it  is  as  if  no  fuch 
%Sl  had   been   made;  for  by    12  C0.  7.  and  2  Infi,   684. 
when  an  ad  of  repeal  is  repealed^  the  firft  ad  repealed  is  re- 
vived. 

•  John  Norris  verfus  Bayfield.  Error  C.  B.  London.  •  P.  398# 

IN  ejeSment  of  a  mefluage,  with  the  appurtenances  in  Variance. 
the  parifh  of  (aint  ChriJlopheTf  of  the  demife  of  Francis 
Norris  gemlenun.  Upon  not  guilty  pleaded,  verdid  was 
given  for  the  plaintiff,  quoad  il.parcell,  Meffuagii  pradi^.  ja^ 
ceiL  froximam  ad  Mejfuagium  modo  infra  nominat.  Francifci  Ncvt 
li  nntin,  ex  Boreali  parte  inde  in  front e  juxta  Thredneedle* 
Street  ab  Occiden,  ad  Orien,  0^0  pedes,  (!f  in  profundi ta  tea  Bo* 
rea  ad  Aujlrum  quindecim  pedes f  ii  contin.ex  Aujirali  parte  in-- 
de  in  frwti  juxta  Cornhil  ab  Occiden,  ad  Orien,  tres  pedes  £a? 
dimidium  unius  pedis^  H  in  profunditate  ab  Aujlro  ad  Boream 
miadragintd  pedes^  Et  quoad  rejiduum  for  the  defendant,  and 
judgnaent  is  given  ^110^  ^cr,  recuperet  terminum  fuum  pr^t* 
di^tim  de  fj  in  pradi^,  parcelL  pradi^.  Mejfuagii  jacen. 
*  proximum  ad  pradi^,  Meffuagium  ut  prafertur  in  occupatione 
pr^diff,  Frattcifci  Neve  is  continen,  i^c. 

Error  general  afligned,  and  the  defendant   pleads  In  nulh 
eft  errahm*    But  the  chief  error  is>  the  variance  between 

the 


Term.  Trin.  32  Car.  2.  t69o.  B.  R. 

the  vcnrdid  And  the  judgment.  The  verdid  is,  Jscen.  ftrox!^ 
mum  ad  M^Jfuagium  modo  Frandfci  Neve.  The  judgment  is^ 
yacen.  proximum  ad  Meffuaghim  in  occupatiwe  pr^ff.  Fran^ 
cifci  Neve.  Now  if  this  variance  be  not  amendable  by  the 
common  law,  it  is  not  within  any  of  the  (latutes  of  Je^mb^ 
nnkfs  the  words  of  / 6  and  1 7  Car.  2.  cap,  8.  will  help  rC, 
which  are,  hut  that  dllfiich  omtffimi,  variances,  difeBs^  akl 
all  ctker  masters  of  like  nMure^  not  being  agmnfi  the  rigH  of 
the  matter  6f  the  fiat,  JbaU  be  amended,  ifc.  Bat  I  think,  if 
and  in  the  occupation  are  the  fame.     Et  adjmamaiur. 

•  P.  399-  ♦  Parfons  verfits  Edward  CottrcL    Deht  upon  an  Ob- 

ligation  of  looL  dat.  25  Febr.  31  Car.  2. 

Intr.  Trin.  31  Car.  2- 

Debu  nn  H  E  defendant  pleads,  that  before  the  exhibiting  the 

^  bill,  and  after  the  date  of  the  faid  obligation,  vis.  1 7 
March  31  Car.  2.  By  indenture  between  yohn  Elf  and  the 
plaintiff  of  the  one  part,  and  one  JViUiam  Cotterel,  and  one 
John  Cotterel,  Ton  of  the  faid  WiWamf  and  the  defendant, 
of  the  other  part,  hie  in  Cur,  prolat.  the  plaintiiF  leleafcd  to 
the  defendant  all  claims  and  demands ;  £/  hoc,  bfc. 

The  plaintiff  demands  oyer  of  the  indenture,  the  words 
(as  to  this  purpofe)  are,  the  fiiid  John  Ely  and  Thomas  Par* 
fens,  for  and  in  eonjideration  ofthefum  of^o  /.  to  them  er  om  of 
them  paid,  arfecuredbj  bMd  lately  entered  into  by  thefud^i^ 
ward  Cottcrel,  the  receipt  whereof  they  the  faid  Thomas  Par- 
fons  and  John  Ely  do,  and  either  of  them  doth  irekefi  ini  ae* 
quit  thefiad  John  Cdtterel  and  Edward  Cotterel,  and  either 
of  them,  and  their  and  either  of  their  heirs,  drc.  ami  fir  Mr 
good  caitfet,  &rc.  have  granted  and  releafed  Uf  the  fiiid  John  Cot- 
lerel,  his  heirs  and  affigns,  all  that  meffuage,  Gfr.  jfj^bat 
haisf^  auditis,  the  pkintfff  replies,  that  the  bond  in  tfaede^ 
dararion,  and  the  bond  mentioned  m  the  indenting  are  tbit 
fame ;  Et  hoc,  iic.    The  pfaintiff  denrars.     And  I  silk  tf 
opinion  for  the  plaintiff,     i .  The  intent  is  clear  that  thirii^ 
curity  (honld  not  be  difeinrrged.     2.  Claims  end  demailli 
fliall  be  intended  for  the  money,  and  not  coDcemiilg  thi 
bond.    Ptfih.  3  Car.  i.  Abree  mfus  Page.     Debt  ifpptii 
obligation,  the  defendant  pleads  a  releafe  of  allcrreirit  oA 
alltffiiom,  fuits  and  writs  of  error  whatfoeter.    AiIjiiHfe|ed^ 
the  releafe  extended  only  to  writs  of  error.     But  the  ami' 
P*   399' Rotheram  omd  Crawley,  ^Cret.  370.*  mAOwnu  ft*  ft 
142.  feems  otherwtfe :  Mdtheretmre  Sgitere.  ffuiA'uBiMM 
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Aglionb;^'  t?^^  liabella  Towcrfon  tf^dotv;    Error 

in  Carlifle. 

THE  plaintiff  declares,  That  1 1  November  29  Car.  2.  AflTumpOt. 
there  was  a  difbourre  between  the  plaintiff  and  dcfcn-  '  ^^v.  Ab. 
dant  of  and  concerning  a  marriage  to  be  had  between  one  ^^'  ^'  '^' 
Cknfivfher  KiehtMnd^  efq;  his  filler's  fon,  and  one  Ifahel 
KijmUfm  niece  of  the  defendant.  '  Upon  which  the  faid 
defendant  then  and  therei  in  confideratton  that  the  plaintiff 
ft^tbe  (pieciat  inftance  and  requeft  of  the  defendant  would  en- 
deavour and  labour  to  perfuade  the  faid  Ckrtfiopher  Rich-' 
mutd  to  marry  the  faid  Ifabel  Reynoldfony  did  promife  that  (he 
would  pay  the  plaintiff  40/.  if  the  faid  marriage  (hould  take 
effied.  The  plaintiff  in  fait  fays,  That  he  31  Dec,  29 
Car.  2.  and  divers  other  days  and  times  at  the  inffance  and 
fequeft  of  the  defendant,  Omnibus  modis  quibus  poterat  cona^ 
tuf  jm^  &f  elaboravit  fuadere  prad.  Ckriftophorum  to  nfiarry 
the  (aid  Ifabel  Reynoldfon,  and  that  afterwards,  viz.  i  Jufy 
30  Car,  2.  the  faid  marriage  took  effed,  and  yet  the  de- 
fendant hath  not  paid  him  the  40/.  though  u/t,  Sept.  lad  paft 
ibe  was  thereunto  required. 

The  defendant  pleaded  Non  AJfumpfttf  and  verdid  and 
jiKigmeot  for  the  plaintiff,  and  40/.  damages ;  and  the  ge- 
neral (UTOX  affigned  ;  but  the  error  infifted  on  was.  That  the 
pfauntiflp  doth  not  (hew  how  he  did  endeavour  to  perfuade^  ' 
and  fo  ancertaiuy  for  he  fays  only,  Onhiibus  modis  quibus  po* 
tere^.  But  I  conceive  it  is  good  enough  ;  For  1.  We  (hall 
not  prefume  he  did  prevaricate,  Iniquum  non  ejl  preefumendum. 
8.  If  he  i1)ouId  fet  fo^th  his  fpeeches  he  m^de  either  in  com- 
mendation of  the  young  woman,  or  advantages  of  a  married 
life,  &r«  the  record  would  be  too  long,  and  perhaps  we 
ODotd  nd  he  competent  judges  of  it,  AdSch.  165 1.  in  £.  R. 
Barter  verfus  Clerk,  Ajfumpftty  in  confiderationthe  plaintiff 
woold  renounce  an  extcutorlhip,  the  defendant  would  pay, 
Vc.  .The  plaintiff  avers,  quod  renunciavit,  and  good ;  and 
Jft  Ihc  ptribn  before  ^Rrhom  the  renunciation  was,  might 
not  Vs  QQVipetent.  Mick,  i66x.  B.  R,  Baker  verfus  SmitJk. 
Mfmffi^%.  The  plaintiff  being  a  virgin^  ha4  been  prevailed 
wiili  i^makt  a  contra^  with  the  detenUaot,  and  afterwards 
Ihi  iklfei¥fa94  was  dedious  to  be  (ree  \  and  thereupon  the  ' 
dll^od^ni  *  in  cQnfideration  that  the  plaintiff  would  difma^  «  P.  401. 
furiry  Jagliede  woQJd  difengagei  him  of  his  promife,  he  pro- 
pifed  tQ  pi^  her  (ooo/.  and  (be  alledges,  that  (he  did  dif- 
^ebiai;  and  adjudged  good,  without  (hewing  bow  (he 
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did  difengage  him  ;  and  the  whole  court  Teemed  to  tgree^ 
that  the  declaration  in  principal  is  good ;  but  they  perfoadid 
the  plaintiff  to  go  to  a  new  trial,  and  he  was  prevailed  wltbf 
becaufe  the  damages  w^re  great  for  To  fmall  a  matter. 

Maibn  verjus  Jennings; 

Ctfc.  ifN  a  rpecial  adion  upon  the  cafe.     The  piaintiff  dedaft^ 

JL  that  he  is  a  hackney -coachman,  and  that  the  defendant 
with  an  intent  to  difgrace  him  did  ride  SkimmingiM,  aodd^ 
JTcribes  how,  thereby  furmifing  that  the  plaintiff's  strife  bad 
beat  the  plaintiff,  and  by  reafon  thereof  perfons  wbo  for- 
merly ufed  him,  refufed  to  come  into  his  coach  and  to  be 
carried  by  him,  ad  damnum.  Upon  Not  guilty  pleaded,  a 
verdi3  for  the  plaintiff ;  and  upon  motion  in  arreft  of  judg- 
ment, judgment  was  given  f^uod  quer,  nil  capiaf  per  l»Bm; 
and  a  judgment  in  the  like  cafe  in  C  B,  was  cited  T'ns.  14 
Car.  2.  C  B.  Rot.  1 46 1,  in  the  cafe  of  Lumlej  aad&^ 
denley. 
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Jaiie  2inzah  and  Frances  Zinzan  verfus  TalmagC 

Error  in  C.  B.     Berks. 


t  Danv.  Abr. 


IN  ejeSfnent  of  the  demifc  of  Henry  ZirauOh  /«*•  ^ 
three  meffiiages;  two  hundred  acres  of  land,,  forty  ici» 
Poilexf.  56U     t>f  meadow,  one  hundred  acres  of  pafture,  and  ^^%^^^ 
*ir*  '^**      ^f   ^o'^^  ^"  Tylehurjl.     The  jut-y  find  a  fpccial  veriWf 
*5how.  >3«.    ^,j^^^  ^^^  ^^^^^  VM&e,  jufi.  was  feifed  in  fee  of  the  wjj 
of  T^khurjly   of  which  the  lands  in  queftion   are  JHW 
and  held  by  copy  6f  court- roll  for  one,  two  orihree|HW 
fucceflively,  one  after  the  other,  as  they  are  named  iHW 
copjj  actording  to  the  cuflom  of  the  manor:   Sir /W' 
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Tmkirt  had  iflue  three  dtughters,   W2.  Jacobaf   wife  of 

Htnry  Zinzofif  fen.  ^Jq\  Sufarma^  wife  of  fir  Robert  Croke, 

int.  Maryf  wife  of  Henry  Alexander  late  earl  of  Sterling  in 

Scotland.     The  (aid  fir  Peter  f^anlore,  jun.  at  a  court  held  i\, 

8  March  1638.  granted  by  copy  the  lands  in  queflion  to  "^^j., 

Henry  Zinzan^  fen.  Habend.  to  him  and  to  the  laid  Henry  :  -'y 

Zinzan^  jun,  lefTof  of  the  plaintifF>  and  Peter  Zinzan  fohs  of 

the  faid  Henry  Zinzan^  fen.  for  their  lives,  fucceifively,  as 

they  are  nanned  in  the  grant,  at  the  will  of  the  lord,  ac« 

cording  to  the  cufiom  of  the  faid  manor.     Henry  Zinzan, 

fm,  was  admitted  tenant,  and  entered  and  became  feifed  for 

life,  the  remainder  to  Henry  Zinzar^y  jun.  and  Peter  Zinzan 

fucceflively.     Sir  Peter  Vanlore  died  without  any  ilTue  male, 

and  the  faid  manor  defcended  to  his  faid  three  daughters. 

Within  the  faid  manor  there  is  acuftom.  That  if  any  cuf- 

tdmary  lands  are  granted  by  one  copy  to  two  or  more  per- 

fons  named  in  the  fame  copy,  for  their  lives,  and  the  life  of 

the  longer  liver  of  them  fuccefiively,  then  the  firft  perfon 

br  fuch  copy  firft  named,  may  furrender  all  the  lands,  and 

thereby  determine  and  deftroy  all  the  right,  eftate  and  title 

id  the  fame  tenements  of  all  the  other  perfons  therein  named. 

•  By  indenture  quadripartite,  10  May  28  Car.  2.  between  *  P.  403. 
the  now  earl  of  Sterlings  Ton  and  heir  of  Mary  late  coun* 
teiiiof  Sterlings  dtceafed,  one  of  the  daughters  and  co-heirs 
Df  the  faid  fir  Peter  Vanlore ^  jun.  deceafed,  and  one  of  the 
^nd-children  and  co-heirs  of  fir  Peter  Vanlore,  fen.  de- 
xafed,  of  the  fird  part,  the  faid  fir  Robert  Croke  and  Su- 
sanna his  wife,  of  the  fecond  part,  the  faid  Henry  Zinzan 
ilias  Alexander,  fen.  firft  named  in  the  faid  copy,  and  Ja^ 
^oha  bis  wife,  of  the  third  part,  and  Daniel  Blagrave  and 
f^^  Bakery  of  the  fourth  part.  It  was  mutually  agreed 
:o  levy  a  Fine  come  ceo^  &c.  to  the  faid  Blagrave  and  Baker, 
>f  the  manor  of  Tylekurjl^  and  of  the  lands  in  quefiion  by 
lame,  to  the  ufe  of  the  faid  Henry  Zinzan,  fen.  and  Jacoba 
lia  wife  for  their  lives  without  impeachment  of  wafie,  the 
remainder  to  the  ufe  of  fuch  perfon  or  perfons,  and  for  fuch 
^te  and  eftates,  limitations,  ufes,  trufts,  intents  and  pur- 
x>(esas  the  fiiid  Jacoba  Zinzan  in  her  life- time,  married  or 
uunarried,  by  any  writing  or  writings  by  her  fealed  and 
bbfcribed  in  the  prefence  of  two  or  more  credible  witnefles, 
ir  by  her  lad  will  and  teilament  by  her  fealed  and  fubfcribed 
n  the  prefence  of  two  or  more  credible  witnefl*es,  fiiould 
kclare,  nominate  or  appoint ;  and  in  default  of  fuch  de- 
daration,  nomination  or  appointment,  to  the  only  ufe  of 
he  right  heirs  and  ailigns  of  the  faid  Jacoba  for  ever.  In 
Trifu  term  next  a  fine  was  levied  accordii^ly.     20  Novem- 
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her  1676  the  ftid  Henry  Zinzmtf  fen.  died^  and  the  Cud  %>- 
cvki  him  furvived.     22  iJ  23  February  1676  the  faid  Jm* 
ccbd  by  her  indentures  of  leafe  and  rcleafe  conveyed  the  pi^ 
mifles  to  the  faid  Jane  and  Frances  Zinzan  and  their  hetVBy 
to  the  ufe  of  them  and  their  heirs.     25  June  1677  yanim 
died,  and  the  faid  Jane  and  Frances  entered.     Henry  ZitasM^ 
jun,  being  the  fecond  perfon  in  the  faid  copy  nanr>ed»  tttttxtA. 
upon  the  pofleflion  of  the  faid  Jane  and  Frances,  and  de- 
mtfed  to  the  plainttfF,  upon  whofe  poflfeflion  the  defendant 
re»entered.     Et  Jic^  Uc,  and  judgment  was  given  in  C  B, 
for  the  piaintiflF.     And  after  argument  in  this  court  at  tlie 
bar,  judgment  was  affirmed  by  the  whole  cotu-r.     The  fole 
queftion  was^  Whether  the  conveyance  of  10  May  28  Car^ 
2.  and  the  fine  purfuant  thereto  be  a  farrtndcr  witbio  the 
cuftom  to  bar  the  eflate  of  Henry  Zjnzm\  andrefoWed  it  is 
not,  becaufe^  1.  The  cufiom  extends  only  to  the  copyfaold 
eflate,  and  thai  cannot  pafs  by  the  fine.     2.  It  being  againft 
common  right  (hall  be  taken  ftri£ily.     'Tis  againd  ccmiinoB' 
right,  becaoie  it  gives  power  to  tenant  for  Hfe  to  deftroy  t 
ihird  perfon's  eCbte  without  any  recompence.     'Tis  taken 
^  F»   464.  ArtSly.  *  Tehertmi  i ,  Bafpole  wcrfui  Long.     A  cufloan,  that 
if  a  furrenderee  comes  not  in  upon  the  third  proclamation,  he 
ihall  forfeit  the  eftate.     A  furrender  is  made  to  the  ufe  of 
yf.  for  Hfe,  the  remainder  to  B,  A*  comes  not  in^  B.  Aatt 
not  forfeit. 


EjeSlmenU 


Phaips. 

^  Ireland.- 


irror.  'TpHE  plaintiff  Vfiilips  in  the  aSion,  brought  theafiiofl 

SJDanv.  Abr.      J^      firft  -,„  c.  B.  in  Ireland,  and  declared  of  the  demiff 

\  j«,!!  146.      ^'  R^ger  Majlerfonf  efq\  for  eleven  years.     Upon  Not  guilty 

pleaded,  and  a  trial  at  the  bar  in  C.  B.  there  was  a  biH  oiF 

exceptions  put  in  by  the  defendant,  which  v/as  as  (bHows: 

Com.  VVcTford.  (T.  Memorandum  qd.  1 1  Nov.  1678.  ei* 
iften.  die  prncfix.  per  Juftic.  Domini  Regis  de  C*  B.  hicb. 
*  Craft.  Animarum  hoc  Tcrmino  Sandi  Michaelis  iSjii  fr 
pradi£i.  ad  triand.  exit,  inter  Mich.  Philips  Gen.  Qger.  tl 
i'Jiz.  Chichefter  vid.  Dcf.  jund.  de  (Aacito  Trante.*^ 
KjcQion.  firmjE  Exit,  praid.  triat.  fuit  coram  Roberto  Joh^ 
fon  Arm.  fecundo  Juflic.  Domini  Regis  de  Banco  prnNjK 
&  Adamo  Gufack  Arm.  un.  al.  Jnftic.  diSi*  lyni  Rqirde 
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Bftnco  prflcd.  ad  Barram  Cur.  prsed.  prxfat.  Michael  fafi- 
pon.  per  breve  Sr  narration,  fua  quod  qiiidam  Roger  us  Maf- 
terfoo  1 1  die  Januarii  29  Car.  2.  demifed,  &c.  and  recite  ihr 
dethration  and  plea^  and  ijfue.  Et  modo  hie  ad  triation.  exi- 
tilt  prflcdid.  praefat,  Michael  dedit  in  evidenc.  quod  pricfat. 
Rogeriis  feifit.  fuit  de  prsemjfr.  praedift  in  dominico  fuo  ut 
de  teodo,  &  fic  feifit.  exiften.  dimifir  tenementa  prsed.  cum 
pcrtin,  cidem  Mtchaeli,  Et  quod  ipfe  iden:i  Michael  virtuie 
ejulilefn  dimiflion.  in  tenementa  prso.  iatravit,  &  fuit  inde 
pefleflionat.  quoufq^  le  Defendent  luy  ejeS,  prout  il  ad 
<ieclare. 

That  the  defendant  gave  in  evidence  to  prove  that  (he  was 
aUil  gtultyv  That  the  faid  Roger  Mafterfon  long  before  the 
faid  demife  to  the  pUintifF,  v/z.  4  'January  1672.  by  inden- 
ture for  money  bargained  and  fold  the  premifles  to  one  Ed- 
mrd  CMchefter  for  500  years,  that  the  faid  Ediuard  Chi^ 
oHeAir  sSittwwrdsj  viz,  14  February  16739  did  make  his 
laft  will  in  writings  and  thereof  made  his  brother  Johi  CAi" 
€kefler  bis  executor,  and  Wiliiam  Hancock  overfeer.  And  to 
prove  that  be  made  the  laid  wtll,  (he  produced  an  inftru- 
iBciit  *  under  the  fcal  of  the  prerogative  court  of  Canierbury,  ^  p.  405, 
reciting  the  (aid  will^  and  that  the  faid  Join  Chichefter  wa^ 
beyond  the  feas,  and  a  grant  of  the  adminiftration  to  the 
laid  William  Hancock  for  fo  long  time  as  the  faid  executor 
fhall  be  beyond  fea»  dot.  3  Sept.  1674.  ^"^  alfo  one  other 
writing  in  parchment  under  the  feal  of  the  confiftory  of  the 
bi(hop  of  Ferns f  purporting  a  probate  of  the  faid  will  by 
the  executor  himfeify  dat.  7  November  iSq^  that  Edward 
CIdchefier  named  in  the  will,  and  in  the  probate,  are  the 
fiune  perfons.  That  the  faid  Edward  died  in  England  2S 
May  16739  and  that  the  faid  John  Chichefter  the  executor 
is  alive.  That  the  plaintiff  gave  in  evidence  another  writ- 
ing in  parchnnent,  under  the  feal  of  the  prerogative  court  of 
hrtlmidt  dot,  15  December  1677,  whereby  reciting  that  the 
faid  Edward  Chichefter  died  inteftate,  the  archbifhop  of 
Armagh  granted  adminiftration  to  the  plaintiff  as  principal 
creditor;  whereupon  the  faid  £//ztf^^M  without  any  farther 
proof  of  the  faid  will,  defired  the  faid  juftices  that  they 
would dired  the  jury  that  the  faid  wriiings  produced  by  her 
were  conciuifive  evidence  to  prove  that  the  faid  Edward  CiYi* 
ehefiir  made  the  faid  will,  and  fo  (he  was  Not  guilty  of  the 
laid  trefpafs  and  ejedment. 

Neverthelclfi  the  faid  judices  did  only  direQ  the  jury  that 
the  faid  writings  were  evidence,  upon  which  they  \x\^^S\t 
find  that  the  (aid  Edward  made  the  faid  will,  but  not  that 
the  fame  wasconclufive  evidence  in  that  behalf,  and  io  jtfi  it 
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indifferently  to  the  jury.  Whether  the  faid  Edward  made 
the   faid  will  or  no,  though  the   plaintiff  ofFered  nothing 
againft  the  faid  will,  but  the  faid  letters  of  adminiftritiaii- 
granted  by  the  faid  archbifh.'p  of  Armagh ;  whereupon  the 
jury  found  that  the  faid  Edward  made  uc  fuch  will ;  ther^ 
^    upon  judgment  was  given  in  If.  fi.  for  the  plaintiflFy  and  the 
defemiant  brought  a  writ  of  error  in  B.  R,  in  Irelatidf  and 
there  the  judgmeru  wa$  affirmed  ;  and  now  (he  hath  brought 
a  writ  of  error  here,  and  aflii^ns  for  error^  the  not  allowing 
of  the  evidence  to  be  conclufive,  as  in  ibe  bill  of  excep- 
tions is  alledgcd.     And  here  alfo  judgment  was  affirnnd  by 
the  whole  court,  becaufe  though  the  evidence  be  conciufife^ 
yet  the  jury  may  hazard  an  attaint  if  they  pleafe;  ai^lthe  ^ 
proper  way  for  the  defendant  had  been  to  have  demurred,  ^ 
upon  the  plaintiff's  evidence.     This  queflion,  whether  the 
probate  is  conclufive,  hath  been  varioufly  allowed;  bot of 
later  days  it  hath  been  adjudged,  that  liothin^  can  bcgiveit 
in  evidence  againft  it,  but  forgery  of  it,  or  it$  bciif  ob- 
tained by  furprifc. 
*  P.   ±06.      *  Authorities,  that  the  evidence  is  not  conclufive. 

Trin.  44  E,  3.  16.  a.  ftl  i.  Debt  againft  an  adiqinilli^ 
tor.  The  defendant  pleads,  That  the  party  made  a  willf 
and  the  defendant  and  another  his  executors,  and  ju<femeDt 
of  the  writ,  and  produces  the  will  in  courf  under  the  feal  of 
the  ordinary.  The  plainriff  replies  that  he  died  ioteftate, 
and  the  defendant  rejoins,  that  the  plaintiff  ought  not  to  be 
admitted  to  aver  that  againll  the  (eal  of  the  ordinary;  bot 
no^  tillccattir. 

The  defendant's  fuggeftion,  and  iffuc  was  taken,  Wh^ 
ther  he  died  inteftate,  or  no,  notwithftanding  the  prohite 
under  feal.  Fitz.  EJioppel g.  Br.  EJloppel '^6.  9G.  SI.*- 
,\\.  a. 

Pfffch.  22  H.  6  52.  b.  pi  25.    By  Newton  and  all  his 

companions,  the  defendant  may  tr:;verfe,  that  the  phintiA 

vere  not  made  executors  notwithdanding  the  teftamcfit  f* 

Executors  i  7  Bro  Tejlament  4.    Mich,  34  /id.  14.  ^«  /^ 

26.    By  Pr'ifoty  a  teflament  may  be  difproved  by  the  law  of 

the  church  ;  as  if  //.  makes  two  teflaments  and  dies,  ibe 

fir  ft  teflament  is  proved,  and  afterwards  the  fecond  ttfii- 

meiit,  which  is  the  lad  will,  is  found,  and  another  aMn 

executor,  10  this  cafe  this  laft  teflament  now  (hail  be  proMdi 

and  the  other  (hall  be  void.     If  the  firft  executor  briif  >* 

aOion  as  executor,  the  defendant  may  well  avoid  it  by  ff^ 

cial  matter.   Mich.  21  £.  4.    50.  a,  pL  9.  by  CUrind    j 

Caiefliy^  where  executors  are  plaintiffs,  the  defeodMit  ^ 

Us  that  the  teftator  did  not  make  them  his  czecutoni  ^ 

fuch . 
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fcch  tn  one,  tiid  the  iflue  (hall  be  taken  upon  the  nutter  in 
hSt,  mi  upon  the  probate  of  the  teftament,  for  they  might 
forge  a  teftament ;  fo  in  adtniniftration  the  iflfue  (hali  not  b« 
taken  on  the  letters  of  the  biOiopy  but  on  the  matter  in  fait, 
ms.  Thai  the  ordinary  did  not  commit  to  them  the  admi- 
niiftration  by  his  letteri.  Bro.  Record  zi.  A  teftament  is 
not  matter  of  record  at  the  common  law,  notwithftanding 
rife  probate,  for  H.  may  deny  the  making  of  the  parties 
csecutorsy  and  try  it  per  patriam.  Raft.  Ent.  325.  Several 
pleat  that  the  teftator  did  not  make  the  plaintiffs  executors, 
and  iflbc  upon  them.  Plow.  282.  a.  The  feal  of  the  or* 
dinary  put  to  the  adminiftration  is  but  matter  in  fait,  which 
is  not  any  EftoppH  for  the  time,  nor  (hall  enforce  the  exe.- 
cbfor  to  fue  in  the  fpiritual  court  to  repeal  it ;  but  he  (hall 
SToid  this  by  plea,  or  by  taking  the  goods  of  the  adminifr 
trttor,  or  by  any  matter  in  fait,  as  occafion  minifters. 
Dyer  294  i*  pL  7-  IflTue  was  joined,  if  the  biihop  of  Lon* 
ihk  hath  committed  adminiftration,  it  (hall  be  tried  by  the 
country.  On  the  contrary,  that  the  probate  is  not  *  tni-  ♦  p^  ^qj^ 
vcrfaUe ;  and  fo  is  the  law  at  this  day.  Roll,  i  Rep.  226. 
Tritu  13  Jac.  B.  R.  debt  by  an  executor,  he  (hews  the  will  ^  m  J  r" 
to  the  court  provedf  by  fentence.  The  teftat^  pleads  ihc  ^*  m^P^^ 
dcfendanL  died  inteftate,  and  that  the  adminiftration  was 
oommitted  to  him,  and  (hews  an  appeal  of  the  faid  fentence 
of  the  probate  of  the  will.  And  by  Oike,  Dodderidge  and 
Hmtghton  it  is  not  a  good  plea,  becaufe  if  it  ft;ould,  no  exe- 
cutor (hould  have  an  a3ioA  during  fuch  appeal,  which 
wotdd  be  a  grand  prejitdice. 

Memorandum,  3  December  1680.  At  one  oMock  in  the 
Mbming  died  fir  William  Ellyr,  knt.  one  of  the  juflices  of 
the  court  of  Common  Pleas,  at  his  chamber  in  Serjeants^ 
Ifmxn  Fleet 'flreet,  Grandavus  fene£lute,  \\z.  atat.  71. 

UPON  the  trial  of  the  lord  vifcount  Stafford,  who 
was  impeached  by  the  houfe  of  commons  of  high 
treafon,  the  cafe  fell  out  to  be,  that  his  charge  was.  That  he 
Kreiperfont  to  kill  the  king.  And  upon  the  evidence  it  ap* 
peared,  that  Stephen  Dugdale  (wort,  that  iheprifoner  prof-i- 
fered  him  500/.  to  do  it ;  and  Oates  another  witnefs  fwore, 
that  the  prifoner  received  a  commiftion  to  be  pay-mafter  to 
an  army  to  he  raifed  by  the  Roman  Catholicki ;  and  Turhfr* 
9ib  fwore,  that  another  (ive  or  fix  years  before  time,  the 
prifooer  at  Paris  proffered  him  a  good  reward  to  kill  the 
king.  And  upon  this  evidence,  the  queftion  wai  piit.tq  all 
the  judges  then  attending  (who  were  all  there,  but  Serous 

chief 
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chief  jufli(.c,  and  Ellyt^  who  was  lately  dead)  Whether  Aia 
was  fufficient  evidence'  for  conviding  the  oflFender  by  di^ 
ftaiute  of  1  £.  6.  cap.  12.  apd  5  £.  6.  cap.  11.  which  re* 
quires  two  witnefTes  for  conviding  of  a  traitor,  ftod  b( 
finding  an  indidmenr ;  and  here  is  but  one  witnefs  to  each 
fad.     And  after  conference  between   thensrelvcSf   a)i  th^ 

1'udgcs  delivered  their  opinions  ftriatim^  beginntng'wJth  x\i§ 
ord  chief  jgflice  Horih ;  that  when  the  prifoner  is  chtrgrf 
with  the  offience  of  killing  the  king,  and  the  eyifieiice  k% 
^hat'  he  at  feveral  times  laboured  it,  and  by  feveral  wnyi^ 
and  to  each  particular  time  and  fa£^  there  is  but  one  wit« 
nefj,  and  yet  every  of  the  faid  fads  conduces  dii^fily  te^he 
effeding  and  perpetration  of  the  fad  and^  treJiFop  chargecf 
upon  the  prifonert  fuch  evidence  ts  fufficteiit  within  Ibf 
ftatute.  But  otherwtfe  it  had  been  if  the  fads  hyi  beea 
tending  to  another  feveral  treafon ;  and  the  reafbo  given  why 
fuch  evidence  was  good»  was  becaufe  otherwtfe  H'frould  be 
f  P.  408«  a  tnoA  difficult  thing,  and  almoft  ^  impeflibie  to  oonvift 
'  anyone  of  high  treafon  for  compaiEng  the  death  of  the 
king,  for  fuch  obmpaflings  are  feldora  aded  in  the  pnefenct 
of  two  witneflfes  at  one  time  prefent.  Andtipon  this  o<»k- 
(ion  my  lord  chancellor  in  the  lords  houfe  was  pleft(ei|  16 
communicate  a  notion  concerning  the  r^afon  of  two  wit- 
nefics  in  tre(|fon,  which  he  faid  was  not  very  familiar  he  bo* 
lieved  ;  and  it  was  thi«9  anciently  all  or  mod  of  the  jodgta 
were  churchmen  and  ecclefiaftical  perfons,  and  by  tbeoaiiQi| 
faw  now,  and  then  in  ufe  all  over  the  chriftian  world,  none 
can  be  condemned  of  herefy  but  by  two  lawful  and  crediUb 
witnefTes ;  and  bare  words  may  make  a  heretick,  bur  not  a 
traitor,  and  ah tiedfly  herefy  was  treafon ;  and  from  tbehce 
the  parliament  thought  fit  to  appoint,  that  two  irintriflirt 
ought  to  be  for  proof  of  high  treafon.  '  •" 

Tn  the  fame  trial  of  the  (aid  vifcount,  after  the  lords  bad 
frriatim  voted  (whereof  thirty  two  acquitted,  and  fifty  fbof 
condemned  Iiim)  he  moved  in  arreft  of  judgment,  thfttevei^ 

Cerfon  arraigned  ought  by  the  law  to  hold  up  his  handaltbe 
ir,  uhich  he  did  nor,  nor  ever  was  demanded  fo  to  doj^ 
and  thereupon  the  opinion  of  all  the  judges  was  afked,  who 
unanimoufly  anfwered,  That  that  ceremony  was  onljr  fo^ 
the  making  known  the  perfon  of  the  offender  to' the  cowC^ 
dtnd  if  he  anfwers  that  he  is  the  fame  perfoo,  ^tis  alloMI 
and  {o  it  falls  out  fometimes  in  the  circuits,  that  fooie  irill 
titt  ho-d  :<p  their  btiidy  and  yet  have  been  condemoed; aMi 
judgment  of  high  trWon  was  given  againft  the  prSbner  4i 
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^wfd^y  the  7th  of  Diomber  1680.  by  the  lord  duiDcelldr 
Finchf  who  wat  high  fteward  pr9  Umpire. 

John  Stead  verfits  EUeabcth  Benierj  Widow. 

Error  out  of  C.  B. 

E^  JECTMENT  of  Ac  dcmifc  of  Thmas  Stead  and  Devifc 
Judith  his  wife,  and  Richard  Stockdale  and  Mary  his  » ^"^*  A*»'- 
Ivifefor  five  jears.     Upon  Not  guilty  pleaded,  the  jury  S^vent.341. 
find  a  fpecial  verdid,  a  Lev.  143, 

That  Robert  Birrier  of  Kingjbn  upon  Hull  was  feifcd  of  \}^^^  '«• 
the  lands  in  queftion  in  fee,  and  had  iflue  William  his  eldeft  ,  Mod  267.' 
loBy  «od  RAnt  his  younger,  and  ^^  OMker  1669.  made  ^  Mod.  313. 
Ims  wiM  in  writing,  and  thereby  devifcd  in  thefe  words.  I  sifowf^ti 

♦  /  devije  and  givi  to  my  fon  Robert  Berrier  and  his  heirs  ♦  p^  400. 
jiar  iWTj  £1  that  my  farm^  ice.  being  the  lands  in  queftion, 
&r.  inter  alia,     item,  /  give  and  bequeath  unto  my  grandchild 
Robert  Berrier  100/. 

fl6  Deeenier  1669.  Robert  Berrier  the  fon  of  the  tefta- 
lor  died  (the  teftator  living)  leaving  iflToe  Rokert  Berrier  his 
fim  and  heir. 

Robert  Berrier  the  grandfather  26  March  1671.  made  a 
cd£cil  to  be  annexed  to  his  faid  will  in  thefe  words, 

Jnd  afi  I  the  aforefaid  Robert  Berrief  do  give  and  bequeath 
unto  my.  grandchild  Judith  Berrier,  and  her  heirs  for  ever^ 

*e  than  1  have  formerly  given  by  this  my  hfl  will  and  tijla^ 
\  a  Snie  chfe,  tic.    This  1  will  (hall  be  added  as  ft 
codicily  and  taken  as  part  of  my  laft  will  and  teftament. 

The  tenements  by  the  (aid  codicil  devifed  are  ten  acres 
of  meadow,  and  ten  acres  in  Fithing,  part  of  the  tene^^ 
'ments  devifed  by  the  faid  Robert  the  grand&ther  to  Robert 
ihe  father. 

''  The  teneipents  in  the  declaration  are  the  tenements  de^ 
vifed  by  the  will  to  Robert  ihe  father, 
^  €6  May  1 67 1.  Robert  the  erandfather  did  republifh  his 
ltd  will,  and  by  ptirol^  and  without  any  writing,  Animtf. 
tefiandi  did  declare.  That  the  faid  Robert  Berrier  the  gmnd* 
ilbn  by  the  fame  will  ihould  take  and  have  as  the  faid  Robert 
Barrier  his  father  might  take  and  have. 

I  March  1672.  Robert  the  grandfather  died,  and  Robert 
tbe  grandfon  him  furvived,  and  cfntered  into  the  faid  pre* 
Ibiflfes,  and  became  feifed  prout  lex  pojiulat. 

WUliam  Berrier  elde(f  fon  of  the  faid  Robfrt  the  grand- 
4ither»  25  September  1646    died,  leaving  ifTue  Judith  and 
Mary  the  ieflbrs  of  Mle  jplaintiflFy  whofir  hufbands  in  t  heir- 
right 


h 
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right  entered  on  the  pofltiTion  of  the  faid  Robert  the  grand* 
fon,  and  made  the  leafe  to  the  plaintiff.     Et  Ji^  kic. 

Judgment  was  given  in  C.  B,  for  the  defendant,  and  the 
plaintiff  brings  his  writ  of  error,  and  ailigns  the  general 
error.  And  by  Scrogs  chief  juftice,  ^(mes  and  myfclf,  juilg- 
inent  was  reverfed,  but  Dolben  juftice  contra.  We  had  all 
prepared  to  deliver  our  opinions  openly  in  court,  but  in  re- 
gard my  lord  chief  juftice  had  bufmefs  of  his  own  in  th6 
lords  houfe,  he  defined  that  he  might  deliver  the  fenfe  of 
the  court  without  any  argument ;  I  was  prepared  with  this 
to  fay  for  my  opinion,  viz. 
P.  410.  *  I:  I  do  not  find  at  the  bar  any  objcdion  to  the  want  of 
finding  a  good  title  for  the  plaintifF  in  this  verdid,  as  was 
objeSed  in  C  fi.  viz.  That  it  is  not  found  that  Jtiir^  and 
Mary  wives  of  the  leflTors  of  the  plaintiff  are  granddaugh- 
ters and  heirs  to  the  teftator ;  neither  do  I  find  any  ground 
for  the  objedion ;  for  it  is  found  that  Robert  Berrier  the 
teftatoi:  had  ifiue  William^  pritnogenitum  fitium  fuum^  and 
alfo  Robert  father  of  the  defendant  his  younger,  and  that 
William  died  in  the  lifetime  of  the  teftator,  leaving  iffue 
the  faid  women,  whereby  in  a  fpecial  verdid  it  muft  be 
neceffarily  intended,  that  they  are  heirs  at  law  to  the  tef- 
taior. 

In  this  cafe  there  have  been  two  points  in  queflioo,  both 
tending  to  the  making  good  a  title  to  the  defendant. 

1.  Whether  the  new  publication  of    16   Maj    1671.. 
whereby  the  teftator  did  declare  ih2X  Robert  Berrier  x\ 
grandfon  by  the  fame  will  fhould  take  and  have,  as  the 
Robert  Berrier  his  father  might  take  and  have,  did  pafs  an^^-  jj 
eftate  to  Robert  the  grandfon  ? 

2.  If  that  point  fail  for  the  defendant,  then,  Whethe^^aer 
by  the  words  of  the  will,  I  devifs  and  give  to  my  fin  R< 
bert  Berrier  and  his  heirs  for  ever,  Robert  the  grandfoA 
take  ? 

I  hold  in  both  points  for  the  plaintiff  in  the  afiion,  ai 
that  the  judgment  (with  all  due  reverence  and  refped  toti 
perii^ns  and  court  that  gave  it)  ought  to  be  reverfed. 

jif  to  the  firji  pointy  I  cannot  diftingulfh  it  from  the  tb^Srd 
point  in  Bret  and  Rigden*s  cafe,  Plowden  345.  h.     1"^  ht 
words  there  were,  'That  Thomas  Bret  the  fin  Jbwld  be 
to  Giles  (thedevifir)  end  that  he  Jbould  have  M  thi 
which  his  father  by  the  will  fbould  have,  if  he  ked 

and  here  the  words  are,  That  Robert  Berrier  the 

(ball  take  and  ?;ave  as  his  father  might  take  and  have*    H^tOi 
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1>eiiig  in  writing  cannot  pafs  any  thing,  by  mfon  of  the 
ftatutes  which  appoint  land  to  pafs  by  will  in  writing.  And 
fo  were  Gmvdy  and  Clenctf%  opinions  in  Fuller  and  Fuller^ 
cafe,  3  Cro.  423.  But  this  point  feems  to  be  agreed  with 
me  at  the  bir,  and  theicfore  1  ihall  not  infill  upon  it 
farther. 

MiUihe  feccnd  point.  Confini&ions  of  wills  ought  to 
tecolleded  out  of  the  words,  and  not  dehors,  or  by  aver- 
ment, at  5  Co.  68.  Chenye^s  cafe ;  and  therefore  39  EUz^ 
Gifflbfi^  verfus  Bowyer,  2  Leon.  70.^/.  94.  Williani  Bow- 
ycr  had  two  fans,  and  devifed  his  land  to  his  younger  fin  in 
tail,  •  the  remainder  to  the  heirs  of  the  body  of  his  eld?fi  fon,  ♦  P.  41 1, 
Mr  remainder  to  his  daughters  in  tail\  Williani  Bowyer  dies, 
ike  younger  fin  dies  without  iffue,  living  the  eldefl  fin ;  and 
in  an  aflife,  the  tenant  produced  witnefles  to  fwear  that  the 
devifor  declared,  7hat  as  hmg  as  his  eldefl  fin  had  iffue  ofKs 
body,  the  daughters  fbould  not  have  the  land ;  but  the  court 
ntterty  rejeded  the  evidence  ;  and  indeed  were  it  otherwife^ 
no  man  could  advife  his  client,  or  know  the  certainty  of 
any  will ;  for  if  contrary  to,  or  otherwife  than  what  appears 
written  might  be  averred,  one  will  would  appear  in  writing, 
and  quite  another  upon  evidence. 

Which  being  fo,  it  neceflarily  follows,  that  the  parol  de* 
ckration  is  out  of  doors  in  this  will,  and  it  is  not  at  all  to 
be  taken  notice  of. 

Then  the  words  on  which  the  defendant  mud  rely  for 
bii  title,  are, 

/  give  to  my  fon  Robert  and  his  heirs,  by  which  the  de- 
fendant niuft  take  either  as  heir  to  his  father,  or  as  fon  to 
Us  grandfather. 

The  firft  he  cannot,  by  Bret  and  Rigden^  cafe,  in  the 
fecond  point  there,  becaufe  the  words  (heirs)  is  but  to  (hew 
the  quantity  of  the  eftate  given,  and  to  make  them  perrons 
to  take  immediately  by  the  will. 

He  cannot  take  as  fon,  for  thefe  reafons. 
I.  The  word  fon  is  never  taken  for  grandfin,  no  more 
than  ehiU  is  taken  (or grandchild.  3  Cro.  357.  Brown  verfus 
Pe^.  Warner  feifed  in  fee  of  two  manors,  Warners  aiid 
Churchall,  devifes  Warners  to  the  eldeft  fon  of  his  coufin 
Richard  Fofler  in  fee,  and  he  devifes  the  manor  of  Churchall 
fo  Margaret  Waters  for  life,  the  remainder  to  fuch  of  his 
coufin  Fofler^^  children  as  ihall  be  then  alive  and  owner  of 
Warners.  Refolved,  If  fuch  fon  be  dead,  when  Waters 
dks,  the  grandchild  of  Richard  Fofler  ihall  not  take ',  the 
neafen  is  given,  becaufe  out  of  the  words  cUld  and  grand- 
cMU  are  diflFerent  perfons. 

2.  The 


Ternu  Mich.  32  Cir.  t.  i6So.  R  R. 

1.  The  words  CjitiJ  «nd  (grandfm)  are  di(criiiiia«feii||( 
words  in  alPinftrumentt^  and  in  thi«  very  will^  for  he  giTCi 
the  tand  to  his  fon,  «id  looA  legacy  to  his  gras^fon. 

3.  By  the  famereiliBfii  the  fon  of  the  grandfon  may  take  ; 
and  it  appears  aoc  wkrbether  this  Rsoberi  had  a  foa  named 
Robert. 

4.  It  was  not  the  intent  of  the  devifor  (as  exprefled  in 
the  will)  l^kat  the  grmdfou  Jbould  Sake,  for  he  tnaket  bifli  a 
diftind  legatee. 

*  P.  412.  *  5.  The  inconYenience  which  wouM  cnfiie»  AmuM  die 
word  (fin)  be  fo  taken ;  no  certain  conftrudioa  cbtild  be 
made,  for  fo  goi^,  grent  grmidfiu,  fm-h^lmms  fSc.  iMf 
take^  and  no  body  call  guefii  whom  the  teflator  naeaat.  TJm 
faeae  mifcfaief  would  happesi  as  by  an  aveoneit  Wfoee* 
nentioned. 

Had  the  defendant  been  called  freqaentty  by  tlie  teftal^r 
in  his  life-time,  his  foo,  he  had  been  capable  to  take  by  ikat 
name  \  as  an  illegitimaie  fen  may  take  by  the  name  of  f h« 
tepiited  fWtbert  after  he  hath  acquired  a  certaihi  nanM  by 
reputatiofl. 

.  But  it  is  not  found  in  the  whole  record,  that  the  teftalor 
knew  of  the.  death  of  his  fon  Rxhtrt.  True  k  is^  that  Eh* 
pared  declaration  difpofos  to  the  defendant  what  was  gUen 
to  his  father,  but  that  may  be  as  weU  for  othier  reafMa  oa 
for  death. 

Oije/l.  The  new  poblicaticii  is  aa  if  the  will  wate  tmw 
writ  over  again. 

/{^.  I  grant  it»    But  then  if  the  words  are  the  fttnCf 
^  there  will  no  more  pafs  than,  by  the  iirft  writing* 

If  he  had  deviftd  to  Robert  Berrier  (without  addtttori)  ar 
to  my  heir  Roberi  (if  the  truth' were,  that  his  heir  nt  his 
death  proved  to  be  Robtri)  this  new  publication  would  have 
made  the  will  have  paf&d  the  lands,  becaufe  the  woids 
would  have  agreed  with  the  perfon  of  the  deirifBey  as  it 
Beckford  and  Parmtft  cafe.  3  €ro.  493.  Psrfons  (tikA  ci 
lands  m  AUwortk  devifed  all  his  lands  there  10  his  datlghteri 
Bm-bsra  and  }W,  and  then  ptiit:hafes  more,  and  then  oc«r 
publi(hes  his  will.  Relblved,  The  new  purchafed  laads 
pafled,  becaufe  fufficient  words ;  fo  is  Bret  and  RigiiA 
cafe  ifi  the  fecond  point  there. 

Obje^.  By  the  record  it  appears,  that  the  devifor  iillefld* 
ed  to  pafs  the  land  to  his  grandfon  the  defendant. 

Refp.  The  intent  appears  not  by  the  will.  2.  That  hi* 
tent  was  not  according  to  law,  and  the  intent  muft  be  fob- 
fervient  to  the  rules  .of  kw,  and  not  e  contrMf  asORnafa 
and  Clark^s  cafe  is,  and  many  cafes  might  be  cited  eo  that 

bead. 
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head.    And  ^dfy^  vilb  muft  have  an  apparent  iiHcntf  vhen ' 
they  dtfinhem  ao  heir,     i  Cr^.  369. .  Sfirii  verfvi^  Bencc. 

As  to  the  leafe  made  by  two  copirrtners  and  their  buf- 
banday  Fi4f  ifoor  682-  pl>  939.  MiHemr  verfui  lUiinfai, 
Nojf  13.  2Cr0.^3.  JurJain  vnrfns  Sirer  166.  Month  ytxtvts 
JVpUingion.  It  feemf  good  eoough  after  a  verdid;  and 
judgment  was  reverfed. 

♦  Harriibn  verfiis  Bclfcy.    Kane.  EjeStment.        *  P«  4' 3' 

JOHN  PEPPER  feired  in  fee^  by  leafe  and  releafe  for  Remainder. 
IQo/.  conveys  the  lands  in  queftion,  totheufe  of  Paul  "  y*"^  345- 
Barret  Sen.  and  Sarah  Barret  his  daughter,  for  their  Hves,  the  I  show!  91. 
rtmmndir  to  the  ufe  of  the  firfl,  and  every  other  fons  o/*Sarah  in.  Pdlexf.  573. 
tmiltnaUf  the  remainder  to  the  ufe  of  her  daughters  equally  to  be 
divided  in  taii  mede^  the  remainder  to  the  ufe  of  the  right  heirs 
^Plitil.     Sarah  by  deed  gives ^  grords,  remifes  mid  releafe s  ail 
her  right  and  eflate  to  the  faid  Paul  and  his  heirs,  to  the  vfe  of 
Um  and  his  heirs.     Sarah  marries  Samuel  Hall,  and  hath  iflue 
Samuel  Hallltffor  of  the  plaintiff.     Paul  Barret  by  indenture 
21  May  28  Car.  2.  covenants  to  (land  feifed  to  the  ufe  ofhim^ 
felff^  Ufe,  the  remainder  to  Sarah  Norwood  his  grandchild 
ferher  Ufe,  the  remainder  to  Paul  and  Thomas  Nojwood  fns 
gewuklUldren,  and  their  heirs.     PaulJrV/. 

The  fole  queflion  of  this  cafe  is,  whether  the  remainder , 
Kinited  to  Samuel  Hall  ieflbr  of  the  plaintiff,  as  firft  fon  of 
Surak,  be  deftroyed  by  Sara/t%  releafe  ? 

And  I  conceive  it  is  not,  and  that  judgment  ought,  to  be 
given  fm  the  plaintiff. 

I.  It  cannot  be  denied  by  the  other  fide,  but  that  Pa»l 
Barret  and  Sarah  were  joint^tenants  for  their  lives,  and  that 
the  eRate  in  fee-iimple  is  not  executed  in  Paul  Barret.  Coke 
upon  Littleton  1 82*  4. 

For  though  a  difccnt  or  any  other  fubfequent  conveyance 
will  deftroy  the  jointure,  as  WeJlcoi*s  cafe  is,  2  Co.  60.  yet 
till  ttien  they  remain  joint-tenants. 

Cole  upon  Littleton  273.  Two  coparceners  of  a  rent,  and 
one  marries  the  ter-tenant,  the  other  (nay  releafe  to  her  that 
was  married. 

Th  requiiite  for  the  execution  of  all  contingent  remain- 
dera,  that  the  particular  eftate  do  continue  the  fame  it  was 
at  the  time  of  the  creation  thereof,  when  the  ufe  comes  in 
ejfe\  for  it  muft  veft  either  during  the  particular  eftate,  or 
at  ieaft  eo  inflante  that  the  particular  eftate  determines,  i. 
€k»  6<S.  Jrcher^s  cafe. 

3.  This 
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3.  This  itleafe  doth  not  aher  the  cftate.  i  Coke  upm 
Uitleton  273.  Such  a  rekafe  is  no  alienation,  IT/iiri  63. 
IVafe  9 tvfnt  Pretty,  By  W7nfA.  jufticc,  ^nd  Hobarts  if  land 
be  given  to  two  upon  condition,  that  they  (hall  not  ttlien, 
^  P*  414*  ^n<l  *  one  releafes  to  the  other,  it  is  no  breach  of  the  condi- 
tion».  2.  [t  makes  no  degree,  for  the  releflee  is  in  by  the 
lefTor,     Coke  upon  Littleton  184. 

And  though  the  remainder  did  before  depend  upon  an  cT- 
late  for  two  lives,  and  nowbut  on  one,  that  one  is  the  (ame 
cftate  in  quality,  though  not  in  quantity. 

Fitz*  Aid,  77.  Tenants  in  Tpecial  tail  recover  in  affize, 
«nd  afterwards  one  dies  without  iflfue,  and  the  other  being  te^ 
nant  in  tail  after  poflibility,  is  redifTeifed,  he  (hall  have  a 
rediflfeifin,  becaufe  it  is  the  fame  freehold  which  he  had  be- 
fore, and  is  part  of  the  eftate-tail. 

I  conceive  the  cafe  of  a  condition  of  accruer  is  a  ftronger 
cafe ;  there  the  e(tate  on  which  the  condition  is  to.  grgw  rouft 
continue  the  fame.  And  yet  8  Co,  75.  i.  If  a  Rian  grant 
land  to  another  and  his  heirs  on  the  body  of  his  wife,  with 
fuch  a  condition,  and  the  wife  dies  without  ifTue,  yet  he 
may  perform  the  condition. 

4.  The  intent  of  the  parties  (which  is  oblervaUe  in  all 
a£ts,  and  efpecially  in  thedifpofuionof  eftates)  was  only  lo>' 
transfer  Saraffs  eftate  to  Paul,  and  not  to  deprive  her  cbil« 
dren,  (he  being  but  tenant  fbr  life. 

Her  a£ts  (hall  be  conftrued  with  as  much  (Iridnefs  as  the 
rules  of  law  will  permit.  Judgment  was  given  for  theplain- 
tiflFby  •Jfro^/ chief  jufticc,  Jon// and  myfelf:  but  my  bro« 
ther  Dolben  was  for  the  defendant,  but  had  not  opportonify 
to  (hew  his  reafons,  becaufe  my  lord  chief  juftice  de(ircd 
that  be  might  deliver  all  our  opinions  (hortly. 

O(bohi  verfus  WandcL 

Trcfpt%         rr^  R  E  S  P  A  SS  upon  the  ftatute  of  1  iJ.  3  ceip.  3.  for 

X  taking  the  plaintiff's  goods  (being  arreft^  for  fiifpi- 
cion  of  felony)  before  convidion,  and  declares  of  feizing  t  * 
certain  parcel  of  money;  and  after  verdid  for  the  plaintiCff 
Stanhope  moved  in  arreft  of  judgment,  becaufe  the  words  of 
the  ftatute  are,  that  nme  Jball  feize  the  (goods)  of  any  pfffm^ 
f^c,  and  money  is  not  goods,  Fitz.  Brief  5 1 2.  Bat  ad* 
judged  for  the  plaintiff,  and  that  mpney  is  goods  ;  andtliitt 
cafe  is  only  the  opinion  of  Finchden. 

Vaicnitae 
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♦  Valentine  Jo3mcr  v^^j  Sir  Robert  Vyncr.   JSrr^r.  *  P*  415- 

/»  C.  B.     London. 

Intr.  Pafch.  32  Can  2. 

DEBT  upon  a  bond  againft  the  defendant  as  fon  and  AwtH. 
heir  of  Ckrijiopfur  Joyner,     The  defendant  demands 
oyer  of  the   condition,  which   is,  whereas  the  above-bound 
Chriftopher  Joyner  did  4Decei[nbcr  1665,  leave  with  Henry 
Lewys,^  thenfervant  to  the  above-named  Sir  Robert  Vyner,  a 
Utt  of  exchange  ofthefum  of  61 1  14/.  4  J.  payable  by  Richard 
Fuller  kte  of  London  merchant ^  deceafed^  and  upon  leaving  the 
ftdd  bill  thefaid  Chriftophcr  Joyner  had  credit  in  his  account 
with  the  faid  Sir  Robert  Vyner  for  the  faidfum  of  61  L  14/. 
4^.     And  whereas  the  faid  Henry  Lewys  doih  aver  that  the 
faid  fum  of  61  /.  1 4/.  4^.  wasnotpaidto  thefaid  Sir  Robert  Vy- 
ner, or  any  other  perfon  for  his  ufe^  the  condition  therefore  of  this 
obligation  isfuch^  that  if  thefaid  Chriftopher  Joyner  fballnot^ 
before  the  i  oth  ^November  next  the  date  above-written,  legally 
Widfufficiently  prove,  that  the  feud  fum  of  61  I.  14/.  j^d*  was  paid 
to  the  faid  Sir  Robert  Vyner,  or  to  his  ufe,  then  if  the  faid 
Chrillopher   Joyner,  his   heirs,  executors,   adminiflrators  or 
affigns  do  well  and  truly  pay  or  caufe  to  be  paid  to  the  faid  Sir 
Robert  Vyner,  his  executors  or  ajfigns  upon  the  faid  loth  of 
November  the  faidfum  ofSiL  14/.  ^.  arui  all  interefl  at  6 /. 
per  100/-  per   annum  accrewing  for  thefaid  money,  from  the 
jfud  4/ii  day  of  December  1 665.  until  the  payment  thereof,  that 
then  this  obligation  to  be  vojd,     Quibus  ledis  &  auditis,  the 
^feodant  pleads,  that  the  faid  Chriflopher  Joyner  his  father, 
after  the  making  of  the  faid  bond,  and  before  the  faid   lOth 
of  November  viz.  20  May  24  Car.  2.  died.     The  plainliflF 
femurs  ;  and  adjudged  by  the  whole  court  for  the  plaintifF; 
for  there  is  a  difference  where  the  condition  contains  a  duty 
veiled  in  the  obligee,  and  where  it  is  only  a  collateral  ad  ; 
lor  in  the  firfl  cafe  the  executors  are  bound  to  perform  it ; 
and  fo  the  obligor  forfeits  his  obligation  if  it  be  not  performed. 
3  Oa.  10.    Kingwell  ytxiw^  Knapman,  2  Leon.  155.    Debt 
iipon  an  obligation,  conditioned,  that  whereas  there  were 
diyers  cogtroyerftes  between  the  plaintifF  and  the  brother  of 
tiie  defendant,  and  they  fubmitted  themfelves  to  the  *  arbi-  ♦  P.   416, 
trement  of  one  Coxin.    Now  if  the  faid  brother  perform  the 
award,  then,  iJc.     The  defendant  pleads  that  the  arbitrator 
made  an  award  that  the  brother  (honid  pay  30  /.  viz,  20  /.  at 
Eafter^  and  10  /.  at  Michaelmas,  and  that  he  paid  the  20/. 

but 
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but  before  Michaelmas  he  died ;  and  adjudged  for  the  plain- 
tiiF.  becaufc  the  61m  awarded  was  become  9  duty;  but 
otherwife  where  no  duty,  as  to  make  a  feoiFment,  or  to 
prove  an  allegation  in  a  bill  of  equity.  Dyer  262.  a.  pL  30. 
Antndel  verfus  Comb. 

Dorothy  Lee,  Admifliftratrix  of  William  l>ee  her 
Hufband)  againft  Charles  Garret  and  Mary  Ms 
Wifc>  Executrix  of  Frances  Ambler.     hBdd. 

Debt.  TXEBT  upon  an  obligation  of  600 L  dai.  11  Aug* 

ft  Show.  143.  J^J  1657.  the  condition  whereof  (upon  oyer  demanded) 
bf  thai  whereas  a  marriage  h§th  been  lately  had  between  the 
abwe-named  William  Lee  and  Mary  daughter  of  the  ehne^ 
^imJ  Frances  Ambler ;  if  now  the  heirs ^  executors f  admrnf' 
trators  or  affigns  of  the  [aid  Francis  Ambler  do  and  fhaUwei 
attd  tfuly  pay  or  caufe  to  he  paid  unto  thefaid  William  Lee,  ttt 
executors,  adminijlrators  or  a/figns  the  full' and  wMe  fiim  of 
300  A  within  two  months  next  after  the  death  ofthejaid  Frao-  • 
ces  Ambler,  if  thefaid  Mary,  or  any  i (fue  of  her  hody  by  Wil- 
liam fball  be  living  at  the  death  of  thefaid  Frances.  Then,  ifc» 
The  defendant  pleads,  that  i  January  29  Car.  2.  the  fiiid 
William  Lee  died  intedate,  and  the  faid  Francis  Ambler  him 
iurvived;  and  15  Febr.  31  Car,  2.  died,  and  that  the  £iid 
Mary  the  wife  of  IVilliam  Lee  died  before  the  faid  Frances$ 
leaving  the  faid  Mary  wife  of  the  defendant. 

1  hat  at  the  death  of  the  faid  Frances ,  nor  any  time  with- 
in two  months  next  after  the  death  of  the  faid  FrmveSf 
there  was  no  executor  or  adminiftrator  of  the  faid  WilBam 
Lee,  nor  any  perfon  appointed  on  the  behalf  of  the  faid^/7- 
liam  Lee,  to  have  or  to  receive  the  faid  300/.  in  the  did 
condition  mentioned,  nor  to  whom  the  fame  could  be  paid 
^  according  to  the  for(n  of  the  faid  condition ;  and  that  tdmi- 
nillration  of  his  goods  and  chattels  was  not  granted  wtthio 
one  year  next  afiei  the  death  of  the  faid  Frances.  The 
plaintiff  demurs  generally ;  and  adjudged  for  the  piaiociff, 
becaufe  the  money  being  a  duty,  the  defendant  ought  tflf 
have  pleaded,  uncore  prifi,  bfc. 

*  P.  41  ;•  *  Attorney  General  verfus  Blood,  Chriftian  &  aL  MdSdl 

Confpiracy.        A    N  information  for  confpiring  to  indi£k  the  dube  rf 
ft  suow.  1 14.    J^  Buckingham  of  buggery  of  a  boy  called  Nemar.  Upfl» 
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MC  gBiUjr  pleaded)  they  were  tried  at  the  bar  in  TrinUy* 
term  IhA^  and  found  guilty.  And  Saunders  moved  in  arreft 
of  judgment. 

I.  That  the  writ  of  Fef  lire  facias  was  probos  (^  legates  io* 
mines,  whereas  it  ought  to  have  been  iiberos  W  legales  homi^ 
neSi  for  there  is  a  difference  between  probus,  liber  y  legaliSf 
for  legalis  is  he  who  is  not  outlawed,  and  again  (I  whom  no 
ezoepiion  can  be  taken  in  this  behalf.  Probus  is  not  taken 
notice  of  in  law.  Uher  homo  is  not  only  one  that  hath  free- 
hold land,  but  that  hath  freedom  of  mind,  and  (lands  indif- 
ferenty  no  more  inclining  to  the  one  than  the  other.  Coke 
upon  Littleton  155  ^.  but  probus  extends  not  fo  far. 

2.  The  writ  is  quorum  quiUbet  may  expend  ao/.  m  lands ; 
and  yet  the  ftatute  of  16  £!?  1 7  Car.  2.  cap,  3.  is  expired ; 
and  the  defendant  may  be  kept  in  durance  and  imprifonment 
For  default  of  jurors  of  that  value  ;  and  the  (latutes  of  35  H. 
H.  cap.  6.  and  27  EUz,  cap,  6.  -prefcribe  a  certain  forni  for 
the  writ ;  and  though  thofe  (latutes  of  themfelves  extend  not 
to  pleas  of  the  crown,  yet  the  ftatute  of  4  ^  ^Ph.ii  Mat. 
cap.  7.  direds  the  ftatute  of  35  H.  8.  to  extend  to  fuch 
cafes ;  and  the  form  being  prefcribed,  ought  not  to  be  va* 
ricd  from,  i  Roll  Abr,  803.  n,  pi.  4.  Ludlow  verfus  Edg^ 
nu9rth.  Scire  for  Sciri^  refolved  ;iot  good  ;  and  pL  5.  quO' 
rum  qtdRbet  had  4/.  in  an  inferior  court;  judgment  was  re- 
vcrfcd  for  Ithat  caufc.  And  here  no  ftatute  of  Jeofails  helps, 
becaofe  an  information  for  the  king. 

PoUexfen  for  the  attorney  general.  1.  Probos  E«f  Iiberos  are 
€i4ctt  fenfe ;  and  the  ftatute  doth  not  tie  the  writ  tothe  verv 
Uroras  ;  and  there  are  multitudes  of  precedents,  which  ate 
thus. 

a.  'Tts  for  the  advantage  of  the  defendant  to  have  a  fub- 
ftantiM  jury,  2  Cro.  672.  Piilpot  verfus  Feeler,  3  Cro.  257. 
Motris  verfus  Thomas.  And  before  the  ftatutes  it  was,  and 
now  if  in  the  power  of  the  court  to  award  a  Feft.  fac.  cf 
what  larger  fum  they  pleafe. 

•  And  the  chief  juftice,  and  the  other  two  juftices  were  ♦  p.  418, 
cteaf,  that  the  writ  was  good  for  the  reafons  alledged  by 
fitlkxfen ;  and  To  was  t  as  to  the  (irft  exception  ;  but  I  was 
Dofy  nor  yet  am  fatisfied  as  to  the  fecond  exception ;  for  if 
it  (ball  be  in  the  power  of  the  court  to  put  what  fum  they 
plecfe  in  the  Venire  fac.  the  defendant  bein^  in  prifon  may 
te  thfere  detained  for  want  of  jurors  of  that  value  ;  but  judg- 
Mnt  was  given  againft  the  defendant  Chrijliant  (for  Blood 
was  d^)  and  one  more,  'Viz.  Thai  Chrxfliiin  Jbould Jland  in 
\ke  pitkr)  dri  hour  dt  Charing- Crofs^  between  ten  Mid  tw^l'^st 
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and  pay  one  hundred  marks  ^  and  lie  in  prifon  till  he  paid  it  fk 
other  wasfified  twenty  marks ^  and  awarded  to  the  pillory. 

Gray  verfus  T>zf. 

Cafe.  A    N  aSion  npon  the  cafe.     The  pUtntifT  declares^  thit 

I  Danv.  Ab.  2\^  j^^  being  church- warden  of  fuch  a  pariOi,  and  having 
a'jon'/ji.  given  an  account  at  ihc  end  of  bis  year  to  his  fticceflbri  aid 
1  Show.  144.  the  parifhioners  ;  the  defendant  falfly  and  malicioufly  cited 
him  into  the  ccclefiaftical  court  to  render  an  account)  and 
there  at  the  defendaint's  requefl  the  judge  excommunicated 
the  plaintifF  for  not  tendering  an  account.  Upon  not  guihy 
pleaded^  and  verdid  for  the  plaintifF,  Saunders  moved  in 
arre/l  of  judgment,  bccaufe  the  fentence  was  given  by  the 
jndere,  and  fo  he  and  the  court  were  to  blame,  and  not  the 
defendant.  But  refolved  the  adion  lies  ;  and  juc^ent  wat 
given  for  the  plaintiff;  and  in  this  cafe  for  the  plaintiflf  were 
cited  1  Cro.  291.  Carlion  verfus  MilU  2  Cro.  667.  Steer 
verfus  ScoblCf  355.  TVea/J  verfus  Peafcf  3  Cro,  574.  WiB 
verfus  Stroud.  Jones  21  z.  i  Roll.  Mr.  34.  f.  pi.  4. 112./- 
pi. 

Anne  Crouche  verfus  Faftolfe.     London. 

^'^"^  T\  E  B  T  for  rent  upon  a  leafe  for  years,  by  tndenrare, 

-L'  of  a  mefluage  in  Redrith  in  Surrey.  The  defendint 
pleads,  that  upon  Ckrijlmas-day  (being  the  quarter-day  lor 
which  the  rent  is  demanded  in  the  declaration)  he  was  at 
tht?  fa  id  njcfTuagc  by  the  fpace  of  an  hour  before  fun-ri&g 
until  fun-felting,  of  the  fame  day,  ready  to  pay  the  ftid 
rcnr;  and  that  neither  the  plaintiff  nor  any  other  on  her  ^c- 
P.  419.  *  half  came  or  was  ready  there  to  receive  it;  and  that  ht 
always  fince  the  faid  day  hath  been,  and  yet  is  ready  to  pay 
llic  fame,  y  denar.  ilL  idem  Johannes  hie  in  Cur.  prof ertperd* 
forehhend.  praj'at,  Jmiee^  ft  eadem  Anna  ilios  de  eodem  J^P^ 
yeciperc  velit.  Et  hoc^  Jfc,  And  upon  this  the  plaintiff  dt- 
inurs,  becaufe  the  defendant  hath  not  alledgcd  a  tender 00 
the  day,  but  only  that  he  was  there  ready  to  pay  the  rent- 
But  refcived  it  is  will  enough  ;  and  adjudged  for  the  de- 
fendant. 14  £.  4.  4.  22  //.  6.  57.  21  £.  4.  6.  7  0* 
Miiwid'*^  cafe.  Hob.  207.  Crawhy  verfus  Kinefwell^  WW 
Intr.  1032.  I  Cro.  76,  3  Cro.  828.  i  I^eon.  71.  pi*  9$* 
Br.t  verfus  Audar.  And  lender  needs  not ;  but  othefwii* 
where  there  is  a  condition,  the  breach  whereof  is  to  ¥ 
faved. 
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-  Memorandum,  29  December  1680.  Sir  John  Kelyng 
knight t  ofcounfel  exiraordinary  to  the  kingp  and  his  ferjemtf 
died  at  his  huje  in  ^oxxihxW  in  Bedfordlhire. 
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Lcefon  verfus  Dover.     London. 
Trin.  32  Car.  2. 

DEBT  upon  a  bond  of  600/.  dot.  19  Junii  27  Car.  2«  Coudition. 
The  defendant   demands  oyer  of  the  condition,  which 
is,  whereas  there  hath  been  a  marriage  lately  filemnized  between 
the  above-named  ]ohn  Leefon  and  Anne  Dover,  daughter  of 
4he  oBove'botmd  John  Dover,  and  that  the  faid  John  Dover 


}i  promt fe  to  pay  the  Jam  of  500  I.  as  the  marriage  portion  of 
ikejaid  Anne  to  the  faid  John  l-eefon,  200  I.  of  which  faid 
Jitmhath  been  paid  accordingly  by  the  above -bound  John  Dover. 
Uons  if  the  above-bound  John  Doy  erjbalt  and  do  well  and  truly 
fay  or  caufe  to  be  paid  the  due  interefi  0/  300 1,  yearly^  and 
avery  year^  being  1 8 1  unto  the  above-named  John  Leefon  at 
two  times  or  feafts  in  the  year  by  equal  port  ions  ^  that  is  to  fay  ^ 
9I  upon  thefeafi  of  St.  Thomas  theapoftle  next  enfuing^  and 
the  other  9I.  upon  the  feafl  of  St.  John  the  Baptift,  which 
Jball  be  in  the  year  of  our  Lord  k  676.  And  it  is  farther  the 
condition  of  this  obHgat'on^  that  the  above-bound  John  Dover 
Jball  retain  the  principal  money  ^  being  300 1,  as  afore faid^  in  his 
hmidf  for  the  ufe  of  the  faid  Anne,  until  fuch  time  as  the  faid 
John  L0te{ot)  Jball  fttlcf  or  caufe  to  be  fettled^  upon  the  faid 
Anne,  a  jointure  equal  in  value  tothefaidjum  of  jf>o\.  and 
then,  that  the  above-bound  John  Dover  Jball  upon  half  a  year's 
Mtice  thereof  pay  the  faid  fum  to  the  faid  John  Leefon,  to  be  to 
Us  own  proper  ufe  for  ever ;  all  which  the  above-'bound  John 
Dovtt  fiall  well  and  truly  perform  and  keep  ;  then  this  obliga^ 
tion  to  be  void.  Qtiibus  ledis  &  audiiis,  the  defendant 
pleads,  A£iio  non,  for  that  he  paid  the  faid  John  Leefon  gL 
00  St.  Thomas's  day  next  following  the  date  of  the  faid  obli- 

C  c  2  gattoo. 
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giatlon,  and  the  other  9/.  on  St  John  BaptiJPs  day  i(S76. 
according  to  the  form  of  the  condition.  1  hat  he  retained 
the  faid  fiim  of  300  /.  for  the  ufe  of  the  faid  Anne  Leejon  ttH 
*  P.  421.  the  •  plaintiff  ihould  fettle  a  jointure,  which  he  hath  not 
yet  done.  The  plaintiff  demurs,  becaufe  the  defendant 
doth  not  plead  p^iynoent  of  intered  for  the  faid  300/.  after 
the  firft  year;  and  it  was  adjudged  for  the  plaintifF  by  the 
whole  court,  (except  Scrogs  chief  juftice  who  was  abfent) 
tor  that  upun  the  whole  condition  it  appears,  that  the  in- 
tent of  bi'th  parties  was,  that  intered  (hould  be  pard  for  the 
300/.  for  thefe  reafons, 

1.  By  the  preamble  of  the  condition  it  appears,  tliat 
500  /.  was  to  be  the  marriage  portion  ot  Anne,  and  that  the 
plaintifF  was  to  have  it  without  refped  to  the  making  of  a 
jointure. 

2.  The  words  are,  that  the  defendant  (hall  pbydoeinte- 
reft  for  the  3000  /.  yearly,  and  every  year,  which  muft  ne- 
cefTanly  extend  beyond  one  year. 

3.  The  principal  was  to  be  retained  til)  fettlement,  which 
implies  that  he  was  to  pay  intereft  :  for  principal  and  inte- 
refl  are  relatives* 

Lambert  &  OUiot  verfus  Bcfley.     Error.  C.  B# 
Pafch.  31  Car.  2.     Rot.  382.     Norff. 

Imprifonment.  T^RESPASS  and  falfe  imprifonment.  The  phiBtiCT 
2  en.  114.  A  declares,  that  the  defendants  Lfl«^/ and  OWotfimi 
T^cA^j,  ^^^  Bowks  kingally  Barloe  and  Woodcrofif  1  April  29  Cr. 
i.^ii^armis  did  take  andimprifon  the  plaintifF  Bejfej^  and 
him  did  evil  intreat  at  tVorJiead,  and  fo  in  prifon  did  him 
from  thence  to  Aylejbam  lead,  and  there  for  the  fpace  of 
three  weeks  did  detain,  till  he  paid  them  7/«  ^»  Ei  slit 
inormia,  ^c.  ad  damnum  100/.  The  defendant  Lambift  . 
pleads  not  guihy,  and  after  iffue  joined,  the  plaintiff  txh 
ters  a  Nolle  Profequi  as  to  Lambert.  The  defendant  OBitf 
as  to  all  but  the  imprifonment  pleads  not  guilty ;  and  as  to 
the  imprifonment  at  Aykjbam  for  three  weeks,  he  fays,  that 
12  Fcbr,  in  HiJIary-Term  28  Cf?  22  Car.  2.  there  iCTiied  out 
a  writ  of  Non  omitias  out  of  the  court  of  C.  B,  agttnft  oat 
Stephen  Grecn^  and  againfl  the  plaintifF,  and  ooe  TibiMr 
Palmer,  at  the  fuit  of  Sir  JohnHobart  baronet,  direfiedto 
the  IherifFof  N9rfo!k,  by  which  faid  writ  the  king>  coiiH 
manded  the  fud  fherifF  that  he  fhould  take  the  faid  partidy 
and  have  their  bodies  at  IJ^^JImhiJler  htfovt  tbejufticcsef 

C.  5,  Mitft 
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C  B.  M^nfe  Pafck,  thea  next  following,  to  anfwer  the  faid 
•  Sir  J^hn  H$kMrt  in  a  pica  of  trefpafs  gtiare  claufum  fregitp  » 
and  a  debt  of  200  L  which  faid  writ  the  laid  Sir  John  Ihbart^ 
a  I  March  2g  Car.  2.  delivered  to  the  then  (htxxS  oi  Norfolk 
to  be  executed,  by  virttie  whereof,  and  to  the  intent  the  laid 
writ  might  be  executed,  the  faid  fherifF  made  a  warrant  to 
the  bailiff  of  (he  liberty  of  the  duke  of  Norfolk  in  the  fa'ui 
conaty,  ti^ho  then  had,  and  yet  hath  execution  of  all  writs 
within  the  faid  liberty.  And  return  thereof.  Infra  quam  exe- 
€idU  ifiiui  hrtois  MaUter  rejiahat  faciend.  pro  eo  auod  nulla  alia 
oMicuth  inde  alibi  extra  Hhertat.prded,  infra  ballivam  fuam  fieri 
pBiuii,  which  faid  warrant  the  faid  Sir  yo^B//b3^/ delivered 
10  Arthur  Onflow,,  efq ;  then  bailiff  of  the  faid  liberty  28 
March  29  Car.  a.  to  be  executed ;  by  virtue  whereof  the 
faid  Arthur  Onflofu  made  a  warrant  the  fame  day  to  the  faid 
JViUiam  Woodcroft  and  Samuel  Bowks  his  deputy  bailiffs,  to 
uke  the  (aid  Beffeyt  iSc,  by  virtue  tvhereof  the  fail?  JVood- 
troft  and  Bowles^  i  April  29  Car.  2.  took  the  faid  BeJ/ey 
aad  carried  him  to  Aylefltam,  and  delivered  him  over  to  the 
Taid  Simon  ORiot  then  keeper  of  the  prifon  of  the  bailiff  of 
the  liberty  aforefaid,  at  Ayle/bam  aforefaid;  by  virtue 
whereof  the  faid  defendant  took  him  the  faid  Be£ey  and  de- 
tained him  by  the  fpace  aforefaid,  prout  el  bene  licuit,  qua 
fuit  €ademrtnprifonafnenta,  He.  Et  hoc,  iic.  vnde,  iSc.  The 
plaintiff  replies,  that  the  defendant  OUiot  imprifoned  him  dg 
injuria  flsa  propria,  ahfque  hoc,  that  the  faid  IVoodcroft  and 
Bmulis  did  take  the  plamtiff  within  the  faid  liberty  of  th^ 
laid  duke  of  Norfolk.  The  defendant  demurs,  and  (hews 
for  cacife,  that  the  plaintiff  traver(es  a  matter  not  traverfa- 
Ue  i  and  judgment  was  given  in  the  Common  Pleas  for  the 
plaintiff,  and  damages  looi^  and  the  defendant  brought  ^, 
writ  of  errors  and  I  conceive  judgment  ought  to  be  ai- 
firmed. 

1,  In  all  civil  ads  the  law  doth  not  fo  much  regard  the 
ibtent  of  the  aSor,  as  the  lofs  and  damage  of  the  party  fuf- 
fering;  and  therefore  Mich,  6.  E.  ^.  1.  a.  pL  18.  Trefpafs 
fiMTt  vi  (if  armis  claufum  fregit,  (i  her  bant  fuam  pedibus  con^ 
iukando  confumpfit  in  fix  acres.  The  defendant  pleads,  th.>c 
he  hath  an  acre  lying  next  the  faid  fix  acres,  and  upon  it  a 
hedge  of  thorns,  and  he  cut  the  thorns,  and  they  ipfo  invito 
fcH  upon  the  plaintiff's  land,  and  the  defendant  took  them 
off  aafoon  as  he  could,  which  is  the  fame  trefpafs ;  and  the 
pbintijF  demurred;  and  adjudged  for  the  plainiitf;  tor 
though  a  man  doth  a  lawful  thing,  yet  if  any  damage  do 
hereby  befal  another,  he  (hall  anfwer  it,  if  he  could  h^ve 
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P.  423.  avoided  ir.  As  if  •  a  man  lop  a  tree,  and  the  boughs  (aR 
upon  another  ipfo  irmito,  yet  an  adion  lies.  If  a  man  (hoot 
at  buts,  and  hurt  another  unawares,  an  adion  lies.  I  have 
land  through  which  a  river  runs  to  your  mill,  and  1  lop  the 
fallows  growing  upon  the  river  fide,  which  accidentally  ftop 
the  water,  fo  as  your  mill  is  hindered,  an  aSion  lies.  If  I 
ann  building  my  own  houfe,  and  a  piece  of  timber  falls  on 
my  neighbour's  houfe  and  breaks  part  of  ir,  an  a6Hon  lies. 
If  a  man  aflault  me,  and  I  life  up  my  (lafF  to  defend  myfeif, 
and  in  lifting  it  up  hit  another,  an  a^ion  lies  by  that  perfon, 
and  yet  I  did  a  lawful  thing.  And  the  reafon  of  all  thefe 
cafe?  is,  becaufe  he  that  is  damaged  ought  to  be  recotnpenfed. 
But  otherwife  it  is  in  criminal  cafes,  for  there,  J^smon/s' 
cit  reum  ntji  mens  Jit  rea, 

Mich.  23  Ctfr.  \,  B.  R.  St  He  T2.  GuHber  t  ^trfm  Stone. 
Trefpafs  tor  entering  l^s  clofe,  and  taking  away  his  horfc. 
The  dLtendant  pleads,  that  he  for  fear  of  his  life  by  threau 
of  twelve  men,  went  into  the  plaintiff's  houTe  and  took  the 
horfe.  The  plaintiff  demurred;  and  adjudged  for  the  plain- 
tifF,  becaufe  threats  could  not  excufc  the  defendant,  and 
make  fatisfadion  to  the  plaintifF. 

Hob.  1 34.  Weaver  verfus  Ward,  Trefpafs  of  aflauk 
and  battery.  The  defendant  pleads,  that  he  was  a  trained 
foldier  in  London^  and  he  and  the  plaintiff  were  (kirmifhing 
with  their  company,  and  the  defendant  with  his  rouftet  cA' 
fualiter^  W  per  infortunium  y  cmtra  vohntatem  fium  in  dif- 
charging  of  his  gun  hurt  the  plaintiff;  and  refolved  nogood 
plea.  So  here,  though  the  defendant  knew  not  of  the 
"wrongful  taking  of  the  plaintiff,  yet  that  will  not  make  an/ 
recompenfe  for  the  wrong  the  plaintiff  hathfuflained. 

2.  The  defendant  here  fuflFcrs  no  wrong  but  by  his  owti 
^£k  and  will,  for  he  was  not  compellable  robe  gaoler.  And 
when  a  man  takes  an  office,  it  is  prefumed  he  knows  of  sH 
the  conveniencits  and  inconveniencies  which  attend  it.  And 
in  this,  as  in  all  other  contrads,  he  mud  take  the  bad  with 
the  good. 

3.  As  the  gaols  of  the  counties  are  incident  to  the  office 
of  fhe  flicrifF,  4  Co.  34.  a.  To  the  gaols  of  liberties  are  in- 
cident to  the  lord  of  the  liberty.  And  the  gaoler  is  but  fa* 
vant  to  him,  as  the  gaoler  of  the  county  gaol  is  to  the  (heriff» 
:ind  confequently  they  underftand  one  another,  and  are  pn^ 
to  each  other's  aQs  relating  to  the  prifoners,  in  prefiiropti'* 
pt  ia  'V . 
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^  Objeff.  By  this  way  a  fubrequeot  IhcrifF  may  be  an-  ^  P,   ^^^ 
reraUe  for  the  tort  of  his  predecefTor. 
R£^.  So  he  muft,  as  it  hath  been  refolved,  for  the  rea- 
n  before  aliedged. 

a  Cro.  379.  IVythers  verfus  Henly.  Trefpafs  and  falfe 
iprifonment,  and  detaining  him  for  a  month.  The  de- 
[idant  juftifies  by  virtue  of  a  Protefs  out  of  the  exchequer, 
reded  to  the  defendant's  predeceflor,  who  took  him  by  it, 
d  alfo  by  virtue  of  a  Latitat  \  and  fo  the  plaintiff  was  de- 
ered  over  to  the  defendant.  The  plaintiff  replies  as  to 
e  ezchequef  Procefs^  there  was  a  Superfedeas^  and  that  the 
edeceffor  detained  him  after  the  ^uperfrdeas  delivered ; 
d  as  to  the  Latitat,  that  the  plaintiff  in  that  adion  order- 
the  defendant's  predeceiTor  todifcharge  the  now  plaintiff. 
id  upon  this  plea  the  defendant  demurred ;  and  adjudged 
r  the  plaintiff,  becaufe  this  detaining  by  the  now  defendant  • 
fuafi  a  new  taking.  And  the  fubfequent  (heriff  is  bound 
tase  conufance  of  the  a£ls  of  his  predeceffor.  And  it  is 
Dal  in  other  cafes  for  one  man  to  anfwer  for  the  ads  of 
other. 

5  Co.  100.  y  Penruddockh  ctSc.  ^ipd  permttai  againfta 
)ffee  for  a  nufance  ereded  by  bis  feoffor. 
1  Cro.  373.  Rippon  verfus  Mowtej,  i  Roll.  Rep,  222.  If 
lave  a  way  over  the  land  of  J.  S.  who  (lopt  it,  and  then 
;  it  to  y.  D.  for  years,  I  may  have  an  adion  againft  the 
Fee*  and  notice  is  not  material.  3  Cro.  918.  Prince  verfus 
bigtotu 

4.  The  inconvenience  which  would  otherwife  fall  our ; 
'  tht  defendant  fhould  be  thus  imprifoned,  and  have  no 
nedy  for  the  wrong,  for  the  bailiff  may  be  dead,  or  the 
neft  might  be  by  a  deputy,  or  perfoo  infolvent ;  and  no 
soovenience  on  the  other  fide,  for  he  may  take  fecurity 
it  he  (ball  be  charged  with  no  prifoners,  but  what  (ball  be 
rally  committed. 

HmchclifFc  and  a  great  many  others  againft  The  ♦  p.  42  5, 
Lady  Beaumont.     Ebor. 

rHE  lady  Beaumont  libels  in  the  ecclefiaftical  court  of  p^^^^j^i^o^ 
the  archbiftiop  of  Tork  againll  Hincheliffe,  and  a  very 
eat  many  others. named  in  a  fchedule  aiSxtrd  to  the  faid 
»ely  and  derives  her  title  to  the  tithes  of  Criglinton,  a  vill 
Ithin  the  pariih  of  SandaU  under  a  grant  from  the  crown 
tbe  appropriation  of   Sandal  magna.     The  inhabitants 
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pray  a  prohibition,  and  join  in  a  fuggeftion  of  a  MoJbiit  to 
pay  for  all  tithe  hay  i6/.  6d.  and  fo  much  for  a  cow,  aad 
ib  much  tor  a  calf^  to  the  vicar  of  Sandal  magna  ;  and  it 
appearing  plainly  that  the  plamriiF  in  the  ecclefiaftical  court 
ought  to  be  prohibited,  the  great  cjueftion  was.  Whether 
they  may  have  one  writ  of  prohibition,  or  Mrhether  ihcy 
ought  to  fever,  and  have  feveral  writs  ?  And  upon  examto- 
ation  of  the  cafes  of  Tchertm  i^8.  Burges  and  Dix^ 
verfus  jipttm,  Noy  131.  i  Leon.  286.  //.  388.  Sir  Guih 
bert  Gerard  verfus  Shering,  OwetjL  i  ^.  Sartu€*%  cafe,  and 
.  106.  Worfeley  verfus  Ciarnacke,  aixl  3  Cr^.  479-  ihe  cafe  of 
an  Audi  la  Hueril^^  We  refolved  the  parties  (hould  bring  fe- 
veral writs;  for  fo  had  been  the  courfe  of  thit  court  for* 
merly,  and  therefore  we  would  not  aher  it,  though  Anne  of 
the  judges  of  the  common  pleas  (with  whom  my  broibcr 
D^ken  had  difcourfed,  as  he  ^id)  (aid,  Wc  might  gmot  onu 
writ  fof  all. 

John  Wilfop  verfus  Dyfon,  Kipping  and  Dayenanc. 

MiddUfex. 

T7^  JECTMENT  of  the  dcmifo  of  Prauis  Kiff^.  Up- 
X^j  c.«?  No»  guiky  pleaded,  a  fpecial  verdiA  finds  thit 
Frjn'ii  Kipping  father  of  Kipping^  leflbr  of  the  pUiotifi', 
H^.-i  »'l!«  the  <aid  Francis  Kipping^  Thomas  one  of  tha  dc- 
k-:  .i.^ras;  Gerard^  Anne,  Sufan  anvi  Elizabeth^  and  made  Kh 
will  ir  ihcfe  v-o^ds: 

I  give  iny  wifo  all  that  mefluage  called  the  IVhita  Htrt^. 
together  with  four  acres  of  land  called  >^^<2iu//,  in  thepariib 
of  Toitenhiim^  &c.  She  out  of  the  renis  and  profits  thereof 
hreedip^  ^p,^\  educating  all  my  children.  Jtem^  I  give  to  my 
tliird  fon,  Gerard  Kipping^  after  my  wife's  deceafe,  all  thfi 
426.  «  faid  premifTcs,  to  him  and  his  heirs  for  ever.  Pnoidd 
always^  and  upon  condition,  that  my  faid  (on  Gereofd  (hall 
pay  unto  my  daughter  Elizabeth  100/.  within  fix  monthi 
after  my  wife's  death,  and  bis  age  ot  twenty-one  yeaisi 
and  for  default  of  payment  thereof  accordingly,  I  give  the 
faid  premiflcs  to  my  faid  daughter  Elizabeth  and  ber  heirs. 
And  farther^  my  will  and  meaning  is.  That  if  my  laid  foo 
Gerard  happen  to  die  without  iflue,  my  daughter  Eliaabdfi 
100/.  being  firft  paid,  then  the  remainder  of  his  eftate  10 
be  divided  amungft  my  fons  and  daughters,  and  the  furvivors 
of  them.     And  lajlly^  I  make  my  faid  wife  exectiirix,  to 

\\ho;n  I  give  all  the  refidue  of  my  efiate,  mj  debti4ind  le- 
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gftcies  being  firil  ptidy  defirinf^  her  to  be  careful  in  bringing 
up  my  cbiMren. 

Su/an  the  wife  inunediately  after  the  death  of  the  devifor 
entered,  and  enjoyed  the  premifles  during  her  life,  and 
educated  and  maintained  the  children  according  to  the  faid 
will. 

Afterwards  the  faid  Sufan,  and  Jnne  one  of  the  daugh- 
ters, died  without  iflfue. 

Gerard  after  the  death  of  bis  mother  entered/  and  had 
iffiie  Francis  Kpfnng  bis  only  fon,  and  no  other  iflue^  and- 
died  feifed  before  his  age  of  twenty-«one  years. 

Prmcis  the  fon  of  G^iirJ  died  before  the  faid  Gerard 
OBuld  have  attained  to  the  age  of  tventy-ooe  years  without 


Cbarbs  Djfin,  one  of  the  defendants,  in  the  life  of  the 
feid  Gtrard  married  Su/an  one  of  the  daughters  of  the  faid 
Ftaneis  and  Sufm ;  and  Wiltiam  Dav€nan$  married  EUzabeih 
afbrdaid. 

The  lOoA  bequeathed  to  the  faid  EU%abeth  was  not  paid 
to  the  faid  William  and  EBzahti,  qr  either  of  them,  by 
the  (kid  Gerard  in  his  life-time,  or  by  the  faid  Francis  his 
only  Cml 

The  laid  Francis  Kipping  leflbr  of  the  plaintifF,  and 
OioHes  Dyfin  in  the  right  of  his  wife,  and  Thmas  Kipping 
^fter  the  death  as  well  of  the  faid  Gerard  as  of  the  Francis^ 
pnly  fon  of  the  faid  Gerard^  and  before  the  faid  Gtrard 
peuid  have  attained  to  his  age  of  twenty-one  years  if  he 
|iad  lived,  did  equally  pay  the  faid  lOo/.  to  the  (aid  IVilliasn 
'  pad  BMxabithf  viz.  each  of  them  an  equal  proportion,  and 
that  thereoppn  the  faid  Charles  Djfin  entered  in  light  of  his 
^d  wife. 

^hfoas  Kipping  and  William  Davenant  in  right  of  his  faid 
wife  entered  into  the  faid  three  partp. 

^  Francis  topping  leflbr  of  the  plaintiff  is  heir  of  the  faid  ♦  P.  427. 
fkrard^  and  of  his  faid  only  fon  Pranclfy  and  that  after  n^iy*- 
ment  and  entry  \A  mentioned,  he  in  and  upon  the  pofTef* 
fian'of  the  feid  Chiles  Dyfm^  Thomas  Kippinf^  and  William 
Damenant'difi  enter,  and  demifed  to  the  plaintifF,  upon  whofe 
poflcffion  the  defendants  entered;  and  after  feveral  argu* 
flKBis  at  the  barr  it  was  adjudged  for  the  defendant ;  for 
that  Gerard  had  but  an  eflatetaii,  and  by  the  words  ffmy 
/aid' Jon  Gerard  happen  to  die  without  ijfue^  my  daughter 
.Elizabeth'/  100/.  being  firft  paid^  thin  the  remainder  of  his 
aftaiec^H  he  divided  ammgfi  my  fans  and  daughters^  and  the 
fitrvkmfi  of  them,  the  teftotor  intended  that  all  bi^  eftate  in 
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the  lands  fliould  be  divided  amongft  his  fohs  and  diughleKi 
taking  out  thereof  only  100/.  for  his  daughter  Elizabeth^ 
which  the  (hould  have  over  and  above  her  proportion  of  the 
faid  lands. 

Brov^rn   verfus  Cutter.     EjeSlment.     Special  VerdiS. 

Surry. 

C^vife.  TOHN  CHEEK  had  iflue  four  fons,  Humphry,  Robert, 

»  Show.  151.    J    Anthony  and  John,  and  6  March  1589.  32  £tfz.  made 
his  will  in  writing  thus : 

Firil,  1  will  that  my  wife  (hall  have  and  enjoy  all  my 
houfes,  £*fr.  in  Thames  Ditton  during  her  natural  life,  if  (he 
do  not  marry  ;  but  iH  ihe  do  marry,  then  I  will  that  my 
fon  Humphry  (hall  prefcntly  after  his  mother's  marriage  en- 
ter and  enjoy  the  faid  premifles,  to  him  and  the  heirs  mak 
of  his  body,  and  (or  default  of  fuch  ifTue,  to  my  fon  Rahert 
and  the  heirs  male  of  his  body,  with  remainders  to  his  other 
Tons,  and  fo  over  to  (Irangers. 

21  O^ober  1590.  Johi  Cheek  the  teftator  dies,  his  wife 
Ifabel  enters,  and  20  Augujl  \  597,  dies.  Humphry  Cheek 
enters,  and  hath  ittut  two  fons,  viz.  William  his  cldcft,  and 
Robert  his  fccond,  \tSoT  of  the  plainti(F. 

14  yrm^  1632,  Humphry  died  feiftd,  and  JViUiam  entered, 
and  btcame  feifcd  prout  lex,  and  had  ilTue  John,  and  MMry 
wife  of  Benjamin  Cutter  the  defendant. 

I  ^September  1661,  John  died  without  iflue  before  his 
father. 

18  June  1677,  William  Cheek  died  feifcd,  Mary  entered. 

July  1677,  /io^fr/ Cfcri  IcfTor  of  the  plaintiflF  entered. 
*  P.   428.      *  ^"^  judgment  was  given   for  the  piaintifF;  and  our 
opinions  were  delivered  by  my  brother  Jones.     The  reafoos 
of  my  opinion  were  as  follow. 

1.  The  intention  of  the  devlfor  being  the  pole-ftar  that 

ought  to  guide  the  judges  in  the  expofition  of  all  wills,  'tb 

necedary  to  confider,  what  eftate  the  teftator  intended  for 

his  wife  by  his  will.     And  I  am  of  opinion,  that  he  intended 

her  an  eflafe  only  durante  viduitate,  which  the  lord  Cdte 

fivs,  Co,  Lit.  4^.  a.  is  in  judgment  of  law  an  eftate  for 

life  determinable,  and  in  pleading  the  grr.ntee  (hall  (ay  that 

by  virtue  thereof  he  was  feifed  for  life ;  which  being  pre* 

miftd,  the  queflion  will  be.  Whether  by  theVill  (he  hath 

an  eftate  durante  viduitate  ?  The  words  whereof  are,  I  will 

that  my  wife  Jball  haroe  and  enjoy  all  my  houfes,  lands,  fJc. 

during  her  natural  life,  if  fie  do  not  marry ;  and  I  do  conceive 
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they  are  fo  much  and  no  more ;  for  what  it  an  eftate  during 

widowhood,  but  an  eftate  to  continue  till  (he  doth  marry? 

And  fuch  an  eftate  is  not  tied  up  to  the  words,  durante  vi"  4 

duitate,    as  exchai^,    warranty,    frankmarriage,    frankai«> 

moign,  ISc.  but  any  defcription  thereof  will  fatisfy  ;  which 

being  fo,  then  the  words.  But  if  Jbe  do  marry  after  wj  death f 

is  no  more  than,  in  care  the  eiUte  ftiail  determine,  then  I 

will  that  my  fon  Humphry  fbaU  prefently  enter^  i^c.  by  whioh 

it  is  rooft  plain,  that  here  is  no  contingent  rema*nder,  but 

mn  eftate  vefted  in  Humphry  to  take  effed  in  pofleffion  upon 

the  marriage  or  death  of  the  wife. 

a.  That  the  intent  of  the  devifor  was  fuch,  appears  by 
the  limitation ;  for  he  intended  that  the  lands  fhould  go  to 
his  fons,  and  their  ifliies  male,  and  not  to  the  females, 
which  would  not  be,  if  this  fliould  be  a  contingent  remain- 
der ;  and  fuch  intention  hath  been  in  all  ages  regarded,  in 
cfteemmg  of  iflue  male,  i  Reg,  21.  21.  Interficiam  de  Achab 
mim§ndem  ad  parieteSf  Pbwd.  305.  Now  this  intention 
would  not  be  attained  without  much  improbability,  i.  Be- 
cauie  of  the  age  of  the  wife,  for  ftie  had  four  fons  at  the 
time  of  making  this  will,  and  her  great  grandfon  was  born 
within  lefs  than  forty  years  afterwards,  as  appean  by  the 
lecord,  and  fo  flie  could  not  be  very  young,  and  confequent-* 
ly  not  inclinable  to  marry.  2.  By  her  marriage  flie  would 
lofe  this  eftate,  which  for  aught  appears  by  the  record,  was 
all  her  fubfiftence,  both  which  were  fufEciem  reftraints  of 
her  marrying  again  without  which  the  teftator's  intent  would 
HOC  be  completed.  '^.  ] 

Objeff.  It  hath  been  objeded.  That  the  meaning  of  the  v//"' 

teftator  could  not  have  been  exprefled  more  plainly  for  a 
contingent  *  remainder,  that  Humphry  fiiould  have  a  fee-  *  P.  ^q, 
fimple  if  his  wife  did  not  marry. 

Refp.  It  might  have  been  much  more  plainly  exprefled, 
to  have  faid.  If  fie  do  not  marry,  living  Humphry ^  Then, 
tic,  as  Pell  and  Brown^s  cafe  was,  or  by  a  more  Urge  de- 
fcription of  all  the  circumftances  of  his  intention. 

Obje^.  By  this  conftrudion  the  eldeft  fon  would  have 
lefs  power  of  his  eftate  than  the  younger,  if  his  mother 
bad  furvived  him,  becaufe  he  could  not  have  made  an  eftate 
in  fee  by  a  recovery. 

Refp*  That  difabiliry  arifes  not  from  the  eftate  given, 
hut  from  the  collateral  accident  of  the  mother's  furviving, 
and  fo  it  is  in  all  vefted  remainders  where  is  a  tenant  for  life 
in  being;  and  here  the  mother  might  have  furvived  all  the 
renoainden. 
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As  for  authorities,  though  they  cannot  be  expe€ked  in 
cmfe  of  a  will  to  be  very  dircd,  yet  to  me  thefe  feeoi  prcliy 
appofite,  viz, 

M9or  486.  pi.  6S6.  Holcnft^  cafe,  fir  John  Holeroft  feifod 
in  fee,  covenants  to  levy  a  fine  to  the  ufe  of  hioifelf  for 
life,  the  remainder  to  his  fen  fir  Joki  for  life,  until  he  at* 
tempt  to  alien,  and  then  to  Hamlet  HoUrefi^  during  the  life 
of  fir  Jd^t  jum  the  remainder  to  fir  y$An  the  yoiingec's 
firft,  fecond,  third  and  fourth  Tons  fucceflivcly,  and  the 
heirs  male  of  their  refpedive  bodief,i  the  remainder  to  the 
laid  Hamlet  in  tail  male.  Sir  Jo^^  /em.  dies,  ilr  Jtiitf  jwu 
had  only  one  fon,  who  dies,  and  then  fir  Jakn  the  younger 
dies.  Rffohed.  r.  That  Hamlet  had  an  eftate  ia  remainder 
prefently.  2.  Though  fir  J^kn  the  younger  had  but  one 
ion,  yet  the  remainder  in  tail  vefled  in  poflCtfion  in  Hamlei 
after  the  death  of  the  faid  fir  J»ki  the  younger  vhihoot 
tflue. 

2  Cro.  6g6.  Jones  56.  Foy  verfus  Htnd^^  MoFtim  Kerl* 
tudr^  feifed  in  fee,  gives  his  lands,  after  hia  death  witboot 
iflue  male,  to  Henry  Keilway  in  tail  male,  vrII  he  or  ibcy 
make  any  a6ks  to  alter  or  difconrinuc  this  eftate-taii,  and 
then  to  Thomas  Keilivay  and  the  heirs  male  of  his  body,  with 
feveral  remainders  over.  The  devifor  dies  without  ifluc» 
Henry  enters,  Thomas  dies  leaving  ifliie  Rkiard^  H$nry  le- 
vies a  fine,  Richard  enters.  It  was  objeded,  that  Richard 
could  not  enter,  becaufe  the  remainder  devifed  to  his  fiither 
was  contingent,  v/x.  to  arife  upon  Henry* %  alteration  of  the 
eftate,  and  not  before,  and  then  Thomas  dying  before  the 
contingent  happened,  the  remainder  could  not  veft.  But 
refolved.  The  remainder  to  Thomas  was  not>  contingent,  but 
*  P.  430.  tin  iranoediate  *  devife,  becaufe,  ihould  it  be  contingenr, 
the  devifor's  intent  would  be  deftpoyed,  which  was  that 
every  one  in  remainder,  fucceiliveiyy  ihould  enjoy  tbo  land  ; 
and  fo  in  the  cafe  at  bar*;  and  judgment  was  given  by  the 
whole  court,  except  Scrogs  chief  juAice,  who  was  abiieiity 
and  fate  not  at  any  time  this  whole  term. 

Memorand,  1 2  Februar}%  being  the  lad  day^  of  thiv  term, 
fir  Cnfwel  Levinz^  attorney  general,  was  made  fefjeant,aad 
gave  rings,  Cujus  infcriptio  fait ^  Regi  fervire^  Jura  ftrvoM. 
He  kept  his  feaft  in  the  hall  of  Serjeantr  Inn  in  Chancery' 
Lanet  where  was  no  nobleman  but  the  lord  privy  feal,  eari 
of  Anglefey,  His  coit  was  put  on,  and  he  counted  in  the 
treafury  of  the  Common  Pleas ^  fo  foon  as  he  was  fwom  at 
the  Chancery  Bar-^  and  the  lord  chief  juftice  North  fenrio 
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Ihe  judges  of  jB.  /Z.  to  beprefent;  but  our  bufinefs  would 
not  permit  us. 

Mftiierand.  aj  Marci,    (ir  Richard  Wejion  knt.  puifne 
baron.of  the  Exchfutr,  died  at  his  boufe  in  Cianciry'Lam^ 

Beming  verfus  FoUat.    Midd. 

DEBT  upon  an  obligation,  conditioned  to  pay  money  Lieo. 
upon  the  plaintifF's  delivering  over  to  the  defendant 
fome  receipts  which  would  effed  infallible  cures  of  the  pox^ 
and  other  difeafes.  The  defendant  pleads,  that  the  plain- 
tiff did  not  deliver  over  the  faid  receipts ;  which  plea  upon 
demurrer  was  ruled  naught,  and  judgment  Teemed  to  be  for 
the  plaintiff;  and  then  an  exception  was  darted.  That  the 
adioo  is  brought  in  MiddlefeXt  and  the  bond  itfelf,  as  ap- 
pears upon  the  record,  is  dated  in  London.  And  Coke  upon 
Utikton  6.  s.  The  putting  of  a  place  for  the  date  of  the 
deed  is  diCtdvantageous  to  the  feoffee ;  for  be'mg  in  general, 
he  may  alledge  the  deed  to  be  made  where  he  will ;  by 
which  19  to  be  colleded.  That  if  the  place  be  added,  he 
cannot  alledge  it  to  be  made  in  any  other  place  than  where 
it  is  alkdged.  Et  odjournMtur.  Fide  Bro.  Debt  46.  Fmts 
.95.    Obligation  97.    48  £.  3.  2,  3. 
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Johnibn  "jerfus  Taylon 

ERROR  in  Bojlon  to  reverfe  a  judgment  given  there  Error. 
upon  a  Scire  facias  grounded  upon  a  recognizance  ea« 
tercd  into  by  the  defendant,  as  bail  for  one  Townfend  at  the 
fuk  of  the  plaintiff.  .  The  court  of  Bojlon  do  certify  not 
only  the  judgment  upon  the  Scire  facias f  but  alfo  the  prin« 
cipal  judgmeoty  and  all  proceedings  therein;  and  refolved 
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good  enough »  becaufe,  if  they  fliould  certify  only  the  judg* 
ment  in  the  Scire  facias,  it  could  not  well  be  underftood  by 
this  couriy  becaufe  in  inferior  jurifdidions  there  are  not  fe- 
veral  rolls  to  enter  the  judgment  for  the  principal*  and  ano> 
ther  for  the  Scire  faciat^  and  another  for  bails  ;  but  all  pro- 
ceedings as  uell  againft  defendants  as  againft  the  bail  arc 
entered  (for  the  moft  part)  in  a  book,  and  never  entered  at 
large  unlefs  when  a  writ  of  error  is  brought,  and  then  ihey 
make  up  an  entire  record,  and  not  otherwife;  and  judg- 
ment was  affirmed. 

Memorandum^  April  23,  1681,  33  Car.  2.  fir  Tkama 
Street  knight,  lerjeant  at  law,  was  fuorn  one  of  the  barons 
of  the  Exchequer  in  the  place  of  fir  Richard  fVefiw  deceafed^ 
and  fir  Robert  Wright  knt.  ferjeant  at  law,  was  fworn  chief 
juftice  of  Glamorgan  circuit  in  South  Wales,  in  the  place  of 
ferjeant  Street. 

Mtudamw.  4  MANDAMUS  was  direaed  to  William  Stepknt, 
Trcm.  454.  j[^  ^gnt.  mayor  of  the  borough  of  Sahajb  in  the  coaatf 
of  Cornwal  to  (wear  Mathew  Veal  into  the  place  and  oflioe 
of  mayor  of  the  Aid  borough  being  duly  cleAed,  Ret,£i 
fabbati  prox.  foft  menfem  Michaelis,  The  fa  id  Stephens  re- 
turns thus,  viz.  Quod  ante  adventum  hujus  brcvis  fflihi. 
dire£t.  necnon  ante  emanationem  ejufdem  b'-evis,  fcilicet, 
29  September  32  Car.  2.  Ego  prsd.  Williemus  Sicphens 
a  loco  &  officio  Majoris  Burgi  de  Saltafli  in  Com.  Coniob. 
*  P.  432.  [W'sed.  amotus  fui.  Et  quidam  Andreas  •  WilloughbyGen. 
exiften.  un.  Aldermannor'  &  liberorum  Burgenf.  Burgi  pcd. 
eodem  29  die  Septemb.  anno  fupradi6to  in  loco  &  ofGcio 
Majoris  Burgi  de  Saltafli  in  Com.  prxd.  eled.  conflitottts 
admiflT.  dx  jurat,  fuit.  Ac  deinceps  hucufq;  fuit  5r  adbuc 
eft  Major  Burgi  prged.  &  ratione  officii  (ui  a  tempore  confti' 
tutionis  &  admiiTionis  fuse  prxd.  ad  officium  illud  hucuiq; 
habuiflet  &  modo  habet  in  cuftodia  fua  commune  figillom 
Burgi  de  Saltafti  prsd.  ratione  cujus  ego  prsed.  Willicfanus 
Stephens  ipfiim  prsed.  Matheum  Veal  jecundum  exigentitm 
brevis  prsd.  jurare  feu  admittere  non  potui.  And  rtfdivtd 
by  the  whole  court,  that  this  return  is  infufficient,  becanfe 
it  doth  not  anfwer  the  gift  of  the  writ ;  for  b)  fuch  a  fc* 
turn  any  officer  may  be  kept  our,  for  the  party  may  pwoae 
another  to  be  chofen  before  the  party  eleQed  can  procure  a 
writ ;  and  therefore  the  defendant  ought  to  have  retonwt 
that  Veal  was  never  eleded,  and  fo  ^m/ might  have  bid  in 
adion  for  his  falfe  return  ;  and  fo  the  court  awarded  a  iv«r 
writ  to  Stephens  to.fwear  aod  admit  the  faid  VeaL 
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By  the  aQ  of  13  &?  14  Car,  2.  cap.  2.  concerning  the  re* 
pairing  the  highways  about  London  and  Wejlmtnfier^  which 
is  now  expired.  It  was  enaded,  SeH,  11.  In  cafe  any  per-' 
fin  Jball  propofe  to  carry  away  the  ajbes,  dirty  and  other  filthy 
fir  ail  or  any  of  the  peaces  aforefaid^  at  lefs  rates  than  the  yearly 
raker  or  undertaker  can  or  will  perform  the  fame  j  the  faid  com" 
miflioners  Jhall  haroe  power ^  and  are  hereby  authorifed  to  eort' 
tra^  with  fuch  perfon^  and  for  fuch  term  as  they  fball  think 
fit\  the  faid  commiflioners  by  deed  poll  uifder  their  hands 
and  Teals  did  difpofe  to  IVindfor  Sandys^  efq;  the  employment 
of  raker,  or  general  undertaker,  for  cleanfing  of  the  flreets, 
lanes  and  other  open  parages  of  each  ward  and  divifron 
within  the  parilh  oi  Si.  Giles  in  the  Fields^  and  St.  Martin 
in  the  Fields  in  Middlefex^  for  the  leriYi  of  21  years,  of 
which  term  eleven  years  bein^  expired,  IVindfor  Sandys 
died,  and  his  intereft  veiled  in  his  wife,  who  not  being  able 
to  manage  the  faid  employment,  invited  Thomas  Row,  efq; 
to  take  it  from  her,  and  to  buy  out  her  intereA,  which  he 
refufed  to  do,  without  the  conftnt  of  the  faid  pariihes ;  and 
thereupon  he  addrefTed  himfelf  to  them,  and  acquainted  the 
inhabitants  of  the  faid  parifli  of  St.-  Giles  in  the  Fields  with 
it  at  a  general  veflry,  (whereof  Whitcomh  was  one)  whp 
unanimoudy  a  (Tented  to  Row*s  perfeSing  an  agreement  with 
the  widow  Sandys^  and  made  an  order  of  veftry  for  conti- 
nuance of  fuch  their  agreement  with  the  faid  •  Row,  as  *  P.  433. 
they  had  before  done  with  the  faid  Windfor  Sandys^  and 
thereupon  Row  bought  the  widow  Sandys*%  ftock  of  horfes 
and  carts,  to  the  value  of  1000/.  and  entered  upon  the  em- 
ploymenr,  and  afterwards  Whitcomb  procured  another  vedry 
in  the  faid  parilh,  and  there  obtained  an  order  contrary  to 
the  former,  viz,.  That  IVhitcomb  (hould  have  the  employ- 
menly  and  cauled  the  money  raifcd  by  virtue  of  the  fcaven- 
gers  rate  to  be  Hopped  in  the  fcavengers  hands ;  and  there- 
upon Row  made  application  to  the  juftices  of  the  peace  at 
the  quarter- fefTions,  who  ordered  a  reference  to  feven  of 
them,  who  reported  to  them  as  is  before-mentioned,  and 
the  court  ordered  that  the  money  (hould  be  brought  to  the 
clerk  of  the  peace,  and  Row  to  proceed  in  the  faid  employ- 
ment, and  that  the  monev  be  paid  over  to  Row.  Upon 
this  JVhitcomb  obtained  a  Certiorari^  and  removed  the  order 
into  this  court,  and  upon  opening  of  it,  we  were  all  of 
opinion,  1  hat  the  order  was  not  good  in  law,  becaufe  the 
juftices  of  peace  have  nothing  to  do  with  contracts  ;  but  it 
feems  probable,  that  the  contra^  and  leafe  made  by  the 
commiflioners  at  Scotland-yard  was  good  to  Sandys^  and 
went  to  the  widow,  and  by  her  might  be  transferred  to 
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Rfw  $  but  we  determined  aot  thar  pointy  but  referred  iht 
burinefs  to  fir  Robert  Sawyer  knigbt,  attorney  goneralj  to 
end  ity  if  he  can,  becaufe  the  way  of  managing  the  dean* 
fing  the  fireets  by  fuch  undertaking  hath  tieen  very  con- 
venient ;  and  we  underftood  that  IVhitcomb  was  m  man  of 
fmall  ability  to  carry  on  an  employment  of  fo  great  cbaige; 
and  in  the  mean  time  the  order  to  reauin  aoqualhed. 

PhorbesV  Cafe. 

tTrror.  TAMES  PHORBES  of  the  city  of  Gloucejier  gent,  was 

3 .^°c!  ^^     V    *"^'^^^  before  the  juftices  of  peace  in  this  manner, 
A  Show.  160.    Civit'  Glouc*.  (T   Memorand*  quod  ad  generalm  Seflion' 
Pacis  tent,  apud  Civit*  Glouc*  in  Com'  ejufdem  CWit'  13 
die  Januarii  anno  Regni  Domini  Car.  d.  &c.  30.  coram 
Johannc   WagflaflPe  Arm*  Duncomb  Cclchefter  Mil*  &c» 
Juflic'  ipfius  Domini  Regis  ad  Pacem  in  Com'  Civit*  prssd' 
confervand'  necnon  ad  diverf.  felon' tranfgr.  &  alia  maleCnAa 
in  eadem  Civitate  perpetrat'  audiend'  ^  lerminand'  affign' 
per  Sacramentum  Francifci  Singleton  &c.  bonorum  &  lega- 
lium  hominum  ad  inquirend'  pro  dido  Domino  Rege  et  pro 
corpore  Com'  prsed'  jurat'  ^  onerat'  praefentat'  exiftitquod 
*  P.   434.  Jacobus  Fhorbes  de  Civit*  Glouc'  Gen'  ♦  t  die  Januarii  30 
Car.  2.  apud  Civit*  Glouc'  pred'  fuit  etat'  fezdecim  aaiio- 
rum  &  amplius  ac  non  acceilit,  Anglice  did  mt  repggTf^Ejc* 
clefiae  Parochiali  de  Sanda  Maria  dt  Cript'  infra  Civil' 
prxd'  nee  alicui  alii  Ecclefie  CapelisB  aut  ufuali  loco  Com* 
munis  precation'  nee  ibidem  fuit  tempore  Communis  preci- 
tionis  ad  aliquod  tempus  infra  fpatium  fex  menfium  integro* 
mm  extunc  prox'  fequcn'  fed  abftinuit  ab  eifdem^  Anglkf 
Aath  firhorn  the  fame^  per  fpatium  prsed'  in  maliKn  ationnn 
exemplum  contra  Pacem  dl&i  Domini  R^b  nunc  Coronain 
h  Dignitatem  fuas  ArcJ'liiecnon  contra  formam  ftatuti  id 
hujufmodi  caAi  nupei^lrait'  &  provif.    £t  fuper  hoc  Afii 
hie  in  eadem  CuridUnblica  proclamatione  pro  Domino  Rcgr 
fecundum  forma^Matuti  quod  preed'  Jacobus  Phorbes  cor- 
pus fuum  recUjjffet  Vicecomitibus    ejufdem  Civitat'  ante 
prox'  generajKn  quarterial'   fefTion'   teaend'  pro  Civittf' 
prned'  Ante^quam  quidem  general'  quarter*  feflion'  feilicit 
28  die  Aprilis  exiftcn'  prox'  general'  feflion'  tunc  tent'pw 
Civitate  prcd'  poft  proclamation'  (ic  ut  pr«fertur  fad'  pfW^ 
Jacobus  Phorbes  corpus  fuum  Vic'  Ctvit'  praed'  non  reddlA 
nee  comperuit  fecundum  formam  &  efFedum  cujufdani  Hr 
X\ix\  in  ea  parte  edit'  &  provif.  fed  dcfalt'  fecit  iM*.d€  *d^ 
Jacobus  Phorbes  convift'  eft. 

Upon 
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Upon  t^is  convidion,  PAtrht  brooght  a  writ  of  error ; 
and  alihough  the  convidion  was  very  villous  and  erroneous^ 
^'ct  It  being  no  judgment  a  writ  of  error  doth  not  lie  there- 
9f ;  for  the  ftatute  of  3  Joe.  cap,  4.  fays,  That  after  pro- 
clamation made,  and  upon  every  default  recorded,  the  fame 
fhali  be  as  fufEcient  a  convidion  In  law  of  the  Taid  oSence, 
as  if  upon  the  fame  indidment  a  trial  by  verdid  thereupon 
had  proceeded  and  been  found  againft  him  or  her  and  re- 
corded; fo  that  this  is  no  judgment,  but  the  ftatute  gives 
procefs  upon  it  for  the  forfeiture  ;  and  the  party's  remedy  is 
in  the  exchequer  to  quafh  it  there.     The  faults  in  the  re- 
cord are,  i.  The  felTion  is  held  13  jfafiuary  30  Car.  2.  and 
the  party  is  indided  at  that  feflionsfor  not  coming  to  church 
from  1  'January  30  Car,  2.  for  fix  months,  which  is  all  but 
thirteen  days  after  ihe  feflions  held,  and  fo  impoilible.     2. 
The  indifiment  is  ptr  facramentum  bonorum  li  legalium  tomi' 
tmnif  but  not  Com'  prad\  both   whicJi  were  held  faults  to 
have  quafhed  ihe  indidimenr,  but  not  without  firft  conform- 
ing, as  that  Oatute  of  3  Jac,  requires;  and  i%r3^/  was  left 
lo  tiave  his  remeiiy  in  the  exchequer. 

•  Haddock'j  Cafe.  *  P.  435. 

TIMOTHY  HADDOCK  brought  a  Mandamus  dirca.  Corpdmioo. 
ed  to  the  mayor,  aldermen,  bailifFs  and  citizens  of  tycJ^W/" 
the  city  of  Carttjle^  to  redore  him  to  the  place  and  office 
of  one  of  the  aldermen  of  the  faid  city,  who  returns  as 

follows,   v/£. 

That  the  city  of  CarltJIe  is,  and  time  out  of  mind  hath 
been  an  ancient  city,  and  that  the  citizens  of  the  city  afore- 
faid  for  the  time  being,  time  out  of  mind  uniil  2i  July  13 
Car.  I.  were  incorporated  in  ihe  name  of  mayor  and  citizens 
of  the  city  of  CarliJIf,  and  that  always  to  that  time  there 
were  within  the  fiid  city  twelve  of  the  moft  fufficient  citi- 
zens of  the  faid  city  for  the  time  being,  who  were  named 
cmfiliariif    alias  Aldermanni^    CMtath  prad*^    and  out  of 
which  one  yeaily  was  duly  chofen,  and  fworn  in  the  cffice 
of  mayor  o\  the  faid  city  for  one  whole  year  next  following 
fttch  eledion,.  and  farther  till  one  other  of  the  twelve  coan- 
fellors,  other  wife  aldermen  aforefaid,  (hould  be  chofen  and 
made,  and  fworn  mayor;  and  that  every  one  of  the  faid 
counlellois,  alias  aldermen,  after  that  he  (hould  be  choiea 
and  fworn  into  the  faid  office  of  counfellor,  alias  alderman, 
ftould  continue  therein  during  his  life,  if  he  (hould  fo  long 
well  behave  himfelf. 

D  d  That 
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I'hti  from  (hne  out  of  mind,  till  iht  fM  firft  day  of  Jvlj 
1}  Csr.  I.  there  were,  and  uTed  to  be  other  thirty-two 
good  tnA  fufficient  citizens  of  (he  faid  city  e  Gilda  Mfrc§' 
taria  there  chirfen,  which  together  with  the  faid  other  eh* 
ven  counfellors,  slias  aldermen,  not  being  mayoTy  were  and 
ufed  to  be  the  common  council  of  the  mayor  and  dtizcm  of 
the  faid  city. 

That  king  C^Ies  the  Firfl  by  hit  letters  patent  under 
the  great  feal  of  England,  dated  at  Canterbury  21  Jufy  13 
Cttr,  I.  did  will,  ordain,  conflitute  and  grant,  that  the  faid 
city  from  thenceforth  (hould  be  a  city  of  itfelf,  and  that  the 
fame  (hotdd  be  from  thenceforth  incorporated  by  the  nana 
of  mayor,  aldermen,  bailiffs  and  citizens  of  the  Aid  city  of 
Carlifte. 

That  from  thenceforward  for  ever  there  (honU  be  within 
the  faid  city,  one  of  the  aldermen  for  the  time  being,  who 
ihould  be  named  mayor  of  the  faid  city,  and  eleven  befidet 
the  faid  mayor,  whofliould  be  called  aldermen,  and  two 
others  cf  the  faid  city,  which  fhould  be  called  bailiffs,  two 
other  difcreet  men  to  be  chofen,  who  flionid  be  called  co* 
toners  of  the  faid  city,  and  four  and  twenty  other  men  which 
.  (hould  be  called  Gipitakt  Gives  of  the  faid  city,  and  AodM 
^  1^.  436.  be  of  the  common  council,  *  and  fhotild  be  aiding  the  faid 
mayor,  aldermen  and  bailiffs  for  the  time  being. 

That  the  faid  mayor,  aldermen,  bailiffs,  and  24  Ctfi^ 
Udes  Chej,  or  the  greater  part  of  themy  whereof  the  mayor 
10  be  one,  upon  pubjick  fummons  by  the  faid  mayor  tolie 
made,  ihould  in  the  'Guildhall  have  power  10  make  ordcn 
and  by-laws  for  the  good  government  of  the  city,  and  to 
have  alt  amercianoenrs  and  forfeitures  thereby  ariiii^  for 
their  own  ufe ;  and  the  king  appoints  Richard  Barewifi  cfqs 
to  be  the  firfl  mayor,  to  continue  fo  till  Mondt^  n^xc  after 
Michaelmas  Day  following,  and  from  thence  till  another  out 
of  the  faid  eleven  aldermen  (hould  be  chofen,  if  be  (hoold 
fo  long  live ;  and  the  king  likewtfe  appoints  eleven  others  by 
name  to  be  aldermen,  10  contiruie  iti  the  faid  ofSce  dimig 
their  natural  lives,  wnlefs  in  the  mean  time  for  ill  gotcm-. 
mcnt,  or  fer  any  reafonable  caufe  by  the  mayor,  aldenDeo» 
bailiffs  and  Capitaks  Gves  for  the  time  being,  or  the  greatec 
part  of  them,  whereof  the  Riayor  to  be  one,  he  Aouhl  |te 
amoved.  He  al(b  appointed  two  bailtfia  by  name  to  OMli- 
me  tiU  MonJay  next  after  Michaelmas^  and  from  thenctt^^ 
oihtra  fhould  be  chofen,  if  they  fliould  fo  long  live,  ^1^ 
in  the  mean  time  they  (hould'be  amoved  for  ill  gHi<MWiiii|b' 
6r  uy  other  reafonable  caufe.  In  like  manner  he  appolrtd 
two  coroners  by  name^  snJ  aifo  twe ntv-four  comaion-oai^ 

cil 
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n  to  continue  fo  dariog  their  natural  lively  unlef^ 
li  fat  ill  govcrameMy  or  for  any  other  reafonable 
>y  the  fiMyor,  aldermen  and  chief  citixensj  cr  the 

fiart  of  them. 

t  the  mayor,  aidermrn^  and  twehty-four  'CapiUks 
or  the  greater  part  of  them,  without  the  afli (lance 

of  other  ciriiens  might  e? ery  year  on  MoHdaf  next 
Vihtvhnas  D/y  in  the  GuilAdllp  chufe  one  of  the  faid 
en  to  be  mayor  of  the  faid. city  ;  and  if  the  number 
choofers  (hall  be  equals  theti  the  mayor  to  ha^e  a 
voice. 

t  the  mayor  fo  chofen  fiiall  be  fwom  befoft  his  pre- 
r^  if  living,  and  if  dead,   before  the  aldermen,  o#    » 

part  of  them  ib  the  pfefenct  of  the  atdennen,  bai* 
yA  twetlty^four,  or  fo  niany  of  them  as  fliall  be 

•  ■  f 

t  after  he  (hall  he  fo  fwohi^  he  (hall  continue  a  year^ 
I  aiiother  (hall  be  chofen  and  fv^orn  in  his  place. 
t  the  faid  mayor,  aldermen^  baHifPs,  and  twenty- 
41  on  Monday  next  after  Miviaelmai  Dl^  ch«>o(b  two 
ftarly  out  oif  the  citiiens,  who  (hall  be  fwom  be- 
i  majrof^  and  other  aldermen,  and  ^4,  and  (hall  hold 
Mes  a  yeai'i  *nd  until  others  fliall  be  chofen  and  fiVorii 
ir  places. 

^t  if  the  ftuiyor  (hall  die  within  the  yea^  then  the  *  I^.  4^jr* 
fli  bailiffs,  and  twehty-foori  or  the  gteater  part  of 
faatl  choofe  one  of  the  aldermen  to  be  itiayor^  and 
Btinue  fo  (or  the  refidue  of  the  year,  and  till  another 
chofen,  to  be  fwom  beftnr  two  aldemlen ;  atid  if 
the  (aid  aldermen  for  the  time  beiiig  (hall  die,  then 
rorand  funrtving  aldermen,  or  the  greater  part  of 
hall  choofe  others  in  their  places  to  be  fwOm  before 
w  to  contiime  (b  during  his  lifie. 
if  the  bailiffs,  or  either  of  them  flidl  die^  01*  be 
within  the  year,  then  the  mayor,  bailiffs,  and 
toatf  or  the  greater  part  of  them,  (haH  choofe 
out  of  the  citizens  of  the  faid  city^  to  eimttnue  du^ 
I  refidue  of  the  faid  year ;  and  if  any  of  the  twenty- . 
.U  die,  or  be  ansored^  then  the  mayor  and  aldermeft^ 
neater  part  of  them^  (hall  choofe  others  Je  magii 
F  difaetis  Cmbuf  into  his  place.  The  king  alfo 
that  the  faid  mayor,  aldermen,  bailiffs  end  cititens 
lave  a  recorder,  and  iiamed  one  to  continue  during 
iftire  of  the  mayor,  aldermcn>  tic.  pnUt  fir  LiUras 
'  (inter  alia)  apfarei. 

D  d  .  ji  That 
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..  lliat  from  time  out  of  mindy  to  the  time  of  makingihi 
faid  lettei 5  patent  quilibct  Confiliarius,  alias  AldermamHif, 
Civiut.  prsd.  pro  tempore  exiften.  pro  jufta  &  ratiooabili 
caufa  fuit  amobilis  dr  amot.  a  loco  &  officio  Tuo  Confiliariii 
alias  Aldermannift  tliflx  Civitat.  per  Majorem  CiMifiliarioi, 
alias  Aldermannos,  Civiut.  prxdidx  pro  tempore  eziflfii 
vel  majorem  partem  eorum  quorum  Major  pro  tempore 
exiftcns  fult  unus.  Et  pod  confedioru  Litcranim  latest. 
prnrd.  quilibet  Aldermannus  ejuldem  Civitat.  pro  tenpoie 
exiilen.  by  the  mayor  and  aldermen  of  the  faid  city  fir  iheiim 
Mng^  or  the  greater  part  of  them^  of  which  the  mayor  vm 
cnc,  ob  juftam  Ar  rationabilem  canfam  ib  officio  fuo  Aider- 
manni  Civitat.  prsed.  amobil.  &  amot.fuitdr  efle conAievit. 

I'hat  the  faid  Timothy  Haddock  2  Oflober  1673.  waschtffe 
alderman,  and  took  his  oath  well  and  faithfully  to  execute 
the  faid  office  to  the  efFed  following,  v/s. 

Quod  advifament.  adjument.  &  confenfus  ipfiui  TiilKS 
thei  forcnt  per  ipfum  dat.  &  loquut.  ad  omnia  temponex* 
tunc  ad  &  cum  majori  parte  Majoris  &  Confilianonini  Ci- 
vit.  prxd.  pro  bona  gubernatione  &  incrememo  boni  pnUict 
ejufdem  iion  rcfpicien.  aliquod  propr.  lucrum  vel  qoeflm 
pro  feipfo  vel  aiiqua  alia  perfona  in  prasjudiciuro  opoin, 
Anglice  of  the  wealthy  libertatis  vel  liberiatum  bononim  or- 
dinum  conftitutionum  vel  confuerudinum  ejufdem  Civitar. 
F.  428;  S"^4*  "^"  deiegeret  feu  paicfaceret  *  Anglice  dijcl^i  ordif- 
coiver^  alicui  perfonx  vel  perfonis  ad  aliquod  tempos  aiiqua 
verba  locutionis,  Anglice  talks^  Communicationes  vel  Ser* 
moncs  mot.  did.  vel  audit,  per  ipfum  vel  aliquos  fociosCou- 
filiarios  fuos  aflemblar.  infimul  in  aliquo  loco  ad  confuknd. 
pro  opibus  Anulice  the  ^wealth,  vel  bona  gubematiooe  Ci- 
vitat. pisd.  &  condefcendcret  &  agrearet  ad  oninei  talcs 
caufas  &  materias  quales  Major  &  major  pars  focior.  Qm- 
filiar.  didi  Timothei  ad  inde  agrearent,  ac  etiam  ad  ukerius 
poteftatem  fupprimeret  omnes  tales  perfonas  quales  cOBt- 
f  entur  facere  aliquas  fa£lioneSy  Anglice  fa&ions%  copQNn- 
aoncs  vel  atiquam  confufionem,  Anglice  difwdttf  oontia 
bonam  gubernationem  &  conditutionem  didlse  Civiia^. 

That  one  Thxmas  Jackfon  being  mayor,  6  OMtr  31 
Car,  I.  a  common  council  was  held  in  the  GidUkdld^ 
city  for  the  ele£lion  of  a  mayor  for  the  year  cnfuid^  it 
\vhich  the  faid  Haddock  was  prefent,  who  being  then  alMPVt- 
to  depart,  the  faid  mayor  fpoke  to  him,  and  requefle^lvi 
not  to  depart  from  the  faid  council  before  the  ekfltioaMlk 
but  (hould  attend  the  eledion  according  to  hia  doC^'^ 
that  the  faid  Haddock  inftantly,  contemptuouflys  «m>nf!tf 
out  any  reafonable  caufe  departed  from  the  hid  eoonctli 

and 
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ftnd  afterwards  the  fame  day  before  the  faid  eledlon  made 
came  back  again  leading  ihither  with  him  divers  perfons  to 
the  number  of  fixty  of  the  inferior  citizens  of  the  faid  city, 
not  having  voices  in  the  faid  eledion,  to  dilhtrb  the  faid 
ttedion,  and  there  did  tnmnhuofef  riotofe  IS  mhiaciter 
require  the  faid  mayor,  aldermen,  bailifB,  and  capital 
citizens  then  aflemblcd,  that  he  and  the  perfons  he 
brought  with  him  might  together  with  the  faid  mayor,  al- 
dermen, bailiffs  and  capital  citizens  foafTembled  us  aforefiiid, 
choofe  a  mayor,  contrary  to  the  form  and  efied  of  the  bid 
letters  patent,  fayifig,  and  with  a  great  noife  clamouring 
and  allcdging  the  faid  letters  patent  concerning  the  eleclion 
aforefaid  to  be  void,  to  the  great  terror  of  the  faid  mayor, 
aldermen,  bailiffs  and  capital  citizens  fo  affembled  as  afore* 
faid;  and  the  faid  Titnotiy  Haddock^  and  all  other  the  per- 
fons  aforefaid,  and  by  him  brought  with  him  at  and  by  the 
inftigation  and  procurement  of  the  faid  Timothy^  then  and 
there  in  the  prefence  of  the  faid  mayor,  bailiffs  and  capital 
citizens  for  the  caufe  aforefaid  aflembleil,  did  fo  difturb  tiie 
faid  mayor,  aldermen,  bailiffs  and  capital  citi/.ens  with 
threats,  complaints  and  clamours,  that  theyduift  not,  nor 
DCMild  not,  proceed  in  the  faid  elefiion  for  the  fpace  of  two 
houn;  and  therefore  afterwards,  viz.  25  Offober  then  next 
Eollowing  *  in  a  council  held  in  the  GuiMhaH  aforefaid  before  *  P.  439, 
Sie  faid  Thomas  JtickfoM  tlien  mayor  of  the  faid  city,  and 
the  greater  part  of  the  aldermen  of  the  city  aforefaid,  it 
Rta  ordered  by  the  fame  mayor  and  aldermen  then  and  there 
prefenty  that  the  faid  Timothy  (hould  be  fu.Dmoncd  to  be  at 
I  common  council  of  the  faid  mayor  and  aldermen  in  the 
SwiUitf// aforefaid,  8  Noveoiber  then  next  fcllowins:  to  be 
heldy  to  anfwer  concerning  his  mifbehaviour  sforefaid,  a.id 
to  (hew  caufe  why  he  for  the  faid  mifdemeviPor  (lioulJ  nuc 
!ie  amoved  from  the  place  and  office  of  aUlemnan  of  ihe  faid 
:iiy,  at  which  faid  council  the  faid  Timothy  appeareu,  and 
seing  fpoke  to  by  the  mayor  if  he  had  any  thing  to  fay  in 
UKcufe  of  the  premiffes,  or  could  (hew  any  cau^e  why  he 
Might  not  to  be  amoved,  from  the  office  of  alderman  of  the 
Paid  city,  faid  nothing  in  excufe  of  his  faid  milbehtviour, 
nor  (hewed  any  caufe  why  for  hi>  faid  offence  he  fliould 
nor  be  amoved  from  his  faid  office;  and  thereupon  the 
laid  Thomas  Jackfon  then  mayor,  and  the  faid  greater 
part  of  the  faid  aldermen  then  prefent,  did  amove 
the  faid  Timothy  Haddock  from  his  faid  office  of  one  of  the 
aldermen  of  the  faid  city,  and  did  declare  him  to  be  fo 
unoved ;  and  for  that  caufe  they  cannot  reftore  him.  And 
we  all  held  this  return  good;  for  though  by  the  charter  of 

13  Car. 
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1.3  C^.  I.  there  is  no  power  given  for  the  corporatioa  tq 
remove  an  alderrnan,  yet  when  the  cvnfiBariU  ffi^  aUo:- 
pumnif  were  before  the  faid  charter  removeable  for  r^fonaUe 
caufe,  the  fame  power  (kill  remains^  for  that  tb9  charter 
doth  not  merge  or  eztingujlh  any  of  the  ancient  privilegcpS 
)>ut  the  corporation  may  uff  them  as  before ;  anc|  if  it  (h<MiM 
be  otherVife  it  would  b^  very  mifchif yops  for  ipoft  of  t^ 
corporations  in  Enghmd^  who  have  taken  new  chartefiy  )wlt 
were  ancient  corporations  before. 

Parpfnter^i  Cafe. 

Churehwtnien.  .  MANDAMUS  iffued  oot  of  this  cpfirt  to  fir  7%iMr 
x\  Exton  knight,  cpnomiffary  to  the  dean  and  chapter  of 
2^.  PauFs  London^  to  fwear  Edwmrd  Cerpeidif  one  of  ihf^ 
churchwardens  of  the  parish  bJF  Stoke-Newinffcn  in  Sum/f 
he  being  thereto  dgty  ele&cd.  But  tlie  dibdor  6ndiog  tha( 
there  is  a  queftiop  between  thjfi  parfon  and  tlie  ptrifllioners 
Concerning  the  eleAion  of  thffi  church  wardens,  ttve  ptrli^ 
claiming  to  appoint  one  by  virtue  of  the  cafipo,  and  the  pa- 

'*  p.  440.  rifhioners  claiming  a  cuflom  to  choofe  both^  makca  *  this 

fpecial  return  to  faye  himrcif  from  contempt,  tad  alfbhann- 

lefs  from  being  liable  to  anafiionfora  falfe  returfi,  wk. 

Quod  caufa  five  querela  coram  nobis  pone  pcoAec  iode- 

cifa  inter  Sidracum  Simpfon  Clericum,  Refioreffl  de  Stoke- 

Newington  in  Com.  Midd.  2r  Francifcum  Staunton  Faro- 

chian.  diS^  Parochi«  if  Giiardian.  per  di£bini  SilttpJbit 

(ut  afleruit)  e)edum  ex  una  parte  it  Edwardum  Carpeoccr 

.  &  Thomam  Terrey  Gardianos  per  Parochiapos  difiaft  PafO- 

chix  (ut  afleruerunt)  cledos  ^  alios  Parochianoa  difl^ 

Parochix  ex  altera  (Nirte,  in  i|ua  quideoi  caufa  diferenti^ 

Simplbp  Kedor  afl^vit  fe  recundum  Canonem  in  ca  parte 

edit.  &  provif.  diSum  Francifcum  Staunton  elcgiQc  in  no. 

Gardianorum  dids  Pafochiae  quia  fe  pr^fat  Refiorem  if 

Parochianos  prsedidos  diflent.   in  elefiione  Gardianoruin 

ejufdem  Parochi^  &  Parochiani  prf^.  allegarunft  fe  ftcmi^ 

dum  confuettidiriem  antiquain  ejufdem  Parocht^  digeflA 

Umbos  Gardianos  elegifie  difiiiim  Edwarfjiun  Carjpcnter  ft 

iThomas  Terrey  in  Gardianos  did  as  Ecclcfisp  quam  oonba^ 

tndinem  diSus  Redor  negabat  &  defuperdi^t  PkroclufuS^ 

k  fufceperunt  ad  proband,  didam  confuetudinem  ^-  dedtf- 

allcgaiion.  in  fcript.  concept,  quam  nos  admifimua.    E|tt|* 

leii  luifTe  per  didos  Parochianos  produd.  it  jnrai.  ad  pr^^ 

band*  di&uD  confuciud.  &  tempus  eis'  affigilai.  ad  MidL 

pro^i 
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proband,  fed  diSos  Parochiannos  neglexiflTe  examinare  ie  non 
adhuc  examinafle  di6^os  teftes  &  difiunn  Kedorcm  virtuie 
Jurameoti  fui  negafle  didam  confuetiidinem,  fed  quampri- 
mum  Parochian.  probaverinc  didsm  confuetudinem  noa  ei  i* 
mus  prompti  &  parati  ad  pronunciand.  pro  jure  didorum 
Piarochianoruin  Et  noa  infuper  humiiiter  ceriificamus  unum 
e  didis  Gardianis  per  didos  Gardian.  eled.  juramento  one- 
rtvimus  de  fidelit.  exequend.  officium  Gardian.  dids  Pa* 
rochiae.  In  cujus  rei  Ccftimoniuniy  &c.  And  we  granted  a 
writ  to  fwtAT  Carpenter^  becaufe  the  ecclefiaftical  court  can* 
not  try  the  cuftom  of  choofing  the  churchwardens^  as  is  ai- 
Icdged  a  Ro!L  Jb.  287.  f.pl.  51.  Siir/ej  verfus jSrom. 

Englcfield  and  Smith'j  Cafi. 

MIDD.  Berks  (T.  Alias  fcilicet  die  Lunse  proxirn'Oaib. 
pod  Craftinum  Afcenfionis  Uomini  ult.  prxterit.  co- 
ram Domino  Rege  apud  Weilm.  per  facramentum  12  ]\ir. 
proborum  6c  legalium  hominum  Co^.  prxd.  qui  adtunc  d£ 
ibidem  jurat.  &-  onerat.  exift.  ad  inquirend.  pro  di£to  Domi- 
no Rcge  drcorporeCom.  prged.  praefentat.  extitit  quod  Ri- 
chtrdus  Harrifon  *  Miles  &  Valentin.  Croome  Arm.  JuiWc.  #  p,  ^^^^ 
Domini  Regis  nunc  ad  pacem  fuam  in  &  pro  Com.  Berks 
confervand.  affign.  virtute  CommifTionis  di£ti  Domini  Regis 
fub  magno  figillofuo  Anglise  eis  dired.  a^  requirend.  ic  re- 
ctpiemi.  facramentum  Prtmaciac,  communiter  vocar.  tie 
OatA  rf  Supremacy,  in  qaodam  Siatut.  (a3.  in  anno  pr^mn 
Elizabethae  nuper  RegiosB  Angl.  inaflitat.  6r  fpocificat.  de 
omnibus  tt  fingulis  fubditis  difii  Domini  Regis  Romans  fu- 
perflitionis  fedatoribus  Ave  talit.  reputat.  8  die  Febr.  anno  3 1 
Car.  2.  apud  Reading  in  G>m.  prsed.  facramentiim  prxd. 
Henrico  Englefield  de  Engiefield  in  Com.  Berks  prasd.  Arm. 
Fraiicifco  Perkins  de  Ufton  in  Com.  praed.  Arm.  Richardo 
Perkins  de  Beenham  in  Com.  praed.  Gen.  Nathaniel  Smith  . 
de  Woolhampton  in  Com.  Berks  prxd.  Gen.  &  VVillielmq 
Stone  de  Southcot  in  Com.  prxd.  Yeoman  exiften.  &  quili« 
bet  corum  exiflen.  actat.  16  annorum  &r  ampliusdr  Aibdit. 
difii  Domini  Regis  Romans  fuperditionis  feSatoribus  exif- 
fen.  &  tunc  commoran.  &  cuilibet  eorum  adtunc  commoran. 
infra  prxd.  Com.  Berks  obtulerunt  &  facramentum  prxd. 
prxftare  St  recipere  requifiver.  Et  quod  Henricus  Englefitid 
Francilcus  Perkins  Richardut  Perkina  Nathaniel  Smith  Sc 
Willielmns  Stone  facramentum  Primaclx  prxd.  communi- 
fcr  vocat  tit  Oath  of  Supremacy,  adtunc  &r  ibidem  prxftare 

&  rccipcrc 
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5f  recipere  penitus  rccufavfr.  it  qutitbct  eorum  recutivilb 
contempt,  didi  Domini  Regit  nunc  &  legum  fuarum  contrr 
formam  Statuti  in  hujufmodi  cafuedit.  &  provif.  ac  contra' 
pacem  didi   Domini    Regis    nunc  Coron.   &    Dignhat 
fuas,  &c. 

FcT  quod  prascept.  fuit  Vic.  quod  non  onMit.  Arc.  qutn 
Venire  fac.  eos  ad  refpondend.  drc.  El  modo  fcilicet  die  Vc« 
ncris  proxim.  pod  Crallinum  SanSae  I'rin.  ifto  eodem  Ter- 
niino  coram  Domino  Rege  apud  Weftm.  ven.  prasd.  Henri- 
cus  Englefield  &  Nathaniel  Smith  per  Robertum  Sejiyard 
Attorn,  (uum  lit  habit,  audit,  indiftamenr.  prcd.  feparatim 
dicunt  quod  ipfi  non  funt  inde  culpabiles  Et  de  hoc  fepara- 
tim pon.  fe  fnper  patriam  l^t  Samuel  Aftry  Arm.  Coron. 
&c  Attornatus  Domini  in  Cur,  ipfius  Regis  coram  ipfo  Rega 
qui  pro  ecidem  Domino  Kege  in  hac  parte  fequitnr  fdlicer, 
&c.  Ideo  prscept.  eft  Vic.  Berks  quod  Venire  {k.  coram 
dido  Domino  Rege  a  die  Sanfiac  Iriniraris  in  ires  feptima* 
nasubicunq;  &c.  \2  &c.  de  vifn.  de  Reading  prxd.  per* 
quos,  &c.  Et  qui  &c.  ad  rccogn.  Arc.  quia  tarn  &c.  Idem 
dies  datus  eft  tarn  prxfat.  Samueli  Aftry  qui  feqiitCury  Arc. 
quam  prcd.  Henrico  Englefield  &  Nathaniel  Smith,  drc. 
Ad  quas  quidem  tres  feptimanas  Sanfise  Trinitatia  coram 
diflo  Domino  Kege  apud  Weftm.  ven.  tarn  prsefar.  Samud 
Allry  Arm.  qui  fequitur  quam  piflul.  Henricus  EnglefieM  dr 
1 .  442,  Nathaniel  Smiih  per  •  Attorn,  fuum  prsd.  El  Vic,  Cooi. 
Berks  prxd.  retoin.  nomina  12  Jur.  quorum  nul.  &c.  And 
then  zdijlringasy  and  a  jury  returned  and  impanelled  find  a 
fpecial  verdid  by  Nifi  prius  in  Berk/hrre^  to  this  effed,  vrs. 

That  the  faid  Sir  Richard  Harrifon  and  Valentine  Oniome  by 
virtue  of  a  commiflion  under  the  great  (eal  of  England^  dated 
23  November  30  Car,  2.  and  long  before,  and  ever  finoe 
were,  and  yet  are  juflices  of  the  peace  of  the  county  of 
Berks. 

'jhat  the  king  granted  a  commiflion  dated  23  Nvoember 

30  Car.  2.  in  hac  verba,     Carolus  Secundus^  Es^r.  ommhms  fi 

Jingitlis  cuftodlbus  pads  Com,  nojlri  Berks  fakitem.  Sciairi  food 

df litmus  vobis  Of  aliqwbus  duobus  velplur,vefirum  p^iefiatemti 

author  i  tat  em  requirendi  iS  recipiendi  facramentumf  cwmmumter 

'i'tiat.  the  Oath  of  Supremacy,  fpecificat.  in  quodam  JlatM 

1  Eliz,  faci,     Ac  eiiam  facramentumt  vulgariter  v^catw  tbt 

Oaih  of  Obedience,  fpecijlcat.  in  quodam  ahero  Jfalttto  3  Jm» 

fifl.  de  oftimbusH  fingnlis  fubdit,  nojiris  Romans  fitperfiithmi 

fidaiGribuj  five  taL  reputai  AngUce  Popifli  Recu&nia  or  (b 

leputed,    de  quibus  feparah  facrament,  preed.  vigore  fiats^ 

pad.  uj  virtuU  kitjuj  nojlra  commijp-Mis  uik  medo  refieMi 

renhmift 
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ftquiraniur  fS  recipiantur  in  aliquo  loco  in  di^o  Com.  mjiro 
Berks  commorantibus.  Et  iJeo  vobit  firmit.  matidamus  quod  in 
(^  circa  pr^miffa  refpe^ive  diligent,  intendatis.  In  cujur  rci 
ieflifnomumt  tJc. 

That  the  faid  Sir  Richard  Harrifon  and  Valentine  Creome  af- 
terwards, viz,  13  March  31  Car,  1  Honorabili  IViUielmo 
Serogs  Mil'  Capi4al.  Juflic.  Domini  Regis  ad  placita  coram  ipfo 
Rege  tenend,  affign*  6f  aliis  ficiis  fuis  Jvftic.  didii  Domini  Re-^ 
gis  ad  placita  coram  ipfo  Rege  tenend.  ajpgn,  did  certify,  that 
the  defendants  refufed  to  take  the  faid  oathi  which  certifi- 
cate follows  in  thefe  words. 

•  0)m.  Berks  ff.  Honorabili  Willielmo  Scrogs  Mil.  Ca-  ♦  p^    aa^^ 
piiat.  Juftic.  Domini  Regis  ad  placita  coram  ipfo  Kege  re- 
nend.  aflign.  &  aliis  fociis  fuis  Juftictariis  didi  Domini  Regis 
ad  placita  coram  ipfo  Rege  tenend.  aflign. 

Nos  quorum  nomina  fubfcript.  funt  cuftod.  pacis  Domini 
Regis  in  Com.  Berks  Juftic.  di3i  Domini  Regis  ad  pacem 
^jufdem  Domini  Regis  infra  Com.  Beiks  prced.  confervand. 
Mecnon  ad  diverf.  felon,  tranfgr.  tc  al.  malefada  in  eodem 
Com.  perpetrat.  audiend.  &r  cerminand.  aiTign.  certificamus 
quod  virtute  cujufdam  Commiflioriis  didi  Domini  Regis  fuh 
magno  (igillo  fuo  Anglise  debito  modo  confeS.  geren.  dat. 
apud  Weftm.  23  Novemb.  jam  ult.  prseterit.  ac  omnibus 
cuftodibus  pacis  didi  Domini  R^s  infra  Com.  Berks,  prxd. 
direfi.  8  Febr.  jam  ult.  prseterit.  apud  Reading  in  Com. 
prsd.  obtulimusy    Anglice  tendered^  juramcntum  Primacis, 
Aof^ict' of  Supremacy,  mentionar.  &  exprcflf.  in  quodam  fta- 
tuto  fad.  I  Eliz.  nuper  Reginx  Anglis  Henrico  Englefield 
tie,  feparatim  &  adtunc  &  ibidem  fcilicet  eodem  8  die  Febr. 
nunc  ult.  prseterit.  Ac  requifivimuseofdem  Henr.  Knglefiekl 
frc  feparatim  prseftare  facramentum  prasd.  Kt  iilteriusCer-<- 
tiBcamus  quod  ipfi  iidem  Henricus  &c.  adtunc  &  ibidem  re- 
cufaver.  &quilibeteorum  feparatim  recufavir  prxftare  facra* 
meot.  prsed.     Incujus  rei  teftimonium  manus  &  (igilla  nof- 
tra  &c.  13  March  31  Car.  2.  Annoq.  Domini  1678. 

^hey  find  the  a£t  of  Parliament  1  F.li?.  intitled,  an  ad  to 
fcftore  to  the  crown  the  ancient  jurifdiAion  over  the  eftate 
ccclefiaftical  and  fpiritual,  and  aboliftiing  all  foreign  powers 
repugnant  to  the  fame  ;  and  the  claufe  therein,  who  are 
compellable  to  take  the  oath,  and  the  oath  itfelf ;  and  that 
all  and  every  perfon  and  peifons  that  at  any  time  hereafter 
fliall  be  preferred,  promoted  or  collated  10  any  arc.hbifhop- 
rick  or  bifliopricky  or  to  any  other  fpirirual  or  ecclefiaftical 
benefice,  promotion,  dignity  or  office,  or  miniftry,  or  that 
fliall  be  by  your  highncfs,  your  heirs  or  fucceflbrs,  prefer- 
red or  promoted  to  any  temporal  or  lay  office,  miniAry  or 

fcrvice 
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• 

icrvtce  within  this  realniy  or  in  Any  your  higfands  doAiiii- 
nionsy  before  he  or  they  (htll  take  upon  Mm  or  them  tore. 
ceive,  ufe,  ezercife,  fuppty  or  occupy  any  fuch  ar£hbfAiop« 
rick  or  bifhoprick,  promotion,  dignity,  office^  nmiiftry  or 
fervicei  (hall  likewiA  make»  take  end  receive  the  faid  cor- 
poral oath  before  mentioned  uj^on  the  EfomgeSftif  befara 
fuch  perfont,  as  have  or  flull  have  antbority  to  adnah  aay 
fuch  perfon  to  any  fVich  oflke,  mintAry  or  fervioe^  •r  elfe 
before  fuph  perfon  or  perfona,  as  by  yoor  bighoefii^  yoor 
heiis  or  fiicceflbn,  by  commiffion  mder  the  great  M  df 
P<  444*  Engkndf  (hall  be  named,  afiigned  or  appointed  to  ♦  inimf- 
ter  the  faid  oath ;  and  that  it  may  likewife  be  fiirther  eiiaS- 
cd  by  the  authority  aferefaidy  that  if  any  fuch  perioR  or  p«r« 
fons,  as  at  any  time  hereafter  flull  be  proiBotcdi  pcefiyrvd 
or  collated  to  any  fuch  promotion  fpiritual  or  ecdefiaSieal 
benefice,  oflSce  or  miniftry,  or  that  by  your  highncft,  yoor 
heirs  or  fucceflbrs  Ihall  be  promoted  or  p!refiirrcd  to  any  tcaft- 
poral  or  lay  office,  mintftry  or  fei  vice,  (hall  and  do  peremp- 
torily and  obftinately  refiaTe  10  take  the  fame  ooth  lb  !•  hiife 
to  be  offered,  that  then  he  or  they  ib  refarmg  fliall  only  be 
judged difabled  in  the  law  to  receive,  take  or  hsvotht  fiiae 
promotion  fpiritual  or  ccclefiafticai,  or  the  faitie  teoifMl 
office,  miniftry  or  fervico  within  this  realm,  or  any  otitfr 
your  highneb  domiaidnS|  to  aH  intents,  oonftniCyolns  aad 
purpofes. 

That  by0iotieraa  5  EKx.  ifUitUd^  an  ad  for  dibranca  of . 
the  queen's  royal  power  over  all  eAates  and  (bfajoGb  within 
her  dominions,  tht  ckufes  coid^mrtg  nuhi  flkU  iJuf  air  JUi 
oath. 

And  be  it  enafied  by  the  authority  aferefaM,  tbae  Aa 
lord  chanceUor  or  keeper  of  the  great  feat  of  Et^Undkinim 
time  beiogi  (hall  and  may  at  all  times  hereafter  byvtrtos  of 
this  ad,  without  any  farther  warrant,  make  and  dtreftoa» 
miflion  or  commiiGons  under  the  great  fcal  of  Emglmiti^  mf 
perfon  or  perfbns*  giving  them  or  (bme  of  tfiem  Aardby 
■authority  to  tender  and  mintfter  the  oath  aforefiiM  lo  fiieh 
perfon  or  perfons,  as  by  the  aforefaid  oommifflon  or  cMV- 
mtflions  the  (aid  commiffioners  (hall  be  authorilU  f#  laadv 
the  fame  unto. 

They  fold  alfo  the  next  ckufi  fxpreffing  ikefemJtfJit  A 
fir/lrefi^alofthefaidoati^  and  tka  cUa^  •fttrtiJu^affA^ 
fai  into  tht  King's  Benet,  and  concerning  thi  mJSHmeni  efm 
offender. 

That  the  defendants  23  Nmmhr  30  Car,  %•  and  8  AA^- 

31  Car.  a.  were  not  any  officers  or  miniflcrs  meniioBai  h 

t»;e  faid  ftatuie  of  i  or  <  EUz. 

That 
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Hut  ibcre  was  no  other  cominiflion  mtde  to  the  f^id 
fjarrifin  and  Croonu  to  tender  the  bid  oath  to  the  faid  de- 
fendants \  and  the  jury  condiidev  Etji  the  defendaots  are 
guilty  ornotpetunt  athifamentum Citric. 
.  And  the  points  intended  in  this  fpecial  verdid  were  three, 
me.  I.  The  words  of  \hcad0f5  Eliz.  cap.  i.  being,  that 
^  hrdChmicelhrf  itcfiaU^  iicmahf  &c.  commijion,  &c. 
io  any  perfon  or  perfcKis,  giving  them  or  feme  oi  them  theie- 
|by  authority  to  tender  and  minifter  the  oath  aforefgid  to  fuch 
perfon  or  perfeos,  as  by  the  aforefaid  commiQionor  commii- 
lions  the  faid  conimiilioners  (hall  be  authorised  to  tender 
^  the  fame  oath  unto»  whether  the  conuniflton  fpecificd  in  •  p^  .  .^ 
the  rca>rd  be  purfuam  to  the  faid  ad,  for  it  is  not  direded 
to  any  peribns  particularly,  nor  to  tender  the  faid  oath  to 
|ppy  peribns  by  n^e ;  and  if  it  (ball  be  in  the  commiflioners 
idtCmtion  to  tender  it  as  they  fliall  think  fie,  they  (bail  take 
ppoD  them  to  judge  who  avt  RBm^ma  fi^rftiiionii /iff of orest 
or  fo  reputed ;  and  though  feveral  conmiiffions  were  made 
out  about  the  fame  time  of  the  lisme  term  with  thb,  yer  the 
lord  Chanoelbor  did  caufe  new  commiflions  to  be  made  out, 
(e|:prefling  the  names  of  the  perfons  to  whom  the  oath 
Ibould  be  tendered ;  and  this  obje6ion  was  raifcd  by  tlie 
lord  chief  juftice  Scrogt  before  whom  the  verdiA  was  found  ; 
|hU  it  was  refdved  by  the  other  three  judges  (myfelf  doubc- 
iog)  that  this  oomoiiflion  was  ?ery  good,  becaufethe  power 
IS  left  to  the  commiflioners  to^hoofc  whom  they  will  tender 
tbe  oath  unto  by  the  daufe  of  the  afi ;  and  in  this  manner 
were  the  ancient  commiflions  (bortly  after  the  ftatute  nude. 

The  exception  was,  tiai  the  indiffmaU  fets  forth  a  eertifi^ 
fnig  Jirmn  tki  fmmjioner^  uaief  Mr  hambf  hut  not  under 
tkeir  fi^U,  as  tbe  flatute  reqiures ;  but  to  this  the  court 
snfw^ed,  that  in  regard  the  certificate  is  found  /»  hue  verba 
io  the  veidiS  to  be  under  their  feals,  ir  (hall  be  amended, 
wd  (p  good  enough ;  ^nd  it  was  amended  accordingly. 

The  third  exception  was,  tie  certificate  is  direffed  onfy  U 
tie  judges  hy  name,  and  fat  to  the  king  in  his  court  of  King^o 
BcMch  as  the  ad  requires ;  but  refolved  by  the  faTd  three 
juftices,  that  that  is  good  enough,  becaufie  it  (ball  be  in- 
tended that  the  faid  judges  nude  the  court,  and  were  therein 
fitting  at  the  time  of  the  certificate :  but  I  alfo  doubted  of 
this  anfwer ;  but  the  judgment  was  giiren  againft  the  de- 
fendants. And  as  to  the  finding  that  the  defendants  were 
pooc  of  the  officers  or  miniflers  mentioned  in  the  feveral  fla-' 
lutes  of  1  and  5  Eliz.  the  whole  court  were  of  opinion,  it 
FSB  not  material,  becaufe  by  ibechHde  of  5  ESz.  iropower- 
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ing  the  lord  chancellor  to  mikt  out  conrmiflions^  all  per- 
fonsy  though  not  officers,  may  be  oflFered  the  faid  oath  if 
the  commiifioners  think  fit. 

•  P.  446.  •  Tavcmcr'i  Cafe. 

MiBdamii..  JEREMIAH  TAVERNER,  having  been  chofen  into  the 
J  livery  of  the  company  of  vintmrs  in  London^  had  a 
Mandamus  dtrcQed  to  the  mafter,  wardens  and  afliflants  of 
the  faid  company  to  admit  him  to  be  a  livery-man  according 
to  his  faid  election,  to  which  they  return. 

That  Lmion  is  an  ancient  city,  and  that  the  citizens  and 
freemen  thereof  time  out  of  mind  were,  and  ftill  are  incor- 
porated, as  well  by  the  name  of  mayor  and  commonaky  of 
the  city  of  London^  as  by  the  name  of  mayor,  commonally 
and  citizens  of  the  citv  of  London,  and  that  of  the  faid  ci- 
tizens  there  were  feveral  focieties,  guilds  and  fraternities,  of 
/  which  the  company  of  vintners  is  and  always  hath  been 
one. 

That  in  the  faid  fociety  there  have  been  time  out  of 
mind  certain  men  being  citizens  and  freemen  of  the  faidl 
city  and  company,  called  livery-menj  who  were  ufed  to  be 
chofen  for  the  faid  company. 

That  the  faid  company  of  vintners  (as  other  companies) 
for  the  prefervation  and  maintenance  as  well  of  the  hoiUMirt 
as  (late  and  government  of  the  faid  city,  as  well  at  times  of 
publick  meeting  and  attendances  of  the  mayor  and  aldermen, 
and  other  publick  occafions,  and  for  the  prefervation  of  the 
honour  and  reputation,  and  government  of  the  faid  com- 
pany, and  for  the  relief  of  the  poor  members  thereof,  have 
been  forced  to  expend  great  fums  of  money. 

That  the  faid  company  of  vintners  have  been  anciently 
incorporated,  and  called  by  divers  names ;  and  that  the  a 
Feb.  9  Jac,  the  king  by  his  letters  patent  incorporated  them 
bv  the  name  of  mifter,  wardens,  and  freemen  and  common- 
alty of  the  myftery  of  yinlners  of  the  faid  city  of  London^ 
and  that  they  may  m^ke  by-laws. 

That  time  out  of  mind  the  place  and  office  of  the  livery 
hath  been  a  place  and  degree  of  pre-eminence  in  the  faid 
company ;  and  that  as  well  before  and  fince  the  faid  letten 
patent  every  fellow  of  the  faid  company,  who  was  defied 
into  the  place  and  office  of  one  of  the  livery  was  ufed,  and 
ought  to  be  Idoneus  homo,  ae  de  bono  Jtatu  ii  fubftaniia  fd 
bene  potuit  U  ad  vel  ante  adnuffionem  /Nam  per  tot  am  temfnf 
prad.  itfus  fuit  y  confuevit  li  debuit  phere  pro  bf  erga  *^- 

Btrem 
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liorem  ii  necrjfariam  fuppcrtaiionem  IS  fuftetiiationem  focietaiis 
pritd.  iS  necejfaria  onera  ii  expenfa^  inde  certam  compcten. 
detiar'iorum  fummam, 

*  .That  without  the  afliflance  ami  relief  which  the  faid  *   P.  447* 
company  by  fuch  payments  hath  had  and  received^  it  could 
not  maintain  its  government  and  reputation. 

That  for  many  years  before  the  24  April  1656,  the  fum 
of  money  which  every  livery-man  upon  his  admilTion  paid, 
exceeded  31/.  13/.  4^.  and  then  a  by-law  was  made,  that 
the  payment  (hould  be  fo  much  only  ;  and  from  that  time 
the  faid  fiim  hath  been  always  paid  by  every  one  admitted 
into  the  livery. 

That  1 8  Jutie  1 6809  mite  adventum  brevis  pr^d.  he  wgs 
chofe  to  be  a  livery-man,  and  was  then  required  to  lake  the 
faid  oiEce  upon  him,  and  that  the  mailer,  wardens  and 
company  were  ready  to  admit  him  to  the  place  of  a  livery- 
man upon  payment  of  the  faid  fum  of  31/.  13/.  41/.  which 
he  ought  to  pay  .according  to  the  by-law  afore-mentioned  ; 
bur  he  hath  rcfufed  fo  to  do,  and  thereupon  the  company 
refufe  to  admit  him  until  he  (hall  pay  the  fame. 

Upon  this  return  the  counfel.for  Tavemer  argued,  that 
the  by-law  therein  mentioned  for  impofing  31/.  13/.  41/.  upon 
every  livery-man  was  unreafonable  and  again  (I  law,  and  a 
grievance  to  thefubje£l:  but  the  court  refolved,  Were  the 
fum  more  or  lefs,  it  could  not  make  the  by-law  void,  for  it 
is  to  biixl  only  the  members  of  the  corporation  ;  and  when 
a  man  will  agree  to  be  of  a  company,  he  doth  thereby  fub- 
mit  himfelf  to  the  laws  thereof,  and  we  are  not  to  take  no- 
tice of  the  extravagancy  of  charges  they  lay  upon  themfelves. 
And  'tia  convenient  that  the  company  have  fuch  power  to^ 
keep  up  their  reputation,  and  the  honour  of  the  city  of 
Lwdm  ;  8nd  fo  allowed  the  return  to  be  good. 


Term. 
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Tbe  Cafe  of  ibe  Town  of  Wincfadib. 

Certiorari.  A  CERTIORARI  WIS  grtnCcd  to  the  nwjory  jurats 
Trf^'  *^k.  -*^  ^^^  commonalty  of  the  ancient  town  of  Wmmlfea  in 
3  K^*  •S4t  ^^ff^*^  '^  renoove  an  order  or  decree  made  bj  tbem  ;  who 
3t4-  made  this  return :  tr/E. 

That  there  have  been  time  out  of  mind  m  £ntf  and 
Suffex  five  ancient  tbwns,  v/s.  H^fiings^  SMdwick^  Droef^ 
ifew  Rumney  and  Httk,  which  have  been  always  called  the 
Cinque  Pons  of  the  kingdom ;  and  that  10  Suffex  there  are» 
and  always  have  been  two  othet  ancient  towns  called  Rje 
ar.d  WhcMfea^  which  are  members  of  the  faid  Cfoque 
Ports. 

That  the  faid  town  of  WincMfea  hath  been  time  oat  of 
mind  incorporated  by  the  name  of  mayor,  jurats  and  oom- 
monatty  of  IVinchelfea. 

I1iat  all  the  faid  Cinque  Ports  with  their  members  have 
been  time  our  of  mind  places  for  ordering  provMion,  and 
prefervation  of  (hipping  of  the  kings  and  qaeens  of  this 
kingdom  of  England  for  the  time  l}eii^ ;  and  that  by  reafbn 
of  their  fituation  upon  or  near  the  fea-fhores,  the  inlydH- 
rants  and  refidents  thereof,  as  well  for  fab  keeping  the  fiiif 
towns,  as  of  the  faid  kingdoms  of  England  againft  foreign 
invarionof  enemies,  have  always  and  ought  to  keep  beaooos, 
v^atch-houfes  and  guards  night  and  day,  as  well  by  fea  as 
land  ;  and  for  better  maintenance  thereof,  the  faid  town  of 
Winchelfm  in  their  common  hall  ufed  to  make  taxes  and 
rates  upon  every  inhabitant  or  occupier  of  houfe  or  land, 
lying  or  being  within  the  faid  town  or  liberties  thereof, 
which  faid  privileges  were  confirmed  by  Magna  Cktrta. 

That  I  May  32  Car.  a.  they  made  a  tax  of  6^.^pooilI. 
for  the  maintaining  of  the  faid  beacons  and  warehoofei  ac- 
cording to  a  fchcdule  annexed  to  the  faid  tax,  and  thai 
there  was  no  other  order  or  decree.    And  fet  out  the  Iche^ . 
dule. 

And  to  this  fchedule  was  otyeded.  That  'tis  not  fet  forth 

^  ibat 
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that  the  beacons  or  watch -houfes  were  in  decay  or  out  of  re* 
pair,  and  fo  the  rate  unnecefTary* 

•  Bui  refclved,  It  is  well  enough  1  for  i)?,  *Twould  be  »  P.  ^^^ 
dangerous  to  expe£l  till  they  became  id  decay,  for  then  there 
mnll  be  no  beacon  till  repaired,  nor  no  watch-houfes  in  the 
ine^iD  time,  which  would  be  dangerous  for  the  place.  2. 
*Tis  to  be  prefumed  that  the  inhabitants  will  not  tax  them* 
fclvcs  unneceflfarily,  and  they  do  all  concur  in  the  taxation : 
And  fo  the  order  was  confirmed. 


Richard  Sheldon  verfus  Michael  Clipfham. 

JJfumjftt. 

TH  E  plaintiff  declares  in  an  Indehiiat^  Affumpfit  fos  Pleading. 
100/.  received  to  the  plaintiff 'a  ufe ;  and  alfo  upon^J^*^' 
an  Injtmul  Otmputajfet  for  another  looA  the  fape  day.  The 
defeiidant  pleads,  that  the  faid  (everal  fums  of  100/.  in  the 
declaration  refpedively  fpecified,  are  for  one  and  the  fame 
caufe  of  aQion  for  one  fum  of  100/.  only,  wA  not  for  feve* 
ral  fums  of  100/.  and  that  tfter  the  time  of  the  faid  feveral 
promifes  refpe&ively  fpecified,  viz.  fuch  a  day,  the  defen- 
dant paid  to  one  Bellamy  by  the  plaintiff's  order  30/.  in  part 
of  payment  and  fatisfadion  of  the  ncionics  in  the  declaration 
fpecified;  fnd  that  the  defetklant  in  full  payment  and  fatif- 
fafiion  of  the  faid  monies  demanded  by  the  plaintiff  in  bts 
declaration  did  then  become  bound  to  the  plaintiff  ia  a  bond 
of  120/.  conditioned  for  payment  of  65/.  to  the  plaintiff  at 
a  certain  day  in  the  faid  condition  fpecified  as  yet  not  in* 
corred ;  which  30/.  and  bond  the  plaintiff  accepted  \  Et  hoc 

IJpcm  this  plea  the  plaintiff  demurred,  and  the  whole 
court  were  of  opinion  that  the  plea  is  good ;  for  though 
'tis  frequent  to  lay  a  declaration  for  a  debt  feveral  ways  in 
an  Affupipjiif  and  'tis  not  a  good  plea  to  fay  that  the  feve- 
ral funis  are  but  only  for  the  fum  firft  mentioned,  and  fo 
go  no  farther ;  yet  when  the  defendant  pleads  over,  that 
the  very  fum  demanded  is  fatisfied,  'tis  a  gopd  plea  ;  and  if 
that  the  two  feveral  hundred  pounds  were  two  diftinft  fums, 
the  plaintiff  might  have  replied  fo,  and  taken  iffue  there- 
vpoo.  But  he  admits  that  there  was  but  100/.  due,  and 
»  that  fatisfied,  the  plea  is  good.  But  at  the  importunity  of 
the  plaintiff's  counfel  we  gave  him  leave  to  waive  the  de«i 
miirrrr,  and  take  iffue  upon  the  fattsfaSion,  upon  paying  to 
the  defendant  his  coils. 

Elizabeth 
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^  P.  450.  *  Elizabeth  Cafe  ver/us  James  Barber. 

Accord.  'T^HE  plaintiflf  declaret  in  an  Ittdehitatut  AJfumffi^  for 

I  Danv.  Abr.      X    2o/.  for  nicat,  drink,  wafhing  and  lodging  lor  the  de-^ 
i4i%^*io       fcndani's  wife,  provided  for  her  at  the  requeft  of  the  de- 
X  Joo.  158.      fendant,  and  Uys  it  two  other  ways.     The  defendant  pleads 
that  after  the  making  the  faid  promtfe,  ISc,  and  before  the 
exhibiting  the  f^id  bill,  t>;z.  fuch  a  day,  it  was  agreed  be* 
twcen  the  plaintiflf  and  the  defendant  and  one  'Jacob  Barbtr^ 
his  fon,  that  the  plaintiflf  fliould  deliver  to  ihe  defendant 
divers  clothes  of  the  defendant's  wife  then  in  htr  cullody, 
and  that  the  plaintiff  (hould  accept  the  fatd  JacA,  the  fon^ 
for  her  di  btor  for  9/.  to  be  paid  as  foon  as  the  (aid  Jacd> 
Ihoiild  receive  his  pay  due  from  his  majeily,  as  lieutenant  of 
the  (hip  called  the  Happy  Return^  in  full  fatisfadion  and  dif- 
charge  of  the  premide:!  in  the  declaration   mentioned;  and 
avers  that  the  plaintiflf  the  fame  time  did  deliver  to  the  de* 
fendant  the  Tiid  clothes,  and  that  (he  accepted  the  faid  Jm* 
€ob  the  fon,  her  debtor  for  the  faid  9/.  and  that  the  faid  Ton 
agreed  to  pay  the  fame  to  (he  plaintiff  accordingly;  and 
that  the  faid  Jacob  afterwards,  and  as  foon  as  he  received 
his  pay  as  aforefaid,  viz.  I'j  April '^z  Car,  2.  was  ready  and 
ofTcred  to  pay  the  faid  9/.  and  the  plainriff  refiifed  to  receive 
It ;  and  that  the  faid  Jacob  haib  always  fmce  been,  and  flill 
is  ready  to  pay  the  fame,  if  the  faid  plaintiff  wiH  receive  it. 
Et  hoc  paratuSf  He,  The  plaintiff  demurs.     And  it  was  al- 
Ifdd^ed  by  the  defendants  counfel  that  the  plea  is  good  ;  for 
though  in  Peyto^s  cafe,  and  formerly  it  hath  been  held,  thit 
an  accord  cannot  be  pleaded  unlcfs  it  appears  to  be  executed,. 
9  Co.  79.  b.  3  Cro.  46.  pi.  2.  yet  of  late  it  hath  been  heU 
that  upon  mutual  promifes  an  adion  ties,  and  confequently 
there  being  equal  remedy  on  both  (ides  an  accord  may  be 
pleaded  without  execution  as  well  as  an  arbitrement,  and  by 
the  fame  reafon  that  an  arbitrement  is  a  good  plea  withoiK 
performance  ;  to  which  the  court  agreed ;  for  the  reafoo  of 
the  iaw  being  changed,  the  law  is  thereby  changed ;  and 
anciently  remedy  was  not  given  for  mutual  promifes,  which 
new  is  given;  and  for  this  reafon,  Mich.   18  Car,  B,  R* 
Palmer  verfus  Lawfoftf  ante.     In  indebitatus  Jffumpfit  ^pitk 
an  executor  upon  a  contraS  made  by  the  tetlator ;  die 
defendant  pleads  judgment  in  debt  upon  fimple  contraft 
againft  him  for  the  debt  of  the  teftator,  and  after  argtf* 
*  P*   451.  ^^"'  *  refoved  a  good  plea ;  becaufe  though  in  debt  agiV 
an  executor  upon  a  fimple  contrad  tbe  defendant  may  de- 
mar. 
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wtxatf  yet  when  he  admits  the  demand,  and  executors  are 
now  liable  to  pay  fuch  debts  in  aSion  upon  the  cafe,  the 
judgment  fo  obtained  was  pleadable;  fo  Vaughan  Rep.  Dee 
verfus  Edgcomb. 

But  in  this  cafe  at' bar  judgment  was  given  for  the  plain- 
fiflr  for  two  reafons. 

1.  Becaufe  it  doth  not  appear  that  there  is  any  confidera* 
tion  that  the  Ton  (hould  pay  the  9/.  but  only  an  agreement 
vrithout  any  conftderation. 

2.  Admit  the  agreement  would  bind,  yet  now  by  the  fta- 
fute  of  frauds  and  perjuries,  29  Csr.  2.  this  agreement 
ought  to  be  in  writing,  or  elfe  the  plaintiff  could  have  no' 
remedy  thereon ;  and  though  upon  fuch  an  agreement  the 
plaintiff  need  not  fet  forth  the  agreement  to  be  in  writing, 
yet  when  the  defendant  pleads  fuch  an  agreement  in  bar,  he 
muft  plead  it  fo  as  it  may  appear  to  the  court,  that  an  ac- 
tion will  lie  upon  it,  for  he  (hall  nor  take  away  the  plain- 
tiff's prefent  aftion,  and  not  give  him  another  upon  the 
agreement  pleaded.     . 
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Charles  Holmes  verfus  Elizabeth  MeyndL 
.     EjeSment.    Derby. 

GF  the  demife  of  Francis  Meynel  of  the  moiety  of  the  E(Ute. 
manors  of  Meynel-Lmgley  and  Kirk-Langky  300  mef-  3  ^n^-  Ab, 
fuages,  500  acres  of  land,  200  acres  of  meadow,  and  500  \^jotu\yt. 
acres  of  paft^ure  in  Meynel-Langfy  and  Kirk*Langly.    Upon  %  Show.  13^. 
Not  guilty  pleaded,  the  jury  find  a  fpectal  verdiQ,  viz.    .    gkll!*!*  **^* 

That  one  I/aac  Meynel  was  feifed  in  fee  entirely  as  well 
of  the  manor  o^  Meynel  and  Kirk-l^mgiy^  as  of  all  the  te- 
nements in  the  declaration,  2  Novemb.  1675.  nude  bis  will  . 
in  writing  thus:  I  give  and  devife  all  my  lands  in  Meynel 
and  Kirk'Langly  in  the  county  of  Derby  unto  my  two  daugh- 
ters Eli%abeth  and  Anne  Meynel^  and  their  heirs,  equally  to 

Ee  be 
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be  divided  betwixt  them;  and  in  cafe  they  Impptn  10 fe 
without  iflue,  then  I  give  and  devife  all  the  faid  huids  t^tny 
nephew  Francis  Meynel,  eldeft  Ton  of  mj  brother  ff^iBtm 
Meynel  decttiMy  and  to  the  heirs  male  of  hUbody;  and  for 
want  of  fuch  iflue,  to  WiBimn  Mijf^h  brother  of  the  laid 
Francis,  and  the  heirs  noale  of  his  body,,  the  rcnwinder  to 
Godfrey  Meynel,  brother  of  the  faid  Prmeii  and  WilBam  in 
tail  male,  the  remainder  to  J^hn  brother  of  the  (aid  Frmleis, 
tVilliam  and  Godfrey  in  tail  male ;  and  for  want  of  fuch  if- 
fue  1  give  and  devife  the  faid  lands  to  the  next  heir  male  of 
the  name  and  family  of  the  Meynels,  and  died  without  ifltie 
male,  having  iflue  Elizabetk,  now  defendant,  and  AmUf  bit 
two  only  daughters,  who  entered  and  became  ftifed  frmit 
laeXf  ISc.  Jnne  died  without  iflfue,  FroMfii  the  leflbr  of 
the  plaintiff  entered. 

And  if  for  the  plaintiff,  for  the  ptaintifF,  &fr. 

After  feveral  arguments  at  the  bar,  the  court  by  the 
fnouth  of  the  chief  juflice  gave  jiKlgmeni  for  the  defendant. 
I  had  prepared  my  argument,  as  the  reft  of  the  Judges  hpd 
done;  but  in  regard  we  were  all  unanimous,  it  was  thought 
needlefs  for  us  all  to  argue*     My  argument  follows. 

In  this  cafe  two  points  have  been  raifed. 
P«  453«      *  ^'  What  eftate  Elizabeth  and  Anne  have  by  this  will. 

2»  Whether  upon  the  death  of  Anne  without  iflToe  Fraaci: 
in  remainder  takes  any  thing  ? 

As  to  the  \fi^  I  conclude  that  Elizabeth  and  Anm  hmt  fe- 
veral eflates-tail  by  moieties ;  for  though  the  devife  be  t9 
them  and  their  heirs  in  the  beginning,  yet  when  the  witf 
afterwards  fays.  And  if  they  die  without  iffue^  it  ihews  tbit 
(heirs)  was  intended  heirs  of  their  bodies:  fo  it  hath  beea 
conft^ued  in  grants. 

5  J7.  $.  6.  a.  Lands  granted  to  noan  and  his  wifsf  UJiii 
harredibus  of  the  hufband,  if  the  heirs  of  the  hofband  and 
wife  (hall  die  Jtne  h^eredibus  de  fe,  the  hufBand  and  wife  M 
an  intail :  A  fortiori  in  a  will,  2  Cro,  448.  King  verfbs 
Rumhaly  where  many  books  are  cited ;  and  BriJ^mm  •!. 
Fell  verfus  Brown;  fo  that  as  to  this  point,  'tis  not  mBcb 
denied  on  either  fide. 

As  to  the  2d  point,  I  conceive  Francis  takes  nothing  npoi 
the  death  of  Ami^e,  but  that  her  part  remains  to  her  fifkrbf 
way  of  af  crofs  remainder. 

I.  1  take  notice  that  the  main  defign  and  intent  of  ik 
teftarof  was,  that  in  the  firft  place  he  v/ould  take  carttf  b 
own  children,  and  then  look  after  the  continuation  of  ki^ 
own  name  and  family ;  for  firfl  he  gives  to  his  daufbferff 
^nd  afterwards  the  renuiinders  t6  his  nephevs^  then  t^^i^ 
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next  heir  male  of  the  ntme  and  ^  {iftiily  of  the  Meynels^ 
following  herein  the  law  of  nature,  and  the  ordinary  courfe 
of  the  worM. 

That  this  was  the  intent  appears  by  the  words  of  the  ' , 
will  I  I.  In  cafe  (they)  die  wthut  iffue^  i.  e.  both  of  them, 
*ti$  not  they  or  either  of  them.  a.  All  the  feid  lands,  which 
mtends  both  parts,  and  not  a  moiety  ;  and  All  cannot  pafs 
till  both  are  dead  without  iflue.  And  if  the  teftator  had 
been  aiked,  what  he  meant  by  the  lands  going  to  his  nephew 
after  the  death  of  his  daughters  without  iflue,  he  would 
have  anfwered,  that  he  (hould  have  the  lands  when  both  of 
hit  daughters  (hould  be  dead  without  ifluci  and  not  before. 

2.  This  intent  confifts  with  the  rules  of  law,  for  'tis  a 
general  rule,  That  a  will  fball  never  he  cwfirued  by  implied" 
l/tffi  /9  difinherit  the  heir  at  htou,  unlefs  fuch  implication  he  nr- 
teffary,  and  not  only  confiru^ive  mid  poffible^  13  iJ.  7.  17, 
£r.  Devife  52.  A  man  devifed  hit  goods  to  his  wife  and 
after  the  deceafe  of  his  wife,  his  Ton  and  heir  (hall  have  the 
houfe  wherein  his  goods  are ;  the  fon  (hall  not .  have  the 
hdufe  during  the  wife's  life ;  for  though  it  be  not  *  exprefsly  ^  P*  454. 
devifed  to  the  wife,  yet  by  his  intent  it  appears,  that  the 
fon  (hall  not  have  it  during  her  life,  and  therefore  it  is  a 
good  devife  to  the  wife  by  implication,  and  the  devifor's  in« 
tent :  but  if  it  were  a  devife  to  a  (Iranger  after  the  death 
of  the  wife,  the  heir  (hall  have  it  during  the  wife's  life, 
becaufe  it  is  not  a  devife  to  the  wife  by  a  hecefTary  impli- 
cation. 

WIL  20  C!f  21  Car.  2.  C.  B.  Gardiner  verfus  Sheldon, 
Vaiighm  295.  William  Rafe  made  his  will  thus.  My  willand 
meaning  is,  that  if  it  happen  that  my  fon  George,  Mary  and 
Katharine  my  daughters,  do  die  without  iffue  of  their  Mies^ 
then  all  wy  freeholds  fball  come,  remain  and  be  to  my  nephew 
William  Rofe  and  his  heirs  for  ever.  Refolved  the  fon  and 
daaghtcrs  had  no  eflate  by  the  will,  and  fo  are  the  books  of 
Mmt  7.  pL  24.  and  123.^/.  269.  2  Cro.  74  bf  75.  Ibrtm 
irerftis  Horton. 

In  our  cafe  here  is  no  neceflTary  implication  that  Francis 
mail  take  immediately  after  the  deatb^of  Anne  without  if- 
fue, for  EUtjAeth  is  flill  alive,  and  he  is  not  to  have  the 
land  till  the  devifor's  daughters  (hall  die  without  iffue. 

a.  Had  the  teftator  fet  forth  at  length  the  crofs  remail)'^ 
ders,  this  queftion  had  been  out  of  doubt.  Now  be  being 
itiopi  Confilii  we  onght  by  conftmdion  to  make  his  words 
aftfwer  his  intent,  appearing  in  other  parts  of  the  will,  as 
near  as  may  be. 

As  for  authorities  we  mud  not  expcQ  amnj  in  cafe  of  :a 

Ee  2  will 
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will,  for  the  eld  books  cannot  have  anf  unlefs  of  a 
hy  cuftoniy  which  is  rare  ;  and  every  cafe  upon  a  will  (lands 
upon  its  own  legs,  according  to  the  penning  thereof;  jtt 
Mich.  32  Eliz.  C,  B.    4  Leon,  \/^.  pL  51.  is  direS  in  the 
point.     The  cafe  was,  jj.  feifed  of  lands  had  iflue  two  foil*, 
and  devifed  part  to  his  eldefl  in  tail,  and  the  other  part  lo 
his  younger  in  tail,  with  this  claufe  in  the  will,  T'to  ifm^ 
of  his  fins  died  without  ijfue^  that  then  the  wkok  land  flmU 
remain  to  a  Jlranger  in  fee^  and  died;  the  fons  entered  into 
the  laiids  devifed  to  them'refpeSivelyi  and  the  younger  died 
without  iflue»  and  he  to  whom  the  fee  was  devifed  entered; 
and  adjudged  that  his  entry  was  not  lawful,  and  that  the 
elded  Ton  fhould  have  the  land  hy  the  implicative  devift.  ' 
As  to  the  cafes  objeded,  which  are,  2  Cro.  6$5.  GuiBeri 
veifus  Witty,   A  deviie  «f  three  feveral  mefluagea  to  three 
feveral  children,  Provided  if  all  my  faid  childrm  fifoU  die 
without  ijffue  of  their  bodies  9  then  all  the  faid  meffuagts  fM 
*  P-   455*  *  remain  to  my  wife  and  her  heirs ^  and  two  died.     Refohrcd 
the  wife  (hall  have  the  two  parts. 

Refp.  That  di(Fcrs  much  from  this  cafe,  becanfe  thvt 
are  three  devlfes,  m  which  cafe  crofs  remainders  will  be 
more  difTicuhly  fettled  ;  for  whether  the  furvivors  (hall  be 
jointenants  for  life  with  feveral  inheritances,  or  tenants  ia 
common  in  tail,  would  be  perhaps  fome  quefbioo,  asappean 
by  the  report  of  the  fame  cafe,  2  Roll,  Rep.  aSl.  fiutia 
our  cafe  no  fnch  didicuhy  can  arife. 

Obje^.  Pafch.  1 2  Jac.  C.  B.  Johnfon  verfu?  Smart,  i  ML 
Ahr,  416.  P.  pL  3.  A  devtfe  to  two  for  their  lives,  remain- 
der to  their  two  fon^,  equally  10  be  divided  and  to  their 
heirs,  and  each  of  them  to  be  the  other's  heir;  and  if  thej 
both  (liall  die  without  ifTue,  the  remainder  to  another;  oae 
dies,  his  (hare  fhall  go  to  the  remainder  man. 

Refp,  I'his  cafe  cannot  be  law,  becaufe  'tis  apparent  thit 
each  of  them  was  to  be  the  other's  heir,  which  is  as  plaii 
a  crofs  remainder  as  can  be.  2.  This  cafe  was  received  by 
Rcll  from  fome  other  hand,  and  it  is  reported  in  a  private 
report  to  be  quite  another  cafe  ;  for  'twas  upon  evidence  ii 
%  trial  at  bar  in  a  cafe  of  a  furrender  of  a  copyhold,  and 
not  a  devife  ;  and  /^o.V  could  not  be  a  reporter  at  that  time, 
for  'twas  before  he  came  to  (ludy  the  law.  And  each  to  bl 
the  other's  heir  makes  a  crofs  remainder.  Br,  Dewfi  TJL 
Done  44.  Pet,  Br,  94.  b,  pi,  43 1 . 

ObjeH,  Dyer  326.  tf.  Hunt  ley*  $  ctfc,  which  was,- that  k 
being  feifed  of  '.wo  houfes,  one  *in  St.  Michael  $mMk 
and  the  other  in  St.  Michael  Flejb-Shambles,  which  laftpft- 
fiOi  was  laid  to  the  pari(h  of  Ckrift-Ckurch  in  LmM.*"' 

devtfa 
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s  that  houfe  in  St.  Michael  Flejb-Shamhki  to  his  wife 
tf  the  remainder  to  a  woman  and  her  brother,  and  the 
of  their  bodies,  and  for  default  of  fuch  ifTue,  to  the 
heirs  of  thedevifor;  the  brother  dies  without  iflne^ 
(ler  hath  iflue,  and  dies ;  and  whether  the  intire  houfe 
;o  to  the  ilTue,  or  only  the  moiety,  and  the  other 
y  to  rhe  heir  of  this  devifor,  was  the  queftion. 
fp.  Though  this  queftiou  is  put  in  the  book,  yet  I  find 
;ument  of  it ;  and  that  ca(e  will  diflfer  from  this,  in 
1  there  the  particular  eftates  were  not  limited  to  the 
en,  but  to  ftrangers,  and  fo  intrenches  not  upon  the 
n  13  H.  7.  whereby  an  heir  is  difinherited.  And  Dyer 
to  intimate,  that  the  pleaduig  of  the  cafe  was  pore 
d  upon  than  this  point ;  for  he  puts  the  (Irefs  of  the 
a  lie  upon  the  pleading,  that  the  houfe  lay  in  the  *  pa-.*  P.  456. 
f  Ckrifi'Churchy  whereas  the  will  fays,  in  St^  Michael 
Shamilei,  without  averment  of  the  uoion  of  thofe  pa« 
.  And  I  And.  21.  fays,  the  ftrefs  of  the  cafe  was  upon 
>portionment  of  rent. 

to  juftice  WindhanCi  cafe,  'tis  not  to  our  purpofe,  be- 
|hat  is  the  cafe  of  a  deed,  which  muft  be  taken  (Irong- 
ainft  the  grantor:  here  it  is  the  cafe  of  a  will,  the    . 
iiAion  whereof  is  to  be  made  according  to  t^e  intent 
e  devifor. 

id  fo  upon  the  whole  matter,  in  regard  the  words  make 
(I  the  plaintiff,  and  the  intent  makes  for  the  defendant, 
ceive  judgment  ought  to  be  given  for  the  defendant. 

biigan  verfus  Vaughan.     Error  in  Dower  ai 

Brecnock. 

IE  cafe  was,  20  Car.  2.  Faui^han  hrought  a  writ  of  Eftoppci. 
dower  unde  nihil  habet  in  the  great  feffions  at  Brectiock  3  I^»^^-  ^^r* 
ft  Morgan,  and  had  judgment.     And  Morgan  the  te-  ^  j'owri?©. 
brings  a  writ  of  error,  and  affigns  for  error,  that  he  iShow.  i69. 
in  infant  at  the  time  of  the  judgment  given,  viz.  of  ^^^-  '^' 
;e  of  fourteen  and  no  more,  and  that  he  appeared  by 
ley,  whereas  he  ought  to  have  appeared  by  guardian. 
jpon  this  infancy  iflue  was  taken,  and  laid  to  be  at 
'^averniy  in  Com.  Monmouth,  and  tried  at  Monmouth,  and 
I  for  the  plaintiff  in  the  writ  of  error. 
)i  now  Pollexfen  moved  in  arrefi  of  judgment  two  ex- 
ms. 

The  writ  of  error  was  brought  26  Car.  2.  and  the 
It  bad  alledged  in  20  Car.  a.  that  he  was  infra  aiat^m^ 

viz. 
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T/s.  fourteen  and  no  more ;  and  this  writ  of  error  isbroo^ 
26  Car,  2.  and  error  affigned  by  attorney,  and  then  of  hit 
own  (hewing  he  was  alfo  under  age  when  he  brought  tlie 
writ  of  error,  and  afligned  the  error^  and  he  is  now  eftop- 
fGi  to  fay  the  contrary. 

2.  This  infancy  ought  to  have  been  tried  where  the  land 
lies,  which  is  in  Brecnockjbire,  and  the  vifne  it  from  Jter^ 
^jvenny  in  Monmoutybire,  and  there  is  no  fuggcftion  ihat 
'tis  the  next  county  to  Brecnockjhire. 

But  notwiihftanding  thefe  objedions  judgment  w^  re- 

vcrfed  by  the  whole  court. 

*  p^    A^^^    '  *  Ast9the  firfii  Here  is  no  eftoppel,  becaiife  the  adedgingi 

'  tlie  precife  age  in  the  wz.  is  idle  and  not  travcrfaUe,  aoo 

he  might  have  alledged  any  other  age^  and  the  defendant  in 

the  writ  of  error  could  not  have  taken  iflfue  upon  it. 

Pafck.  1 2  Eliz.  Dyer  289.  h,  pi,  59.  The  lord  diArains  for 
rent  ihe  cattle  of  the  tenant,  leflee  for  fixty  yesrs,  who 
pleads  that  the  tenant  nwde  him  a  Itafe  for  tep  ytars^  and 
prays  in  aid,  and  granted.  Afterwards  the  bargainee  of  the 
tenant  after  the  ten  years  were  expired,  eotcn,  th«  tefiee 
pleads  his  leafe  of  fixty  years :  Kefolved  he  waa  not  es- 
topped by  pleading  his  leafe  to  be  but  ten  vcarf  in  his  M 
prier^  becaufe  the  leafe,  not  the  number  ot  yean,  was  ma- 
terial. 

Mich.  7  £.  4.   18.  FitzA,  Epoppel  69.    Rtfaui.    The 
plaintiff  declares  that  B.  held  of  him  an  houfe  and  an  acre 
of  land  by  ten  marks,  aind  that  the  plaintiff  diftramed,  and 
the  defendant  made  Refcous,     The  defendant  pleads  that  the 
plaintiff  at  another  time  brought  an  affile  againft  the  faidJ. 
of  the  faid  ten  marks,  who  pleaded  Hon  de  fin  Fee^  and 
the  plaintiff  made  title  that  the  defendant  held  the  houfe^ 
and  five  acres  of  land  and  a  mill  by  the  fervices  of  tea 
marks,  and  fo  within  his  fee,  and  that  riie  plaintiff  vus 
ronfuit,  and  after  B,  leafed  to  the  defendant  for  yean,  aod 
demands  judgment  if  the  plaintiff  fliall  be  received  to  bfj 
that  the  ten  marks  are  iffuing  out  of  the  houfe  and  acre 00(7 ; 
and  refolved  that  the  plea  is  not  good,  becaufe  the  qoaatiiy 
of  the  fervices  is  not  material  in  an  aftion  of  Refcous,  to 
the  tenure  only. 

Fitz.  Efioppel  247.  Affife  by  Jmt  laic  wife  of  Stitkd 

Griffith ;    the  defendant  pleads  feoffment  by  deed  of  tht 

plaintiff's  father  with  warranty;  the  plaintiff  reptits  X^ 

fajfa  per  le  fait ;  the  defeadant  rejoins,  that  the  defcmli|rt 

befoie  that  time  had  brought  an  aflife  againft  the  pisintif 

and  her  late  hu/band,  who  to  it  pleaded  thafe  the  laadtv^^ 

given  to  one  fV,  and  ikt  bis  wife^  and  the  hein  of  their 

bodiesi 
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1k>dies,  (ht  remainder  to  J«Rr,  the  now  pUintiff  and  hex 
lieirs,  that  Af.  died  without  iflue  by  H^.  and  that  fF.  aftef 
the  death  of  M.  aliened  in  fee  to  the  now  defendant,  for 
which  Jane  entered  and  demanded  judgnnent  St\  He.  the  plain- 
tiff theie,  and  liow  the  defendant  replied,  ihat  the  ftoffmfent 
was  during  the  life  of  jif.  by  thedeed«  aivl  the  jury  foun^l 
accordingly;  judgment  if  the  plaintiff  (hall  now  be  ad- 
mitted to  plead,  that  not^ir^  pafled  by  that  deed  :  and  re- 
folved  the  plaintiff  here  was  not  /eftopped,  bccaufe  in  the 
firil  a^ion  the  deed  was  not  inqueftion,  butvthe  time  of  the 
feoffment,  viz.  whether  before  or  after  the  deatfe  of  M. 

•  Fit^.  Brief  180.  if.  One  ihall  »ot  be  eftopped  but  of  *  P.  4$$- 
<faac  which  he  may  have  a  traverfe. 

As  to  fecond  pointy  Nonage  was  well  tried  wbere  .ihc  party 
^as  commorant,  and  not  where  the  writ  was  brou8:ht,  be- 
caufe  coUareral  to  the  adion.  i  Buljlr.  129.  i  Brouml. 
ty>.  .  Or  J  Vjerfus  Moretm,   Fitz.  Vifne  63. 

Sir  George  FJctchcr'3  Cafe. 

IN  replevin.     Tfie  defendant  avows  upon  the  ft.ttflte  of  Dcor-ft«uing. 
'13  Oar.  a.  cap.  10.  for  killing  of  deer^  and  that  the '^'*"'  3*'- 
pfauniiff  was  aiding  to  the  killing  of  deer  in  the  avowant's 
^rk ;  the  plaintiff  pleads  in  Var,  th^t  (he  was  not  aiding, 
tad  iffoe  thereupont  and  v^erdid  for  the  plaintiff. 

And  it  was  moved  for  the  avowant,  that  the  iflue  is  a  jeo- 
fitl,  becaufe  it  is  an  immateriaV  iffae ;  for  the  aiding  was 
found  before  a  juftice  of  peace,  and  ihall  nor  be  tried  over 
•gain.  I  was  not  at  the  refolution  of  the  court  but  it  feems 
{riain  that  the  ftatute  of  3a  H.  ff.  cap\  30.  helps  misjoining 
of  ilTues.   3  Cro,  778.  D^htm  vdrfus  Bffrthohme^^  GoUJb. 

39-/'-  IS- 

Pafch.  i6^T.B.B.  Spathurfl  verft^s  Oi^erind^  error  in  C,  B. 

debt  upon  a  bond  againfl;  Gr,  Spat,  as  executor  of  J,  Spat. 
The  defendant  pleads  it  is  not  his  deed;  the  jury  find  it  is 
Che  deed  of  Spat^  as  the  plaintiff  declared.  And  in  error 
judgment  affirmed,  becaufe  here  was  an  aflinn^tive  and  a 
negative,  and  by  the  jury's  finding  the  plaintiff  had  cauf^; 
of  adion. 

If  the  bar  be  good,  and  the  replication  naught,  and  iflue 
be  taken  upon  it,  they  (hall  replead  to  the  replication,  nnd 
the  bar  remains;  and  lo  if  the  bar  is  good,  and  the  repli- 
cation good,  and  the  rejoinder  naught,  and  iflue  taken  up- 
on it,  they  Ihall  replead  to  the  rejoinder,  ^nd  the  bar  and 
repUcatiou  remain :    but  if  the  bar  h  naught,    and  the 

replication 
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replication  good,  and  iflue  taken  upon  it,  they  ffiall  replead 
for  the  whole  anew,  becaufe  the  bar  was  naught.  Long  5  £. 
4.  109.  a, 

^  P.  ^  459.  *  Jane  Kingdon  Adminiftratrix  of  Richard  Kingdon 

Elquirc,  Plaintiff  %  Richard  Jones  Lord  Vilcount 
Ranelagh,  Sir  James  Hays  &  al\  Defendants. 
Error  in  C.  B.    Covenant. 

E^r.  '^  I  ^  H  E  plaintlflF  brought  an  adion  of  covenant,  and  judg- 

1  jwi  ^  eo^  A  vcitux  was  given  againft  her  in  C.  B.  upon  demurrer  ; 
and  now  (he  brought  a  writ  of  error  in  B*  R.  and  the  cafia 
upon  the  record  in  (hort  is, 

Ihe  plaintiff  declares  upon  articles  indented  of  nine  parts, 
dated  5  Jug.  23  Car.  a  made  between  the  faid  lord  vifcount 
Ranelagiodhe  Arft  part.  Sir  Alexander  Bence  of  thefecond 
part.  Sir  Jarnes  Hayes  of  the  third  part,  yokn  Bence  of  the 
fourth  part,  Jofepi  Dean  of  the  fixth  part,  Robert  Huntings 
ton  of  the  fevcixih  part,  Join  Stepney  of  the  eighth  part,  and 
the  faid  Richard  Kingdon  of  the  ninth  part,  wherein  after  a 
recital  of  an  indenture  under  the  great  ieal  of  Engltnd  dated 
4  Jug.  23  Car.  2.  whereby  the  king  granted  a  leale  of  the 
great  branches  of  his  revenue  in  Ireland  to  the  faid  lord  vif* 
count  Ranelaglif  Sir  Alexander  Bence  and  the  reft,  for  five 
years,  to  end  25  Decemb.  1675.  The  parties  did  all  agree 
amongd  themfelvcs  feverally,  that  the  (aid  profits  of  what 
(hould  accrue  after  all  the  payments  to  be  made  purfuant  to 
the  king's  grant,  (hould  be  divided  into  twelve  parts^  t»s. 
four  parts  to  the  lord  vifcount  Ranelagk^  and  the  other  eight 
to  each  of  the  others.  And  that  no  money  (hould  be  paid  out 
of  the  office  (which  was  to  be  kept  for  iffuing  out  of  calh) 
but  according  to  the  indenture  made  by  his  majefty ;  and 
150/.  quarterly  to  each  (hare;  and  that  the  150/.  fhould 
not  be  taken  out  of  the  cafh,  but  (hould  be  continued  there, 
and^a  note  given  by  the  receiver  general  of  the  faid  parties 
declaring  the  fame  to  be  advanced  for  the  carrying  on  of  the 
undertaking,  at  intereft  of  10/.  percent,  until  all  the  faid 
articles  fliould  be  performed,  and  that  the  faid  intereft  (hould 
be  paid  quarterly.  And  if  there  (hould  not  be  fufficient 
cafh  to  anfwer  the  ends  of  the  agreement,'  then  the  quarterly 
payment  (hould  be  made  ufe  of  to  that  purpofe 

Kt  convent'  fuit  6i  agreat'  inter  omnes  &  fingula's  diSas 
pcrfonas  Articulis  prsedidis,  &  quibuflibet  eorum  per  ti 
pro  fcipfo  feparatim  &  refpcdive  &  non  conjunSim  yel 

UDUt 
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VfluS  eoram  pro  altero  eorum  it  pro  feparalibus  &  refpec* 
tivis  Hseredibus  ^  Etecutoribus  &  Adininiftratoribus  fuis  *  P.  460. 
convenit  promifit  conceflit  &  agreavit  ad  &  cum  quolibet  al- 
tero  eorum  feparatim  &  refpedive  &  non  corjundim  6c  ad 
&  cum  Executoribus  &  Adminldratorbus  Tiiis  quod  quilibct 
pvxdiQ.  partium  Articulis  prsdidts  refpedive  Hseredes  £xe-< 
cutores  &  Adminiftratores  fui  5t  quilibet  eorum  fecundum 
illorum  &  cujuflibet  illorum  did'  proportionabtles  partes  vel 
fortes  de  tempore  in  tempus  5t  ad  omnia  tempora  extunc  im- 
poOerum  bene  &  fufficienter  falvarent  fervarent  indemp'  & 
indemiuficat.  qaemlibet  &  unumquenqueal'  &eju8  &  eorum 
Uered.  Execut.  Adminiftrator.  &  Afljgn.  contra  Kegiam  Ma- 
jeftatem  Hsredes  &  Succeflbres  fuos  &  omnes  perfonas 
quafcunque  de  &  ab  omnibus  &  quibuflibet  Conventionibus 
in  prxrecitat.  Indentura  content,  etc  partibus  didarum  par- 
tium Articulis  prxdid'  agend.  &  performand.  &  de  &  ab 
omnibus  adionibus  fedis  &  nnoleftiis  quse  in  lege  vel  sequt- 
tate  vel  aliter  venirent  crefcerent  vel  acciderent  vel  lurgerent 
pro  vel  ratione  cujuflibet  materiae  vel  rei  quse  agerentur  vel 
iierent  in  vel  per  rattonera  vel  fuper  computum  didse  fuf- 
ceptionis  b  prsdid'  recitat'  Indentura  mentionat.  &  de  & 
ab  omnibus  cuftag.  mifis  &  demand,  quibufcunque  tangen.  vel 
concerneo.  eadem. 

£t  (i  accideret  quod  aliquis  vel  plur.  didarum  partium 
Articulis  praedid'  Ihould  happen  to  die  before  25  Decemh. 
1675.  that  then  the  (hare  and  intereft  of  the  perfons  To  dy« 
ing  (hould  devolve  and  be  veiled  in  the  furvivors  according 
to  their  refpedive  (hares :  and  that  then  likewife  the  faid 
furvlving  parties  within  two  months  after  fuch  death  (hould 
y^ell  and  truly  pay  to  the  executors  and  adminiftrators  of  the 
party  dyii^  all  and  every  fuch  fum  and  fums  of  money  as  had 
been  advanced  by  the  party  deceafed  out  of  the  (aid  quarterly 
payments  of  150/.  per  afmum^  together  with  the  intereft 
thereof  which  (hould  be  then  due  and  unpaid. 

That  the  i'nteftate  Richard  Kingdon  died  before  25  De- 
cemb.  1675.  viz.  i  Decemb.  1675.  and  that  the  fum  of 
2850  /.  before  the  faid  i  Decemb.  1675.  was  advanced  by  the 
intefiate  out  of  the  faid  quarterly  payment  of  1 50  /.  and 
that  712/.  at  his  death  was  due  for  the  intereft  thereof^ 
-  which  the  defendants  have  not  paid^  but  do  deny  to  pay  to 
the  plaintiflf. 

The  defendants  plead,  that  by  the  faid  articles  it  was  pro- 
vided between  the  partiea  aforefaid,  that  it  (hould  not  be 
lawful  for  the  faid  parties,  or  any  of  them,  at  any  time  or 
times  durjog  the  continuation  of  the  faid  undertaking  dired- 


Term.  MidL  33  Car.  2.  B.  IL 

ly  ^rtndtredly  togive,  gnmt,  fell  orafBcnhbortbetrri^Cy 
#  p  r  title  or  intercft  of,  in  or  to  the  afbrefaid  indenture  or  tey 
4^1*  •  coTvenanr,  cUufe  or  agreement  in  the  fame  contained,  \p 
any  perfon  or  perions  whatfoever,  nifi  turn  Utmiia  Eff  cMfn^ 
fu  of  any  four  at  the  leaflr  or  mdre  tt  the  reft  of  the  parties 
to  the  laid  artides,  as  by  one  part  of  the  faid  articles  undef 
the  feal  of  the  faid  Richard  Kingivn  hh  in  Cur^  probf  ap- 
pears ;  and  that  the  (aid  Richard  Kingdm  in  hisltfe^ime  after 
the  making  the  faid  articles,  v/ss.  a  7  Nw^tA.  27  Car.  2. 
apud,  iic.  with  the  licence  and  confcnt  of  the  ftkA  lord  VxU 
count  Ranehghf  Sir  James  Hayes,  John  Bence,  J^fefft  Dean 
and  Robert  Huniingdonf  five  of  the  faid  parties^  by  a  writ' 
ing  under  his  feal  dated  the  fame  day  uid  year,  did  aflJga 
and  transfer  to  Lemuel  Kingdm  and  IViUiam  Ikmfm  all  his 
right  and  intereft  which  he  had  by  vinue  of  the  faid  putt 
ot  the  king ;  by  virtue  whereof  all  the  cftate  and  intercft  of 
the  fuid  Richard  Kingdon  m  the  ifndenture  smd  artider  afiDre* 
faid  were  invefted  in  the  faid  Lemuel  Kingdon  and  tFilBam 
Dawfin^  fo  as  the  part,  proportion  and  intereft  of  the  faid 
Richard  Kingdon  to  the  bid  indenture  and  articles  ptrpss  ae^ 
erefcendi  did  not  come  to  the  defendants.  A  Ac  fara^  fimt 
merificare,  imde  iic.  To  this  ple»  the  plaintiff  demnntd  ; 
and  judgment  was  given  in  C.  B.  for  the  defendnnt. 

Grace  Cockman  wrfus  William  Fantr* 


Error.  iL    WRIT  of  error  to  reverfe  a  fine  leviod  in  C.  B.  the 

3  ^^«^^  ^^^  jf\  writ  of  error  waa  fpecial,  viz.  that  Hkgk  Ihm$rA 

p.^8.  wasfeifedofa  mefluage,  10  acres  of  land,  and  9  acres  of 

1  Jon.  181.  pafture  cumpertin*  in  HaUifax  in  Com.  Ehor  in  hii  demefiie 

Ll^l'Tj/^"'   ^^  <>f  '^^»  «^  ^^Id  ^^^  ^  S'''  ^^^  ^P'^  ^^ii^u  ^^ 
his  manor  of  HaUifax  in  free  fbcagCy  viz.  by  fiealty  ooly^ 

and  fo  being  feifed  23  Novemh.  17  Jac.  made  bis  taft  will 

and  teftament  in  writing,  and  by  the  fame  did  give  the  faid 

tenements  to  Michael  Fawcett  for  his  life,  the  reaiaiilder  to» 

Hugh  Fawcet  and  the  heirs  of  his  body,  the  renMinder  to*  the 

heirs  of  the  body  of  the  faid  Michael  FatuKet,  the  remainder 

to  Michael  Ward  and  his  heirs  for  ever.    That  the  find 

Hugh  Haworth  died. 

That  the  faid  Michael  Fawcet  entered  and  died,  and  that 
Hugh  entered  and  became  feifed  in  tail,  with  the  remaiiKler 
over. 

That  the  faid  Hugh  levied  a  fine  Pafch,  1 7  Car.  i.  to  JWA 

Jiam  BradfhcM  and  Thompfm,  in  which  there  was  arotjU 

gnve 


TenxL  Mich.  33  Our.  2.  B.  R. 

|TtfT^  damnum  Gracia  Cockman  Vithutf  fifter  and  heir  of 

*  Michael  fVard  Atccaftd,  eo  quod  tht  laid  Michael Favicei  and  *  P.   ^62* 

i?i/;i#ktcMrf  diedboih  without  ifliie. 

The  plaintiff  affigns  for  crror^  that  the  faid  Hugh  Eawcet 
after  the  acknowledgment  before  comroiilioners,  and  before 
the  return  of  the  writ  of  covenant  upon  which  the  faid  fine 
was  levied,  viz.  6  April  1 7  Car,  i .  died.     It  was  thtn  r 

17  Fehr.  16  Car.  i.  Date  of  the  writ  of  covenant. 

18  Febr.  16  Car.  i.  Date  of  the  Dedimus  Poteftatenu 
M  Mareii  16  Car.  I.  Thecaptiori. 

6  Jprii  1 7  Car.  i  •  Hiigk  Pawet^  Atianfe  ret^  Brevis. 

Pafch.  IT  Car.  i.  The  king's  (ilver  entered ;  fo  there 
waft  90  queftion  but  that  it  is  emr*  Whereupon  the  plain- 
UlGFfnjeda  writ  oifcire  facias  to  the  conufees,  and  to  their 
bciia^  tad  to  the  tcrtenaats  of  the  land,  who  retumedy^r 
fm  upon  Thamoi  Thon^ffon  one  of  the  faid  oognizees,  and 
<M  WiSim  Bradfoofw^  coofis  and  heir  of  the  faid  WiUiam 
Bradjbofu^t,  who  was  deadt  tad  clib  ffHtiam  Parrer,  tk{i 
tho  defefidaet  and  others  tcrtenants. 
.  TMi  defendant  Farrer  pleads  the  lEcr y  fine  (now  endea- 
iFOorad  to  be  revcrfed)  and  five  years  in  bar  of  the  writ  of 
enOTf  to  which  thepbuatsff  demctfred;  and  adjudged  by 
the  whek  court  for  the  pbinttfl^  and  the  fine  was  reverfed, 
end  the  reaion  was^  Nm  fciefi  adduei  exeeptio  ejufiem  ret  en* 

,  i^  pff*^^  diffohdh. 

Ch  Lit.  3S4.  Tenant  in  tail  makes  a  feafe  for  life,  or  a 
ipit  ia  tad,  rendering  rent,  and  dies,  the  iffue  brings  a  fir* 
fMdwi  ia  dUoeeder,  the  reverfioa  and  rent  ts.no  bar  to*  the 
adioo.  Pafck.  7  H*  .4.  40.  «.  ^  4.  In  a  writ  of  error  10 
levcrfe  aa  outlawry,  the  fame  outlawry  is  no  good  plea. 
And  whereas  it  is  (aid,  Co.  2  Inft.  518.  that  a  fine  of  lands 
ie  C.  B.  in  ancient  deattiheis  a  bar  aifcer  five  years,  it  t»  in- 
teaded  another  fine,  and  not  the  fame  which  was  firft  le» 
vied;  and  the cafie  is  in  ^ertmnie  1  Anderf  ij2  ti  74.  and 
fo  the  fine  was  severfed. 


Term. 
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Wedgewood    and   others  verfus   Baily  and  others* 
trover.  Staff.     Error  in  ^.  R. 

jDTnv.  Ab.    T^  ROVER  by  five,  and  before  vcrdia  one  of  them 
St.  p.  $.  X     ^^^>  ^"^  ^hey  proceed  to  trial,  and  verdift  for  the 

^sh  ^''  pUintiff»9  and  then  the  plaintiffs  Aiggeft,  that  one  of  them 
3M^i4^!  is  dead,  and  pray  judgment  for  the  reft,  and  had  it;  and 
the  defendants  bring  a  writ  of  error,  and  aflign  for  error, 
that  the  party  died  before  verdiQ,  and  fo  a  verdid  was  giv- 
en for  a  dead  perfon.  Atid  after  argument  at  the  bar  jiidg- 
ment  was  reverfed,  becaufe  every  man  (hall  recover  accord- 
ing to  the  right  which  he  hath  at  the  time  of  the  bringing 
the  aAion  ;  and  therefore  if  the  heir  brings  an  eje&nent 
and  his  anceftor  dies  fubfequent  to  his  adion,  he  (hall  not 
recover.  And  in  this  cafe,  although  the  platntifis  were 
joint-tenants,  and  had  a  capacity  of  having  the  whole  forviveK. 
yet  in  truth  every  one  had  but  a  moiety,  and  (b  wjere  not 
at  the  time  of  the  a&ionintitled  to  fo  much  as  they  are  after 
the  death  of  one  of  the  plaintiffs.  And  as  to  the  cafe  of  a 
Bulfi.  262.  Spring's  cafe,  he  reports  the  reafon  of  th^  jud^- 
ment  to  be,  becaufe  by  the  death  of  onetheadion  furvives 
to  the  other:  but  he  miftakes  the  reafon,  as  appears  by 
Read  and  ReadmatC%  cafe.  As  to  the  cafes  wbe^e  trefpab  is 
brought  againft  many,  and  one  dies,  they  differ  much  fnxn 
this  cafe,  becaufe  there  the  trefpafs  is  joint  or  feveralat  the 
pleafure  of  the  plaintiff.  As  to  the  cafe  of  a  replevin,  3 
Cro,  574.  though  an  avowant  is  to  fome  purpofes  a  plain- 
tiff, yet  he  doth  not  bring  the  adion,  and  fo  not  within 
the  rule,  that  the  fame  right  muft  continue  which  was  at 
the  bringing  the  a6lion  ;  and  fo  judgnfient  was  agreed  to  be 
reverfed  by  the  opinion  of  three  againft  Dolben,.  who  defired 
time  to  confider. 


Griffitii 
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*  Griffith  verfus  Goodhand.    Covenant.    Midd.     ^  p     ^ 

Tfi  E  defendant  covenants  that  the  platntiflF,  his  execu*  Condition. 
tors,  adminiftrators  and  aiTigni  valiant  ^  fmffint  habere  *  ^°^'  ^^• 
for  fcven  years  from  29  Sept.  then  next  following  the  date  »^on.'i9u 
vhich  was  10  Julii  28  Car,  2.  feven  parts  of  all  the  grains  Skin.  39. 
made  in  the  det^endant's  brew-houfe,  and  afligns  one  breach 
(inter  alia)  that  the  defendant  with  intention  to  deceive  the 
plaintiff  did  put  divers  quantities  of  hops  into  the  malt,  of 
which  the  grains  were  made  ;  by  reafon  whereof  the  grains 
vrere   fpoiled,  and   became   unprofitable  to   the  plainti^. 
Verdi£^  for  the  plaintiff,  and  damages  100  /.  ^ 

And  it  was  moved  in  arreft  of  judgment*  that  this  breach 
is  out  of  the  articles,  viz.  the  putting  the  hops  into  the  grains p 
and  damages  being  entire,  the  plaintiff  ought  nor  to  have 
judgment.  But  judgment  was  given  for  the  plaintiff,  be- 
cau?^  the  intention  of  the  parties  is  to  be  confidered  in  all 
contraQs ;  and  it  was  the  intent  of  the  parties  here,  that 
the  plaintiff  (hould  have  the  grains  for  the  ufe  of  his  cattle, 
and  tbey  will  not  eat  them,  when  hops  are  put  into  them. 
So  if  I  covenant  that  I  will  leave  all  the  timber  which  is 
growing  on  the  land  I  hire,  upon  the  land  at  the  end  of  the 
term,  if  I  cut  it  down,  though  I  leave  it  on  the  land, 
it  is  a  breach  of  my  covenant.  So  if  I  covenant  to 
deliver  fo  many  yards  of  cloth,  and  I  cut  it  in  pieces  and 
then  deliver  it,  it  is  a  breach  of  my  covenant ;  for  the  law 
rq^rds  the  real  and  faithful  performance  of  all  contrads,  and 
doth  difcoumenance  all  fuch  a^s  as  are  infraudem  Legis. 

I  grant  to  you  an  annuity  till  you  have  purchafed  ^s,  per 
emnum  rent,  and  you  purchafe  5  /.  per  annum  jointly  with 
another,  that  is  no  performance  of  the  condition,  becaufis 
my  intent  was  that  you  (hould  purchafe  the  rent  for  your 
own  profit  and  advancement.     Dyer  1 5.  a.  pL 

Watkinfon  verfus  Mergatron. 

TH  E  plaintiff  fued   the  defendant  in  the  ecclefiaftical  Prohibition, 
court  at  Torkf  for  marrying  his  fitter's  daughter,  and  ^Jyo.  37. 
the  defendant  prayed  a  prohibition,  becaufe  out  of  the  le- 
vitical  degrees ;  but  denied  by  the  whole  court,  becaufe  it 
is  a  caufe  of  ecclefiaftical  cognizance,  and  divines    better 
*  know  how  to  expound  the  law  of  marriages  than  the  •  p^  .^^^ 

common 
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common  lawyers ;  and  though  fometimes  prohibitions  hut 
been  granted  in  caufes  matrimonial^  yet  if  it  were  nawRu 
integra,  they  would  not  be  granted. 

Okeden  verfus  KeyncK    jUte  391. 

RecB&ncy.  Tr\  E  B  T  Upon  23  EHz.  cap.  1.  for  not  coming  to 
«jon.  187.  t  J  church.  At  the  trial,  after  the  jury  fwom,  and  be- 
a  Show.  179.  foreverdid  given,  the  defendant  came  into  the  court,  and 
did  there  fubmit,  recognize,  confefs  and  acknowledge,  thit 
he  had  offended  and  done  ill  in  not  going  to  chorch,  and  not 
confornoing  himfelf  to  the  law  therein,  and  did  then  prove 
that  he  had  conformed  himfelf  fmce  the  fnit  brought,  by 
going  to  church,  receiving  the  facrament,  and  behaving 
himrelf  orderly  and  foberly  during  all  the  time  of  divine 
fei  vice,  according  to  the  law ;  and  did  then  and  there  pro* 
mife  and  engage  to  conform,  and  go  to  church,  and  there 
to  behave  himfelf  foberly  and  orderly,  according  to  the  law  ; 
and  that  the  faid  defendant  was  never  indided  or  profecuted 
for  any  offence  of  this  nature  before. 

This  is  an  adion  for  20/.  a  month  for  not  coming  t6 
church,  tried  at  the  aflizes  in  Dorfet,  and  a  vcrdid  for  the 
plaintiff  for  40/.  At  the  trial  the  defendant  conocf  into 
court  and  conforms,  and  makes  the  above  written  recogni- 
tion. Whether  that  doth  difcharge  the  a&ion  tod  verdid» 
or  no,  is  the  queftion  ? 

And  the  whole  court  did  refolve  that  the  adion  and  ver« 
di&  were  difcharged ;  we  did  not  argue  the  cafe  poUiddyt 
but  briefly  gave  our  opinions.  I  had  prepared  my  afgn- 
ment,  but  fince  we  all  agreed  in  opinion  we  did  not  argue. 

The  claufes  in  the  fever^l  a£ks  of  parliament  to  be  takeh 
notice  of  are  thefe,  23  Eliz.  cap.  1.  Provided  always.  That 
every  perfon  guilty  of  any  offence  againft  the  (latute  (other 
than  treafon  and  mifprifion  of  treafon)  which  (hall  before  he 
be  thereof  indided,  or  at  his  arraignment  or  trial  Vefere 
judgment  fubmit  and  conform  himfelf  before  the  bifdop  of 
the  diocefe,  where  he  (hall  be  refident,  or  before  tKe4Qf- 
tices  where  he  ihall  be  indided,  arraigned  or  tried  (having 
not  before  made  like  fubmiflion  at  any  his  trial,  being  iiH 
dided  for  his  firft  like  offence)  (hall  upon  his  recognition  of 
fuch  fubmiflion  in  open  affifes  or  fefltons  of  the  county* 
«  where  fuch  perfon  (hall  be  refident,  be  difcharged  of  all  and 
^  P.  466,  every  *  the  faid  offences  againft  this  ad  (except  treafon  aol 
mifprinon  of  treafon)  and  of  all  pa'uis  and  forfeitures  for  iht 
fame. 

I  Jac. 


i  I 
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X  Jac  cap.  4.  Provided  neverthelefs,  and  be  it  enaSed 
by  tbe  authority  of  this  prefent  parliament.  That  if  any . 
that  19  or  fluiH  be  a  recufant  (hall  tiibmit  or  reform  him  or 
herfelf  and  become  obedient  to  the  laws  and  ordinances  of 
the  church  of  England,  and  repair  to  the  church,  and  con* 
tinue  there  during  the  time  of  divine  fervice  and  fermon  ac- 
cording to  the  true  meaning  of  the  ftatute  in  that  behalf  in 
the  /aid  late  queen's  time  made  and  provided,  that  then 
every  fuch  perfon  for  and  during  fuch  time,  as  he  or  (he 
(hall  (b  contbue  ia  fuch  conformity  and  obedience,  (hall 
from  thenceforth  be  freed  and  difcharged  of  and  from  any 
the  penalties  and  lofTes  which  tbe  fame  perfon  might  other- 
wife  fuftain  and  bear  in  refpeft,  or  by  reafon  of  fuch  per- 
fo«*s  recufancy. 

I  conceive  the  provifo  in  i  Jmc,  cap.  4.  doth  dtfcharge  the 
penalty  notwithftanding  the  intereft  which  the  informer 
Aath  in  the  fame. 

I.  Becaufe  the  conforming  was  before  trial. 

a.  Becaufe  by  verdtA  thi^  plaintiflF  acquires  no  4cbt  or 
•duly  till  judgment. 

Mki.  37  E^  38  ESz.  By  all  the  jullices  of  England^  t 
RolL  Rep*  94.  If  H.  be  conviSed  of  recufancy  by  procia^ 
sMtion,  and  afterwards  he  confomss  himfelf,  he  (hall  fave 
tbe  penalty  incurred  before,  becaufe  fuch  convidioo  is  by 
the  words  of  39  EUz.  cap,  6.  and  3  Jac,  cap.  4.  as  fufficient 
aA  if  he  had  been  fried  by  verdid  recorded.  1 1  Cv.  6o. 
Fofiif^t  Ga(e. 

Miek.  39  (^  40  EUz.  I  Roll.  Rep.  94.  Tenant  in  tail  is 
l^onvided  by  proclamation,  and  diea,  his  heir  (hall  not  be 
fubjeft  to  the  penalty  by  33  H.  8.  cap.'^g*  becaufe  no  debt 
irifea  thereby,  becaufe  'tis  not  a  judgment ;  but  if  he  had 
been  convided  by  verdiA  and  judgment  given  thereon,  he 
fliould  hmve  been  charged. 

ObjeH.  This  will  difconrage  profccutors. 

Rtfjp.  'Tia  no  more  lofs  to  him  than  if  tbe  recufant  had 
died,  and' the  pro(ecutor  did  undertake  this  fuit  fubjed  to 
the  fame  haxard.  a.  As  profecators  are  not  to  be  ufed 
hardly,  (b  converts  are  to  be  encouraged,  which  made  the 
lofd  chief  juftice  Coke  (in  Dr.  Fefter't  cafe)  intercede  for 
FoJUr  to  the  king  after  judgment^  a  Byift.  325.  and  did 
prtvaili  1  Rett.  Rep.  95. 


TeniL 
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Befley  verfus  Olliot  &  Lambert    Error,  C.  B. 

Iforff. 


Filfc  Tmpri- 
loninent. 
t  Jon.  1I4. 
Skin.  49. 
Asfea  411. 


TH  E  plaintiff  declares  of  a  trefpafs  and  falfe  imprt* 
fonment,  and  detaining  in  prifon  fum^\  Jmem  fecit 
ad  damnum  100/.  The  defendants  juftify  by  virtue  of  a 
writ  of  Non  omittas  dire^ed  to  the  (hertff  of  Nttrfdkf  and 
a  warrant  to  the  bailiflF  of  the  duke  of  Norjhjk,  to  «^hcni 
execution  of  the  faid  uarrant  did  appertain,  who  committed 
him  to  the  defendant  as  keeper  of  the  prifon  of  the  libeny. 
The  plaintiff  replies,  De  injuria  fua  propria^  Atff^  hc% 
that  the  bailifis  took  him  within  the  liberty.  The  dcfeo* 
-dant  demurs,  becaufe  the  pUintlff  traverfes  a  thing. not  tra- 
verfable,  and  anfwers  not  the  defendant's  bar;  and  jud^ 
ment  was  given  in  C  £.  for  the  piaintiflF. 

The  qu^ion  was  this.  A  gaoler  takes  from  the  bailiff 
^  prifoner  arretted  by  him  out  of  the  bailiff's,  jurifdiftionf 
Whether  the  gaoler  be  liable  to  an  adion  of  falfe  imprifon* 
ment  ?  and  the  judges  of  the  common  pleas  did  all  hoU 
that  he  was ;  and  of  that  opinion  I  am  for  thefe  reafoas. 

I.  In  all  civil  aSs  the  law  doth  not  fo  much  regard  the 
intent  of  the  ador,  as  the  lofs  and  damage  of  the  party 
Aiflrering;  and  therefore  Mich,  6  £.4.  l-a^pL  i8«  Trejp^ 
quare  vi  ii  arnut  chufum  [regit f  (jf  htrham  fuam  pedihus  cm* 
culcando  confumpftt  in  fix  acres.  1  he  defendant  pleadst  that 
he  hath  an  acre  lying  next  the  faid  (ix  acres,  and  upon  \i% 
hedge  of  thorns,  and  he  cut  the  thorps,  and  they  ipfi  imat9 
fell  upon  the  plaintiff's  land,  and  the  defendant  took  them 
off  as  foon  as  he  could,  which  is  the  fame  trefpafs;  and 
the  plaintiff  demurred ;  and  adjudged  for  the  platntiflF;  fcf^ 
though  a  man  doth  a  lawful  thing,  yet  if  any  damage  de 
tiiereby  b'.fal  another,  he  (hall  anfwer  for  it,  if  he  coiiU 
have  avoided  it.  As  if  a  man  lop  a  tree,  and  the  bough 
fj||  upon  another  ipfo  invito^  yet  an  adion  lies.  If  A  Dsa 
Ihoot  at  buts,  and  hurt  another  unawares,  an  adion  Vntk 
I  have  land  through  which  a  river  runs  to  your'millf  voi  I 

lop 
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lop  the  fallows  •  growing  upon  the  rivcr  fide,  which  acci-  ♦  P,  468, 
dentally  (lop  the  water,  fo  as  your  mill  is  hindered,  an  ac- 
tion ties.  If  I  am  building  my  own  houfe,  and  a  pie<:e  of 
timber  falls  on  my  neighbour's  houfe  and  breaks  part  oF  it, 
an  a3ion  lies.  If  a  man  aflautt  me,  and  I  lift  up  my  ftaflf 
to  defend  myfelf,  and  in  lifting  it  up  hit  another,  an  ac* 
tion  lies  by  that  perfon,  and  yet  I  did  a  lawful  thing.  And 
'the  reafon  of  all  thefe  cafes  is,  becaufe  he  that  is  damaged 
'ought  to  be  recompenfed.  But  otherwife  it  is  in  criminal 
cafes,  for  there  A^us  non^facit  reum  mfi  mens  fit  tea. 

Mich.  23  Car.  i.  jB.  A.  ^tik  72.  Guilbert  verfus  Stone. 
Trefpafs  for  entering  his  clofe,  and  taking  away  his  horfe. 
The  defendant  pleads.  That  he  for  fear  of  his  life  by  threats 
of  twolvemen,  went  into  the  plaintiflF's  houfeand  took  the 
horfe.  The  plaintiff  demurred ;  and  adjudged  for  the  plain- 
tiff, becaufe  threats  co^uld  not  excufe  the  defendant,  and 
'  make  fatisfadion  to  the  plaintiff. 

^Hob.  134.  Weaver  vafus  Ward.  Trefpafs  of  aflault  and 
battery.  The  defendant  pleads,  that  he  was  a  trained  fol- 
dier  in  London^  and  he  and  the  plaintiff  werie  (kirmi(hing 
with  their  company,  and  the  defendant  with  his  mu(ket  ca* 
fiiaiiter^  H  per  infortunium  ii  contra  vokmtatem  Jiiam  in  dif- 
chai^ing  of  his  gun  hurt  the  plaintiff;  and  refoivednogood 
plea.  So  here,  though  the  defendant  knew  not  of  the 
'wrongful  taking  of  the  plaintiff,  yet  that  will  not  make  any 
recompence  for  the  wrong  the  plaintiff  hath  fuftained. 

2.  The  defendant  here  fuffers  no  wrong  but  by  his  own 
ad  and  will,  for  he  was  not  compellable  to  be  gaoler.  And 
when  a  man  takes  an  office,  'tis  prefumed  he  knows  of  all 
the  conveniences  and  inconveniences  which  attend  it.  And 
in  this,  as  in  all  other  contrafis,  he  ifnuft  take  the  bad  with 
the  good.  Fide  Moor  J^ST-  ph  629.  Coot  terfus  Ugitworti, 
a  ffronger  cafe. 

3.  As  the  gaols  of  the.  counties  are  incident  to  the  office 
of  the  fheriff,  4  Co.  34.  a.  fo  the  gaols  of  liberties  are 
incident  to  the  lord  of  the  liberty.  And  the  gaoler  is  but 
fervant  to  him,  as  the  gaoler  of  the  county  gaol  is  to  the 
flieriff,  and  confequently  they  underffand  one  another,  and 
'are  privy  to  each  other's  a£ts  relating  to  the  prifoners,  in  pre- 
fumptton  of  law. 

Objeil.  By  this  way  a  fubfequent  (heriff  may  be  anfwer* 
aUe  for  ihe  tort  of  his  predeceffor. 

Refp.  So  it  hath  been  refolved  for  the  reafon  before  aln 
ledgcd, 

.   •  2  CSrs.  379.  Wytherf  verfus  Henley.     Trefpafs  and  falfc  ♦  P.   469. 
imprifonment,  and  detaining  him  for  a  month.     The  de- 

F  f  fcndaDt 
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rendant  juftifics  by  virtue  of  a  Procefs  out  of  the  exchequer, 
c]ire£ted  to  the  defendant's  predeccflfor,  who  took  him  by  u, 
aud  alfo-by  virtue  of  a  Ltditat ;  and  fp  the  plaintifF  was  de« 
I'rvercd  over  to  the  defendant.  The  plaintifiF  replies  as  to 
tl)e  exchequer  PrQcefs^  there  was  a  Supcrfedeas^  and  that  the 
predeceflbr  detained  him  after  the  Superfedcas  deliveredt 
and  as. to  the  iMitatf  that  the  plaintiff  in  that  a£tioa  or-  ' 
dercd  the  defendant's  predeceflbr  to  difcharge  the  now  plain*, 
tiff.  And  upon  this  plea  the  defendant  demurred ;  and  adr 
judged  for  the  plaintifF,  becaufe  this  detaining  bjr  ihe  potr 
defendant  is  quafi  a  new  taking.  And  the  fobfeqiieiit  (heriff 
is  bound  to  take  conufance  of  the  a3s  of  his  predeceObr. 
And  'tis  ufuiil  in  ptlier  cafes  for  one  nun  u>  aofwer  for  rbe 
ads  of  another, 

5  Cq.  100.  b.  Penruddock^s  cafe.  §l^d  permittta  againft  a 
feoffee  for  a  nufance  ere£ted  by  his  feoffor. 

2  Cro.  373.  Rippon  vcrfus  Bowles ^  i  iWA  Rtp.  222-  If 
I  have  a  way  over  the  land  of  J.  S.  who  ftopt  it,  and  then 
let  it  to  J,  D.  for  years,  I  may  have  an  adion  againft  the 
leffee,  and  notice  is  not  material.  3  Cro.  918.  Prit^i  verfos 
AUingtw, 

4.  The  i|)£Gnvenience  which  would  otberwife  fall  w(; 
for  the  defendant  (hould  be  thus  imprifoncd,  and  bave  no  ra* 
medy  for  his  wrong*  for  the  bailiff^  may  be  dead,  or  the  ar- 
reft  might  be  b/  a  deputy,  or  perfon  infolvent ;  aofi  no  tn« 
convenience  on  the  other  fide,  for  he  may  take  fecurity  that 
he  (ball  be  charged  with  no  prifoners,  but  what  (hall  be  le- 
gally committed ;  or  perhaps  he  may  have  a  fpecial  afi^P 
upon  the  cafe  for  committing  the  prifoncr  (o  his  cofipdy« 
not  having  been  duly  arretted. 

But  th^  otl)er  three  judges  refolved,  that  the  defend^ 
the  gaoler  (:pmM  not  he  charged,  becaufe  he  could  npt  bate 
fiotice  whether  the  prifoncr  were  legally  arreflcd  or  oot,  fud 
yet  he  is  no!  oompellable  to  take  the  prifoner  iqto  l^s  cuftody* 
and  \i  he  let  him  go  he  is  liable  to  the  plaintiff  10  thcuf^ 
lion's  fuit  for  the  efcape. 

Afcer>vard8  Maynard  ferjeant  moved  farther^  ih^t  tlie  4^-  ^ 
fendant  is  charged  by  the  declaration  for  imprirtyanifBtf  j 
quoujf^  Jinem  fecit  pro  deliberatiGne  habcnd.  whiqb  19  QOC  VKTr.l 
fwered,  for  tlie  imprifonment  only  is  judiGcd,  f^  Q<lt  tllipfdl 
finem  fecit '^  and  this  exception  was  taken  ibCrVii.  19  ^.&i  dl 
35.  tf.  ^/.  73.  I  R0IL  Rep.  264.  SbwUy  verfui  £or^  i|| j^ji 
*  P.  470.  we  all  •  thought  the  plea  good  noiwitl^andiog  tfaatcir--j 
ception,  becaule  he  pleads  Not  guilty  Co  all  fritter  lY^J/ff^  rru 
prifoDroent.  ^ . .  .j| 
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^7  ti.  1682.     upon  a  CommiJJion  of  Review  to  the 

Couri  of  DeUgafiis. 

T^  H  E  cife  was  thus.    Thomas  Boone  a  merchant  of  Ex-  DeviTc. 
^    etftir  made  his  will,  and  died  poflefled  of  a  perfonal 
ifiate  of  loOtOOoA  which  lay  in  feveral  places,  and  upon 
Several  fecuricies,  left  three  Tons  and  five  daughters,  and 
p?e  his  6ve  daughters  3000/.  a-piece ;  he  gave  his  fecond 
m  CMftopier  Boone  2000/.  to  be  paid  him  at  three  feveral 
^yments,  and  he  g^ve  him  no  more  becaufe  he  found  him 
mprovident.     He  makes  John  hi»  eldeft  Ton  his  fole  execu<* 
ior,  who  proves  the  will,  and  fwears  to  bring  in  an  inven* 
ory.     A  time  to  do  it  is  adigned  him  by  the  judge  of  the 
^rogative  court  of  Canterbury^  and  he  not  doing  it,  Chrif* 
9pher,  June  1680.  takes  out  Procefs  and  cites  him  before  the 
udge  of  the  prerogative  coertf  wht^  is  fatisfied  that  there 
eeds  no  inventory.     The  will  is  ^vov^AperTeftet^  and  22 
tf!^  1680.  fentenced  to  be  a  good  will.     The  caufe  why 
be  judge  thought  an  inventory  not  neceflfary  was,  becaufe 
he  two  6rft  payments  wertf  made,  aad  releafes  given,  and 
hen  for  the  hft  by  the  will  but  4/.  per  centum  was  due,  and 
^okn  allowed  6/.  and  alfb  offered  Chrijiopher  the  laft  pay* 
Knr.     Qriflopher  not  being  firttsfieH  wkh  this,  appeals  to 
he  del^ates,  who  hear  the  whole  caufe,  and  fentence  that 
here  was  no  need  of  an  inventory  at  the  plaintiflF's  tnftance. 
\aA  ndvr  CkrrfidipkeT^  upon  a  conrmoiflion  ai  re^ierti.  thp 
entence  of  the  delegates,  prays  ihac  the  (eotence  may  be 
everfed,  and  that  John  may  at  his  inftance  be  compelled  to 
ling  in  an  inventory.     His  reafons  alledged  by  Im  counM 
tf&     I.  There  miy  be  found  another  will  wherein  Ckrtf" 
tier  mvj  be  execuior,  and  then  he  will  be  to  feek  for  the. 
but.   a.  There  may  be  fpccialties  taken  by  the  teftator  in 
«  OMBc  of  Chrifiopher^  and  there  bejypg  no  troft  declared, 
ft  fame  will  be  condrued  an  advanceintnt  for  Cirifiophir, 

Jakn  the  prefent  execmor  may  die  inteftate,  and  then  the 
minifttafion  de  horns  non  will  belong  to  Ckrijhpher.  4* 
htlhtuteof  21  £r.  8.  c4^.  5.  fays.  That  the  executor 
al  Bake  a  tme  and  perfed:  inventory.     5.  John  hath  fwora 

10  40f  and  no  judge  can  difpenfe  with  bis  oath.     But 

thefe  arguments  *  the  feittence  was  con-  #  P.  471 
by  North  lord  chief  juftice  of  C.  B.  U^yndham  joftice, 
AinyfeK,  and  Dr.  Newton^  and  Dr.  Oxinden\  and  as  to 
e  thne  firft  arguments  there  (hall  not  be  prefumed  another 
ijpecialeia  or  dying  inteftate  \  and  as  to  the  fourtlh 

Ff2  the 
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tlie  intenlinn  of  the  (latule  was  for  the  advantage  of  tegttccf 
and  creditors ;  and  hcte  the  tigacy  Is  tendered,  and  no  Ktt- 
diior  comf^lains  ;  and  'lis  lound  that  JoiK  haifi  acknowtdgcd 
in  his  hands  23000/.  mote  than  whit  will  pay  the  debts  viJ 
Ic^cies.  And  by  the  datute  the  inventory  is  toconfiftonly 
nt  finods,  chflttel!,  wares  ahd  merchandises,  and  not  of 
things  inaSion  ;  and  this  cftate  confifts  moAlyof  fpecisltieii 
and  it  woiiM  be  very  dtfadvantageous  to  debtors  (as  thiicsit 
is)  to  have  (hcirdebtstlircovered  when  no  nccefFtry  requirti; 
and  the  ordinary  doth  frequently  dlfpenfe  with  a  toneeriiiM 
to  bring  in  an  inventory,  and  fo  he  may  dirpenfe  with  ihe 
inventory  uponcaoTe;  and  fuch  inventory  u-as  ilirpwM 
with  in  the  eflate  of  fir  Hmty  Martin  who  died  1641.  airf 
tn  the  Cftfc  of  Fandfput  1647.  and  fofemencewasconSmflf. 
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Put  and  Hardy  verfus  Sir  WilHam  Rawftcniei 
Sir  Thomas  Brckford  &  al'. 


ye 


■^ROVT.R  of  divtrs  goods.     The  defendirt  pW: 

an  aflionof  trefpafs  /'/y  armf'/brought  asfjrnftitieiT 

lormcrty,  for  taking  Hnd  difi»ofing  of  the  farr.e  gords;  >i»J 
Pollurf.  6;4.  upon  Not  guiliy  pkaded,  A  verdia  for  the  defendint^:  jo(l»- 
-£fol?"^  mem  f,  aSIio.  The  plaintirF  demurs;  and  adjudged  for «« 
^Show.iM.  pUinlirr  in  this  aflion  of  Trover,  becaufe  Trmr  inifr^- 
pofi  are  anions  fomctimes  of  a  dilFcrent  nature  ;  for  TfK" 
will  fomeiime*  lie  where  Trrfpafi  w  W  arms  will  m^\ 
as  if  «  man  hath  my  goods  by  my  delivery  to  lecp  fpr  (ht. 
and  I  afterwards  demand  them,  and  he  rcfuft^  tn  Jilw 
them,  I  may  have  an  action  of  Truvir,  but  not  Trrff^^ 
y  armit,  btfcaofe  here  was  no  tonioui  taking ;  anj  wofr 
times  the  cafe  may  be  fuch,  that  either  the  onfc  or  tfe  otW 
will  lie  J  as  where  there  is  a  tortious  lakiitg  «way  of  ^f-odv 
and  detaining  ihem,  the  parly  may  have  either  fJwff'wJ 
Tr^paftf  and  (n  fuch  cafe  judgment  in  one  aSioe  u  «Hf| 
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in  the  other.  And  the  rule  for  this  purpofc  is.  That  where- 
Jbsver  the  fame  evidence  will  maintain  both  the  ad  ions, 
4ive  the  recovery  or  judgment  in  oce  may  be  pleaded  in 
iitf  of  the  iDther ;  but  oiherwife  not ;  and  fo  liii^  judgment 
irill  not  clalh  wiih  Ferrer's  cafe,  6  Co,  which  is  good  in 
Uw;  for  here  it  is  to  be  prefutned  that  the  plaintitfs  in  the 
irft  a£tioD  had  miftaken  their  adion ;  for  that  they  had 
brought  a  Trefpaft  vi  id  armir^  whereas  they  had  no  evi- 
rfcoce  to  prove  a  wrongful  taking,  but  only  a  demand  and 
denial^  and  therefore  the  verdid  pafledagainft  them  in  thai 
fiGlion,  and  fo  were  forced  to  begin  in  this  f)ew  a^lion  of 
Trrarr.  This  judgment  was  given  pofuively  by  Pembertsi^^ 
Jmus  tnd  royfelf,  Dolben  fusftinnte. 

*  Hughs  verfus  Cornelius  &  al\  #  P.  ^73. 


TROVER  for  a.  ihip  and  iti  rackl«  aqd  furaiture.  Trover. 
Upon  Not  guilty  pleaded  a  fpecial  verdiS  was.  That  ^^^^jl- 59- 
•He  William  Gault  a  denizen  of  England  was  owner  of  the  ^show.  tti 
fliip  at  the  time  of  the  taking,  and  was  Putch^huUt^  and 
mkto  in  the  war  between  the  Dutch  and  French  as  a  Dutch 
prize^  and  condemned  for  prize  in  the  court  of  admiralty  of 
France f  and  foldy  and  that  when  the  faid  (hip  was  taken  as 
priz«t  there  was  amity  between  England  and  France,'   That 
the  mafter  was  a  Dutchman  born,  but  «  denize n  of  England, 
The  mate  was  Englifoy  and  e'tghr  mariners  EngUJb,  and 
two  Dutch  OD  board  ;  That  the  faid  (hip  was  fpid  to  divers 
perfons  by  virtue  of  the  fentence  of  the  admiralty  of  France , 
and  that  the  plaintiff  bought  the  faid  (hip  from  the  perfons 
to  whom  the  fame  was  fold  as  afore&id';  that  the  defen- 
dants as  fervants  of  the  faid  William  Gault  took  the  faid  (hip 
from  the  piainti(F;  and  if  the  defendants  be  guiltyi  (^r.  * 

I'he  chief  cfueflion  intended  was.  Whether  thi»  fentence 
(hall  be  examined  by  the  comnoon  law  ?  And  rtfoived,  Ic 
Biail  not,  becaufe  though  it  be  in  another  king's  dominions, 
we  ought  to  give  credit  to  it,  or  elfe  they  will  not  give  ere* 
ilif  to  the  (entences  of  our  courts  of  admiralty ;  and  the 
itefendants  are  at  no  pujudice ;  for  the  way  is,  if  they  find 
tjmnfdvcs  aggrieved,  to  petition  the  king,  who  will  exa- 
Buhe  the  cafe,  and  if  he  finds  caufe  of  complaint,  will  fenc^ 
to  his  ambaflfador  refiding  with  the  prinpe  of  (late  whereihe 
botence  was  given,  and  upon  failure  of  redrefs,  will  grant 
hners  of  marqqe  and  reprifal  \  apd  judgment  wa>  giv^n 
fpr  the  plaintiff. 
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Cballeiip..       TN  a  trial  at  the  bar  in  an  information  againft  Arikml 
^  in.  61,  76,   J^  Q^^^  ^f  IVarkiy  and  others,  for  taking  awajr  the  lidf 
1  Jon  236.      Henrietta  Berkley,  daughter  of  Garge  carl  of  Berkley,  ao 
2. Show.  ai«.   ^„^y|  24  Car.  2.     The  counfel  for  the  king  chaHcsfri 
fome  of  the  jurors  who  were  returned  out  of  the  conntjof 
Surrey,  and  the  co^nM  for  the  lord  Gny  itififted,  tku  the 
caufe  of  the  challenge  ought  to  be  prefeiitljr  (hewn,  ac-- 
cording  to  the  Aatute  of  33  £.  1.  called  an  ondioaiKe  kt 
inqueAf,  and  to  enforce  them  to  do  fo^  the  CDunfel  brtha 
lord  Grey  challenged  tmits  peraumt.     But  reMvcd  bj  the 
^  P.   474.  whole  court,  *  That  the  king  ought  by  thai  ftatute  toAnr 
caufe  of  his  challenge,  but  not  before  aU  the  jiftrara  of  tbt 
panel  are  called  over ;  for  if  there  be  enough  befides  rhob 
u'hich  are  challenged,  no  cau'e  (hall  be  (bewQ  of  that  chal- 
lenge; and  therenponthedefendantsreKn^Ried  their  chal- 
lenge, and  the  jurors  find  rhe  defendants  guilty.    Of  tbit 
opinion  is  Stamfard  PI.  Ooron.  162.  & 

December  18.  About  three  oVtock  in  tho  iflcmoofl^  ar 
a  quarter  paf(,  died  the  right  honourable  fir  Hem^  KnAf 
knight  and  baronet,  k>rd  Finch  baron  of  Dmtentry,  tail  of 
Nottinrham^  and  lord  high  chancellor  of  EMgimd^  at  hil 
houfe  in  Great  §ueen*Jlreei. 

December  20.  1^1.  The  great  fieal  was  ddWemi  !•  fir 
Francis  North  knight,  lord  chief  juftice  of  the  CQlUBia 
]'Ieas,  and  he  became  there  lord  keeper  thcroot 

Defigny'j  Cafi^ 

Bati  T^  E  S 1 G  N  Y  a  merchant  trading  to  Jamaka^  fpintcd 

^80'^"^-^*''  X-^  a^«y  ^^  ^**  f^  of  ^^  TW&rf,  who  was  a  fcho- 
:&  Showbill.  '*''  *^  Merchant 'Taylors  School,  and  a  hopcfbl  yootli. 
'Turhet  exhibited  an  information  againft  Defigay,  aod  ifM 
Nbi  guVhy  pleaded  he  was  found  gifihy  at  Vif^  frim  hefat 
the  Aief  juftice  Femherton,  the  fitting  after  TrhAy^cf^ 
laft,  and  this  lad  MicHkuhnas-rferm  he  appeared  is  c 
and  was  fined  500/.  and  to  lie  Kn  prrfbnlttt  he  paid  it;. 

1    .•__  _  pnoQufeoi 


pardon  of  his  fine  ;  but  the  court  left  term  beiag  ioC 
of  it,  and  it  being  an  offence'  of  an  heinous  nature,  dinfiad- 
the  father  of  the  child  10  bring  a  Homhe  Bfpbgimd^  «■' 
thereupon  an  Elwgatus  was  returned,  and  ihe'.pfiibDBir 
charged  with  it  in  prifon^  and  now  Defigny  procared  a 

.  letter 
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letter  from  the  comonffioncrs  of  the  treafury,  fi^'.ufyWig  hl^ 

mjefty'ft  inclination  of  pardoning  the  fine,  if  the  judffes  e^ 

B.  R,  met  at  the  lord  obief  juftrce's  chamber  in  Sefjetmff 

ftm  in  Fkit-Streei  ;  and  opon  hearing  counfti  of  both  fidesf 

we  cooU  not  thinh  ii  reafbnable  to  bm\  the  prifoner  upon  iho 

fyitiermmt,  but  did  propofiB^    tluir  if  tbe  prifeotfr .  wouM 

bring  *  1000  A  iatacooft,  we  would  give  him  bis  liberty,  *  P«  475. 

but  the  money  to  be  forfeited  if  he  produced  not  the  child 

wiifaio  fix  months,  and  gave  him^  timo  to  eonfider.    The 

caonM  for  D^gf^  produced  BcaTe  16  R.  2.  Rot.  16.  B.  R.    . 

DmdDigoh  ver(ue<-oiMr  Je  fVarwkky  and  5  /f.  4.  Rot.  s'j 

B.  R-  WiUiam  Ufcoi  verfus  Shma  Brtg^  and  12  JR.  4.  4.  but 

aano  of  the  cafea  reached  to  this  cafe,  wiierein  the  defendant 

could  pretend  to  no  title  to  the  child,  becau&  he  hath  been 

•iMfdy  eonvided  upon  aninfbrniatioii. 

•  b  was-  objeded,  thai  if  an  Ekng4dut  ^  returned  by  the 
Iberiff  be  concii»five  to  the  defendasi,  fo  as  he  may  not  tra* 
verfe  \%j  then  the  defendant  hath  no  fensedy. 

It  wa6  anlVered,  1.  The  defendant  may  bring  an  adiqn 
•pen*  ibecale  ibr  tine  &lfe  return,  and  if  it  be  found  for  the 
fliiMlff,-  the  delicndaat  in  <he  Hmim  Repkpaad^  may  be 
WML. 

*  fi.  If  the  AeriffftiaU  die  before  the  iflue  tried,  or  (he  ac-' 
tiaa  bnMght,  then  the  king  may  ifliie  out  a  coinmiflion  to 
hiqvAte  of  the  irurh  of  the  return,  which  inquifition  taken 
by*  lirlue  of  the  faid  comAiiffion  may  be  traverfed  by*  the 
defendant  ifo  the  iomiiu  npUgirnidt^^  and  if  Che  iffue  iipon 
that  traverfe  be  iiwMd  for  kim^  he  (bail>  be  bailed.  Vidi 
i&^.  /a/r.  402«  and  403.  And  the  cmphs  \n  Withernam  it 
Ae  eseeuiion ;  but  unjefi  the  defendant  will  confefs  the  tali*  • 
tag,  and  baring  the  party  ia  cuOody^  he  cannot  be  bailed'^ 
aa  appears  by  all  the  cafes  before  cit^. 

'  flti  the  firft  week  of  January  1 682.  died  Sir  Thomas  Twif^ 
ifcny  hoight  and  baronet,  one  of  the  juftices  of  JB.  R,  Gran'- 
dsmffimihit^'  He  conlioued  judge  to  his  death,  but  wa{ 
diijpettfed  with  from  fitting  in  court  by  reafon  of  his  age  and 
infirmity,  and  was  allowed,  ut  diatur,  500/.  per  annum  ^^n* 
fioQ  from  the  crown ;  he  died  in  Kent^  of  which  county  he 
^at  %  none  fuoceededhim  at.  his  death,  becaufe  juflice'  Dol- 
Bm  was  ftwwnat  his  being  difpenfed  wish,  about  three  years 

i«t^. 

Om  Priiof  Jm.  5.  1 68a.  '  In  a  matrimonial  caufe  bo-c^vrtv 
'  tweeif^  RmiPtm^  at jaa  J^Jr,  aiias  DuaUanc,   contr. 
'^BmfTtonf  before  coo^ii&oncrs  of  delegates,  and  to  cli^  for- 
mer 
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mcr  comaTiTirioners  a  commiinon  of  adjunSs  being  procofti, 
aU  the  judges  who  were  therein  named,  and  were  then  in 
town  received  a  note  fubicribed  by  the  lord  prcfident  of  the 
council,  the  earl  of  Radnor ^  the  duke  of  Ormonde  lord  ftew- 
ard  of  the  hou(hold,  Sir  I^oHn  Jenkins  knight,  principal  fe- 
P.  47^*cretary9  •  dodor  Hedges  and  dodor  Smnt  jBkn^  two  dic- 
tora  of  the  civil  law,  condclegates  with  the  judges,  in 
thefe  words. 

We  do  appoint  to  meet  and  confult  about  a  day  for  tha 
heating  and  determining  this  caufe  upon  the  ninth  day  ofjM- 
nuary  next,  in  the  council-chamber  at  IVUte-haUf  between 
the  hours  of  nine  and  eleven  in  the  forenoon  of  the  fannieday» 
and  do  require  the  prodors  on  each  fide  \o  attend  accord- 
ingly, dated  this  (ixteenth  day  of  December  1682. 

At  the  receipt  whereof  the  judges  were  fomewhat  trou- 
bled, for  that  they  heaid  nothing  of  it  before,  and  it  tsto 
attend  at  White-hall^  whereas  all  commlfltons  of  delegates, 
wherein  any  of  the  judges  are  named,  have  always  been 
heretofore  executed  at  one  o^  the  Serjeants  Inns,  becaufe  the 
judges  aie  conftantly  employed  in  the  public  affairs  of  the 
kii^om,  in  the  bufinlfa  in  their  feveral  courts,  ^nd  other 
things  which  cannot  be  done  fo  conveniently  for  the  fubje&i 
elfewhere ;  and  alfo  every  fummons  upon  fuch  commiflions 
ufed  to  be  figned  by  one  of  the  judges  named  in  the  com- 
miflion,  which  was  herein  wanting;  and  thereupon  fix  of 
the  judges  repaired  together  to  the  lord  keeper  North  to  in- 
form him  of  the  matter,  and  to  defire  his  diredions,  who 
leemed  to  advife  that  we  attend  according  to  the  note,  but 
put  the  judges  in  hope  that  the  ancient  courfe  fhouM  beob- 
ierved  in  hearing  the  caufe ;  he  told  the  judges  that  the  like 
had  been  attempted  In  Henry  Martinis  time,  under  pretence, 
that  bccaule  bifhops  were  named  in  the  commiflion,  tbe 
eommiilion  ought  to  be  executed  at  Dolors  CommmSt  but 
the  king  ordered,  that  (he  judges  (hould  not  ftir  from  iheir 
ufual  places  of  executing  fuch  commiiiions.  This  (mt  dici^ 
tur)  did  now  arife  from  the  promotion  of  Sir  L^o/ist  JsnkiuSf 
who  i»  a  civilian,  and  would  favour  his  profeflion  as  mucbu 
might  be. 

roor,  /^^  Wednefday  January  17.   i6»a.  at   JuJIici-H^U^ 

\J  Old'Baily  in  London^  a  ca'e  was  referred  to  tbe  jof* 
tices,  which  was  this ;  one  Fletcher  a  widow,  having  feve- 
ml  children  by  her  former  hiifband.  who  lived  in  the  parifli 
ot  St.  Bultoiph  without  Ald^nte^  which  parifti  lies  in  two 
counties^  viz.  London  ^tA  Middlefex,  marries  a  feoond  hu^ 

bin(l» 
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baadf  and  then  they  put  out  the  children  to  nurfe  at  Enfield 
in  MiddlefeXf  and  then  the  mother  dies,  and  after  her  the 
father-in-law  ;  the  nurfe  applies  herfelf  for  nioney  to  the  pa- 
ri(h  of  St.  Buttolpi,  which  hath  one  church-warden,  and 
feveral  overfeers  of   the  poor  of  the  county  of  Middlefex, 
and  city  of  London,  and  the  parifli  rates,  are  feveral ;  the  wo- 
man *  lived  and  died  in  that  parith  which  lies  in  Middlefex,  *  P.   477, 
who  contended  with  the  other  part  of  the  parifh  in  London^ 
and  upon  application  to  the  quarter*  fc-flions  mMiddltfexi 
the  juftices  of  peace  there  ordered  tliat  the  part  of  the  parilh 
which  was  in  London  (hould  go  equal  charge  in  relieving 
thefe  children ;  and  that  part  of  the  pari(h  which  is  inLm* 
don  not  fatisfied  with  the  order^  applied  themfelves  to  the. 
gaol-delivery  at  the  OU-Baify,  and  there  refolved  by  P^wber" 
ton  chief  juftice,  Dolien  and  other  juflices  there,  that  with- 
out any  particular  ufage  to  the  contrary,  the  parifh  in  both 
counties  ought  to  contribute  their  (hares  towards  the  relief 
of  the  children,  becaurethe{latt}tcof43  Eliz.^cap,  2.  nannea, 
only  pariflies ;  but  in  regard  it  was  made  appear  that  each 
part  of  that  parilh  had  diftin^  officers,  and  made  diftinft- 
rateSf  and  had  ufed  time  out  of  mind  to  make  diftind  ac- 
counts  to  the  juftices  of  each  county,  the  court  did  not  look 
vpoireach  divifion  as  a  feveral  pari(h,  and  thereupon  order* 
ed,  that  that  part  of  the  faid  parifh  whicli  lies  in  MiddUfix 
(hall  pay  the  nurfe,  and  provide  for  the  future  for  the  faid 
children.   .  And  it  was  refolvecl,  that  no  notice  can  be  here 
uken  of  the  place  of  the  birth  of  the  children,  but  of  their 
lad  fettlement,  by  43   Eliz,  cap.  2.  bccaufe  they  are  only 
poor  children,  and  not  vagabonds;   but   they  which  are 
rogues  or  vagabonds  within  39  Eliz.  cap.  4.  (hall  be  provid* 
ed  for  by  the  place  where  they  were  burn. 

At  the  fame  feflions  a  woman  was  indided  as  acceflfory 
after  to  a  burglary  committed  by  one  Johnfon  in  Leiafier^ 
Jbire.  Johnfon  had  been  tried  an(^ attainted,  but  procured 
his  pardon,  which  hath  been  allowed ;  and  now  the  wo- 
man prayed  that  (he  might  be  difcharged :  but  refolved  Ih^ 
muft  plead  to  the  indi&ment,  for  though  if  the  principal 
have  either  his  clergy,  or  be  acquitted,  or  obtained  his  par- 
don before  judgment,  the  acceffory  (hall  not  be  qneftioned ; 
yet  if  the  principal  be  attainted,  the  acceObry  muft  anfwer^ 
though  the  principal  be  pardoned. 


Term. 
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MEMORANDUM,  the  firft  i%j6i  rhis  term  Ed^mi 
SaurtJerr,  cfq;  of  tht  Middle'  Tifnpk  appeared  at 
the  Chatitery-BaTf  to  a  wtif  tefted  in  the  vacation  (o  com- 
tnand  hriti  to  take  the  ftate  inil  diegree  of  n  fefjeafrt  dt  lawr^ 
und  was  there  fworir,  and  immedrately  wc'ilt  ffOM  thentc  into 
the  conrmoiT  pteas  treaftrry,  And  (here  in  the  prefeACe  of  scK 
the  fudges,  except  Le^rnz  who  wtfs  flek,  rfifde  Ms  counT^ 
aifdhad  his  coif  put  onr,  dncf  went  to  the  cOittmot^  plett  hix^ 
and  made  fome  motrans,  frfl  the  forr d  keeper  eaiA^  iftr6  tbe 
cotfrt  of  kingVbench,  and  fheir  he  w^$  fertt  for  to  the  bat, 
and  when  he  was  there  placed,  the  lo^d  keeper  tUA^t  ik^rj 
excellent  fpeech  to  hhtt,  and  then  he  caiti€f  tm6  tht  eourti 
hi»  writ  for  chief  jofHce  wa»  reaid,  itnd  h*iif?ff^  tttkeii  the 
Oaths  of  obedience  and  fupremicf,  iild  Odith  Of  dAef  jtfiHce, 
he  was  placed  chief  juif ice  of  the  faiif  eourr,  iff  thefOOWa^ 
&r  Pranch  Perfrieftort^  who  was  the  dif  b^feffe  fwortf  diief 
jaftice  of  the  common  phsis  it  hh  own  deflrer,  i6f  thtfl  it  itf  ic 
place  (thtmgh  not  fo  honoumbley  yetofmoreeafeafidpten- 
fy,  as  the  lord  keeper  faid  in  bis  fpeechtb  Sduod^f. 

Merrtorandnm,  Jarruarj  25,  r6fSt.  At  thefmiforrinntf  of 
one  Brmrfkif^  who  did  formerly  pretend' hilnfJfff  aUe'tdad'^ 
▼atKe  the  revenues  of  thercrowtf,  the  l:?ffg  clbfftttiAded  ill 
the  judges  to  meet  ind  conikfer  of  his  (^fOpdfkls^  i#f(i(ft 
were  m  the  gcticraf  very  ettrtvaginf,  aWf  totally  fVjefled; 
btft  upoir  hrqirtry  after  the  man^gefftfeb^  oF  pe^idaf'  irfiioiff, 
we  did  find  that  the  party  who  wis  phintilF  irotttd  frequeint* 
\y  get  at]  execution  ta  hvy  his  part,  ind  either  left  thi^lAig'i 
parr  unreceived,  or  madler  fonfie  private  agreemetft  «ritlr  rae 
(heriff  or  def emhnt,  or  elfe  the  (herifTrecei^^ed  tt,  idd  never 
sccompted  for  it,  for  that  it  was  not  m  charge  iff  r6e  ex- 
chequer, and*  thereupon  aff  the  judg'es  itiide  tfrisraletabe 
obferrerf  iir  all  their  refpedive  courts. 
^  p  *  That  all  clerks  of  alKfe  and  aflbdates  S%  Mont  the 

4/  J*  pojleas  in  all  popular  and  penal  adions  and  informationi  fi 
toMy  lie,  ex  officio^  into  the  refpedive  offices  whence  tbey 
ifTue,  and  to  receive  their  fees  for  the  returning  the  fatne  at 
the  trial  from  the  party  for  whom  the  verdid  mall  be  gtvco^ 

and 


Tarn  HUl.  34  &  35  .Car..  1.  B.  R, 

and  the  mafter  of  the  rdjpcftivc  offices  to  whom  the  Mi  PeJ* 
/ftff  fiull  be  returned  by  the  faiddcrks  of  (heaflifefliall  femf 
a  note  into  the  exchequer  to  the  clerk  vf  the  eftreatfr  there 
CO  the  MCen^  theiheriffs  may  be  charged  therewath. 

Duncomb  and  Singleton  ver/us  Sir  William  Walter. 
Error  in  C.  B*   A(^on  upon  the  Cafe.    MiddUfcx. 

DUNCOMB  and  Singktm  bring  an  adion  upon  the  Bankrupt. 
cafe  againft  Sir  tVilliam  W^lur^  eaecuior  of  David  >  ^^''-  ^^' 
'  WaltiT,  efq  ^  dcccafcd,  and  fet  fonh  that  tltc  faid  Daitid  3  uv^V?'. 
Waker  die  teftator^  21   N^vemUr  3p  Car,  a.  was  indebted  1  Vmt.  370. 
to  John  Staley  in  loooi  for  forouch  by  ihe  faid  icflatoir  of  ^^'jjow^*^" 
the  (^id  Staley  bad  and  received,  and  fo  being  indebted  pro-       ^  *    ^ 
QMfed  CO  pay  the  fame  ;  and  aUb  that  the  iaid  Sialey  for  five 
yean  laft  pa0,  before  the  faid  ai    Novimtn;  was  a  gold^ 
finitby  and  got  his  Uveliboodby  buying  and  feUing,  and  be« 
came  indebted  t.o> Pigat  in  aocA  toCit^/oR  in  600 /•  and  be* 
ijig  fo  indebted,  the  iaid  21  Novemter  began  to  coocesl  hiixi- 
firif  in  bis  houfe  with  an  intention  to  ckfraiid  his  creditors^  and 
became  fhereby  a  bankrupt  wichia  the  meaning  of  divers 
ads  of  parliameBt.    That  20  Fttr.  31  Car,  a.  at  ibe  pe- 
tition of  Figo0  and  other  creditors^  exhibited  to  the  lord 
chanoeUor^  aoonuniflioa  ifliied  out  to  ceruiocomnrflioners 
CIS  iiK|uire  thereof^  who  after  the  death  of  the  teAator^  viXm  ^ 

1^4  M$y  31  Cgr*  a.  by  indeotuie  afllgned  5takf%  eftate  to 
the  plaintiffs,  by  virtue  whereof  the  plaintiffs  are  intitled  toi 
the  fiHd*  lOGf/.  Aad  the  plaintiffs  farther  decfare  upcHi  an 
bd^ha^m  Ag^ai^fA  (or  another  loqo/.  by  the  defendant 
neceived  foi  the  ufe  of  the  tedater.  Upon  Hm  dffumpfit 
pleaded,  the  jury  £nd  a  fpecial  verdi3,  tiis:.  thaibetore  the 
phunciffs  original  writ  fucd  out,  ««:«  \  Noftembar  1678.  and 
bf  the  fpace  of  five  years  then  taft  paft,  the  bid  Staley  was 
A  trader,  and  ditf  iag  that  time  became  indebted'  to  the  faid 
Pigpf  in  aeoA  to  Blixahetb  Clark  in  1000 A  and  10  the  faid 
Abrita  Ckyfn  in  6ooo7.  The  faid  EHzabeth  Clark  tnade 
hcf  will  5  J^ify  1677.  and  niade  Jokn  CrtWf  e^f  ;  ber  exe- 
riHiOf,  and  died,  after  whofe  *.  death,  and  before  CrewU  «  p  g 
probate  of  the  faid  will,  vi$^  6  November  i6;8.  the  faid  '  ^ 
Oram  profecuted  a  bill  of  Middkfix  i^ainft  the  faid  Jokn 
Siaky  and  fViJtiam  Stalty,  returnable  dU  Jwis  pmx*  poji 
qmndfoam  Saa^i  Martini f.  for  the  laid  1000/.  on  which  ^A^y 
be  «va8  arreted,  and  put  ia  fufficient  fccurity.for  his  appear- 
aacc^  and'lb  was  delivered  out  of  cuftedy.    That  after  ward«, 

v/s. 
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vile.  iB  November  1678.  which  wts  before  the  return  of  tho 
faid  writ,  the  iaid  Jo^  Crew  proved  the  faid  will.  That 
ihe  fflid  18  November  1678.  the  faid  David  Walter  received 
the  fiid  1 000  /.  iiom  the  iuiiJohnStaley^  being  before  that 
time  due  to  the  faid  David  Walter  upon  bond^and  judgment. 
Ihat  before  the  return  of  the  faiq  bill  of  Middlefex^  vi%» 
26  Nov.  1678.  the  faid  John  Staley  voluntarily  rendered 
bimielf  in  difcharge  of  his  bail  in  the  fuit  againft  him  by  the 
faid  Johi  Crrw,' and  was  then  committed  to  the  prifon  of 
the  MarjbaJfra  for  want  of  bail.  That  the  faid  debt  6ut  to 
the  faid  Elizabeth  Clark  was  a  juft  and  true  debt,  and  the 
faid  John  Staley  being  fo  in  cuftody,  14  Febr.  33  Car.  2.  did 
remain  ever  fincc  Wxn  commitment^  the  (aid  debt  not  being 
paid  or  compounded  for.  That  the  faid  Staley  waiy  and 
yet  is  a  fubje£t  of  the  king,  born  at  WeJIminfter,  That  20 
Febr.  31  Car.o..  at  the  petition  of  the  faid  John  Pig^  on 
Viis  and  others  behalf,  a  commiflion  iffued  0111  of  the  charn 
ctry  proutt  *fid  that  the  commilTioners  14  May  31  Car,  2. 
^rifigncd  over  the  eflaie  of  Staley  \o  the  plaintiffs  ^fi0tt/.  That 
the  laid  100  L  mentioned  by  the  faid  David  JVaAer  had  and 
received,  is  the  fanrte  mentioned  in  the  declaration.  -Bot 
whether  upon  the  whole  matter  the  faid  John  Staley  was  a 
bankrupt  18  November  30  Car.  z,  penitut  ignorant ^Uf  petwd 
advifameiitum  Curide^  and  if  he  was  then  a'  bankrupt  Ihey 
find  for  the  plaintiflF,  and  if  not,  then  for  the  defendant. 
And  judgment  was  given  in  C.  B,  for  the  defendant;  and 
now  the  plaintiff  brings  a  writ  of  errofj  aiu)  afligns  the  ge* 
iieral  error. 

The  cafe  in  fliort  is,  Staley  being  a  trader  becomes  in- 
debied  by  bond  and  judgment  to  David  Walter- \n  lOOoA 
And  to  Elizabeth  Clark  in  1000/.  andtofeveral  other  perfont 
in  feveral  other  fums.  5  July  1677.  Elizabeth  Clark  makes 
her  will,  and  J^  Crew  her  fole  executor  and  dies.  6  No- 
vember 1678.  Crew  arrefls  Staley  for  the  1000/.  who  im- 
n;>ediately  puts  in  fufficient  bail.  18  November  1678.  Staley 
P'^ys  David  Walter  the  1000  /.  and  then  the  fame  day  ren- 
ders himfelf  to  prifon  in  difcharge  of  his  bail,  and  lies  id- 
prifon  to  the  time  of  the  adion,  which  is  above  two  years, 
P.  481.  20  February  *  1678.  a  commiffion  iflbes  14  May  following, 
the  commidioners  aflign  Sialeyh  cftate  to  the  plaintiff ;  and 
the  fole  queflion  is,  whether  Staley  was  a  bankrupt  on  6 
November  1678.  which  was  the  day  of  his  arreff  ;  for  if  fOt 
then  it  is  for  the  plaintiffs,  hecaufe  he  paid  the  100  A  to 
David  Walter^htT  he  became  a  bankrupt ;  but  if  he  did  not 
become  a  bankrupt  on  that  day,  then  it  is  for  the.  de^ 
fendant. 

The 
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T^e  words  of  the  ftatute  of  21  ^ac.  cap.  19.  arc,  Beittg 
'arrefied  for  debt,  Jball  afier  fus  or  her  arreft  lie  in  prifon  two 
fnotiShs  or  more  upon  that  or  any  other  arreft^  or  other  detetv" 
tion  in  prifon  for  debt.  And  in  the  faid  cafes  of  arreft  or  fj" 
ingin  prifon  fot  fuch  dfbt  or  debts  ^  fbaU  be  adjudged  a  bank^ 
ruft  from  the  time  of  his  or  her  faid  firft  arrefi, 

Dyoffe  for  the  defendant  in  the  writ  of  error.  Here  is  an 
arrefi  and  l;^tng  in  prifon  two  months  after,  and  fo  within 
the  words  of  the  ftatute. 

1.  Oi/V/7.  Here  is  not  an  immediate  lying  in  prifon  upon 
the  arrefV,  for  here  was  bail  put  in. 

Refp.  The  flatute  diftingulfhes  not  between  the  cafes 
Vhcrc  bail  is,  and  where  it  is  not  put  in,  and  though  the 
cafe  may  not  be  within  the  fecond  claufe,  it  will  be  within 
ihc  firft;  for  here  was  lying  in  prifon  two  years. 

2.  Obje^,  A  man  cannot  be  a  bankrupt,  but  where  there 
is  a  real  debt  due;  but  here  Crew  had  not  proved  the  will, 
and  till  then  he  could  not  claim  the  debt  of  the  teftator  at 
the  time  of  the  arreft. 

Refp.  The  money  is  due  to  the  executor  before  probate, 
for  he  may  releafe,  as  Middleton^s  cafe'  is,  5  Co,  28.  a.  And 
probate  is  only  an  allowance  of  the  executorfhip,  and  an 
k'Xecutor  may  before  'probate  bring  a  writ,  but  not  declare^ 
I  RolL  Mr.  917.  A.  pi,  2.  And  here  the  will  was  proved 
before  the  return  of  the  writ ;  and  where  it  is  faid  an  exe- 
cutor cannot  fue  before  probate,  it  is  meant  he  cannot  fue 
€flFe8uai1y. 

This  ftatute  doth  not  diftingui(h  between  a  legal  and  il* 
Tegal  arred ;  and  if  a  bankrupt  (hould  not  become  fo  fiooi 
the  firft  time  of  his  arreft,  he  might  make  over  his  eftate, 
and  then  deliver  hinifelf  up  to  prifon  in  difcharge  of  hta 
bail,  and  fo  elude  the  ^atute. 

Wakot  ferjeant  for  the  defendant.  The  queftion  is^ 
from  what  time  Staley  ftiall  be  accounted  a  bankrupt ;  jsadi  I 
conceive  only  from  the  time  that  he  rendered  himftrtf  in  dif- 
charge •  of  his  bail,  viz,  20  Norjember  .\€')9,  A  tradef-  •  P.  ^^2* 
man's  being,  arrefled  baielj^- maker  not  a  bankrupt.  ,Et 
adpar'natur. 

IN  the  cafe  of  the  town  of  Nottingham,  it  appeared,  that 
at  a  common  council  of  the  faid  town,  it  was  ordered 
rhat  there  fliould  be  a  furrender  made  of  the  charter  to  the 
king,  and  thereupon  the  mayor  purfuant  to  the  faid  order  did 
take  out  of  the  towncheft  the  faid  charter,  and  furrenJered 
the  fatde  accordingly ;  and  fo  it  fell  out,  that  in  the  faid 
charter  was  contaioed  not  only  the  franchife  of  the  corpora- 
tion^ 
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iiottf  but  alfo  the  grant  of  certain  common  to  the  11 
tants,  and  becaufe  the  furrender  was  againft  the  minds  of  • 
great  number  of  the  inhabitants  who  wece  difcontenred»  and 
were  oppofers  of  the  prefent  governmeot  of  the  kingdom^ 
they  took  advantage  of  this  omiflion,  and  eihibited  on  in- 
formation into  fi.  R.  and  defired  the  nufter  of  the  crown- 
ofEce  (in  whofe  name  the  information  was  ezhibiied)  to  file 
it,  but  in  regard  it  was  matter  of  ftate,  and  of  great  con* 
cern,  he  this  term  defired  the  direfiionsof  the  court,  who 
ordered  that  the  attorney  general  (hould  be  made  acquainted 
therewith,  who  at  another  day  appeared,  and  refufed  to 
meddle  therewith,  and  fo  it  was  kft  to  Mr.  ^^ry  to  file  or 
not  to  file,  at  his  ditcretion,  for  the  court  would  not  ufe 
any  compnlfory  means  for  filing  it,  in  regard  they  could  not 
know  whether  fuch  an  information  was  neceflary  or  do  ;  and 
it  is  properly  the  office  of  the  king's  attorney  to  manage  in^* 
formations  of  fuch  concerameot. 

Row  verfus  Sir  Thomas  Clargis,  Knight,  for  IVords. 

Error  in  C.  B. 

WoTx!t.  'T^  H  E  pluntiiF  in  C.  £.  declares,  that  he  was  fuch  a  day 

I  Danv.  Ab.  X    dcputy-lieutenant  for  the  county  of  Middlefix^  one  of 

*  Mod  ^6  ^^^  king's  privy  council  for  the  realm  of  Ireland^  and  flood 
3  Lev.  30.  for  to  be  chofen  burgefs  for  the  parlianaent  at  Ckrlfi-^Chank 
Skin.  68,  88.  in  Com.  Hants^  and  that  the  defendant  fpake  thefe  words  of 
a  Show.  ago.  hjn^^  ^;^  jcj,  ij  ^  p^p^jf     uj^„  jj^jj  goiijy  pUaded,  Ter- 

did  for  the  plainti£F,  and  judgment ;  and  now  Clargu  bvonghc 
a  writ  of  error,  and  judgment  affirmed  by  all  the  four  jof' 
ticcs,  viz.  Ssundcrst  JoneSt  £hIUu  and  myfelf,  aad  rcfolvcdf 

*  F«   483.  T.  That  the  words  taken  abftradiveiy  are  adionable,  *  bt« 

caufe  the  ads  of  parliament  of  23  Eliz,  3  Joe,  and  3$Gir. 
2.  do  expofe  a  papifl  to  feveral  penalties  and  incapacities^ 
2.  J  fortiori^  as  the  words  have  relation  to  the  qiulity  oS 
theperfon,  for  a  deputy  lieutenant  is  an  ofl^cer  of  great  troft ;, 
and  though  'twas  objeded,  that  'tis  not  an  office  of  profit, 
and  fo  no  prejudice  to  lore  it :  It  was  anfwered.  That  *Vi& 
of  as  much  profit  as  a  jufticeof  peace;  and  yet  the  words 
fpoke  of  a  juftice  were  adjudged  adionaUe;  and  tbe  tinMf 
ajter  the  law  when  the  fenfe  of  words  alter ;  for  thoiugil 
formerly  (pafifi)  was  not  a&iooable,  yet  no v  *tis  grovi  i» 
be  a  word  of  more  reproach.  So  healer  of  fbloos  was  sol 
aiElionable  till  it  appeared  to  be  a  concealer  of  Calons :  and  io- 
fay  of  aTi  attorney  he  is  a  knave,  is  adionaUo,  rhoi^h  ao- 
tiently  knout  was  no  more  but  fervant.    It  wu  objcded 

iartber. 
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fortbitr,  4)at  to  have  the  wor4  p^ft  tp  bear  nn  adion' 
would  be  a  means  to  difcourage  prpfecuiioo  of  papifts.  To 
which  it  wa$  %n^YfettA^  Thai  railii^  ia  no  proftcuttOD ;  and 
we  n)iii|  no(  r>)ni(b  the  innocenfy  b^ufe  we  cannot  exceed 
111  our  expreijons  of  the  ppcent. 

And  the  law  doth  aher  with  the  linoe;  for  before  aj  £• 
3.  23.  an  infant  couid  not  bring  an  appeal ;  and  we  find  no 
precedent  before  that  time  of  an  appeal  fo  brought^  but  now 
'tis  frequent ;  and  judgment  was  afEnoMd. 

RoflccUcy  verfus  Rebecca  Godolphin. 
Mich.  34  Car.  2.  Rot  599.  B.  R.      . 

DEBT  upon  an  obligation  dated  2^  July  18  Car.  7,.  tjntcoxw. 
againft  the  defendant,  adminiftratrix  of  John  Godol-  ^.^"^'  ^^' 
phtHy  durante  minori  atitte  of  Rebecca  his  daughter,  for  168/.  i  show.  403. 
The  defendant  pleads.  That  the  leftator  became  bound  bv  Skin  114. 
obligation,  dated  18  May  26  Car.  2.  in  6000/.  to  Brook  and 
JV(ilRs  (truftees  of  Rebecca  the  defendant,  upon  her  mar- 
riage with  the  faid  John  Godolphin)  upon  condition  to  pay 
to  the  defendant  berfelf  3000/.  within  fourteen  days  after 
the  death  of  the  faid  John,  if  (he  (hould  furvive  hioi,  and 
fays  that  (he  furvived  him,  and  that  (he  hath  not  a(rets 
vbra  1000/.  which  (he  retains  towards  fatisfaQion  of  the 
faid  300oil     The  plaintiflF  demurs  generally,  and  I  conceive 
judgment  opght  to  be  given  for  the  defendant,  and  that  it  is 
a  good  plea.  .    . 

*  I .  I  do  agree,  that  if  John  Godolphin  had  made  a  ftranger  *   P.  ^g^. 
executor^  there  muft  have  been  an  adqal  payment^  or  judg- 
mept  opoQ  the  bond  before  this  a£tion  brought,  or  elfe^^-* 
inmenf  admimjlre  had  not  been  a  good  plea. 

2.  If  the  payment  here  had  been  10  be  (Hade  tp  Brook  and 
WMs^  though  in  trufi  fot  the  feme^  retainer  could  not  have 
bean  pleadects  though  the  law  feems  contrary,  3  Cro.  754. 
Huijh  verfus  Philips,  where  a  bond  was  to  A.  to  the  ufe  of 
B,  conditioned  to  pay  jff.  money,  'twas  a  good  plea,  that 
the  obligor  tendered  the  money  to  fi.  becaufe  he  was  in  a 
maimer  pfivy  to  the  obligation,  and  fo  is  Co,  Lit.  ^09.  a, 

3.  But  here  though  the  hood  be  to  Brook  and  fFattif,  yet 
the  condition  is  that  the  executors  of  Join  Goiolphin  fliall 
pay  to  the  wife  hcrfelf  the  money,  and  (he  is  adminiftratrtx 
herfelf ;  now  (he  cannot  pay  to  herfelf,  and  therefore  the 
P^yfl^t  9v^  be  by  way  of  retainer. 


^\i.:.n 
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Obje^l.  She  is  but  tdminiftratrix  durante  mtmri  grtaie  of 
Rebecca,  fo  we  cannot  rettin. 

Rffp.  She  may  fell  goods  for  payment  of  debts,  5  Oi.  19. 
Princess  cafe,  (^  m<^  rafione  (he  may  retain  to  pay  herfelf. 
Hoi.  250.  £r;tfr/  verfus  GoeUarJ,  adminiftrator  durwite 
minori  atate  may  retain. 

Dominus  Rex  verfus  Higgins  &  al'.    Trial  at  Bar. 

Worccftcr. 

Challenge.  4    N  information  in  nature  of  a  ^9  Warranto  exhibited 

SkT"oi'^foi  -^^  as^amft  certain  per  Pons  being  citizens  of  the  city  of 
105.  '  *  Wtarcefier  tor  ufing  feveraf  hberties  and  fmnchifes  within  the 
faid  city,  fetting  forth,  that  king  James  2  OBtker  19  Jot. 
did  incorporate  the  faid  city  of  IVorcefter  by  the  nanne  cf 
mayor,  aldermen  and  citizens  of  the  city  of  Worcefier. 
That  there  (hould  be  a  mayor,  fix  aldermen,  one  (heriff,  two 
chamberlains,  twenty-^four  (of  which  th^  mayor  and  alder- 
men fliould  be  fevenj  to  be  capital  citizens  and  counfellon, 
and  forty,  eight  capital  citi7ens,  whereof  the  chamberlains 
Ihould  be  two,  ^nd  that  the  twenty-fpar  and  forty-eight 
Oiould  be  called  the  common  council,  and  that  the  aldermen 
fliould  be  eledcd  out  of  the  twenty-four.  That  upon  the 
death  or  removal  of  any  of  the  twenty-four,  their  place 
(hould  be  fupplied  out  of  the  forty-eight.  That  the  de- 
fendants and  feveral  others  named  in  t^e  information  i  No- 
*  P.  485.  'oember  32  Car.  2.  •  to  theday  of  exhibiting  the  informa- 
tion, without  any  authority  did  claim  to  be  mayor,  alder- 
men, (heri(F  and  citizens  of  the  number  of  twenty-four  and 
forty-eight,  and  by  all  that  time  did  ufurp  upon  the  Icing,  fie. 
Higgint  pleads,  that  die  Luna  pojl  Fejhtm  SanSi  Barthh* 
metf  Anno  32  Car.  2.  he  was  chofen  mayor,  and  the  fecond 
Monday  after  Michaelmas  took  his  oath  for  execution  of  his 
office  prout  letters  patent  require,  and  fo  jufltfies,  Uc.  The 
king's  attorney  general  replies.  That  when  eleded  mayor  he 
was  not  of  the  twenty-four,  and  thereupon  takes  ifTue. 

Edward  Cookfey  another  of  the  defendants  pleads,  Thit 
he  9  *Jiiiy  13  Car.  2.  by  the  commiflioners  upon  the  aft  of 
corporations  was  made  one  of  the  twenty-four;  and  that  ok 
Monday  pojl  Fejlum  San^i  Barthohmeei  32  Car,  2.  he  ma 
eleSed  alderman  and  fworn,  lie.  The  attorney  generalreii 
plies.  That  when  the  defendant  was  eleded  alderoiad  fae  w0 
not  of  the  twenty-four;  and  iflTue  thereupon. 

Edmund  Ofdnal  stnoxheT  defi?ndant  pleads.  That  he  l)eni( 
one  of  the  forty-eight,  was   16  Jan.  1663  chofen  of  the 

twenty* 
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.cleded  of  the  twenty- four  jie  ^fts  fiot  -of  «ibe  forty-eiglu  ; 
.  Jttfld  iffue  rberotifiom 

jf^in  MillrngtoMt  W^lKam  ibgitf  tnd  otiKtrt  ^lfad#  That 
1S9  Jltfiir^  0677*  &r.  uh07  !irecc.cbo((Mit>f  Uie  •fidfty-^^igiir. 
Ttbeisttotney  geoeral  rapUeSy  That  *wfat»  tWy  took  tiie 
-oaths  to  exeoiie  ihctoAce  -cff  one  voF  the  fofty^eight,  ihty 
idid  not  fubfcribe  ihe  decIaratioQ  ftroui  ^he  aft  of  .f!iar|iam«nt 
Teqoires.  l^he  liefendants  rejdkiy  <th«t  thQy>did  fubfcriba ; 
and  ((Tue  thereupon ;  and  a  trial  at  the  bar  iipon  all  Atfc 

ffllMS.  ' 

.    5rhe  cooD&l  -ror  theidefendants  took  a  eballenge  lo-  the 

array,  becaufe  rtfae  jury .  was  •ontjof  .ihe,  oity  .of  jkwr^itfi^r  ; 

and  it  being  fuggefted  by  the  attorney  general  upon  the  roll, 

that  the  (boriff  of 'ihe  fatd  cifty  wat>one  ol.tfw  defandaDts, 

Ik  f  rayad  a  J^tmrt  faciMs  .to  the  coromers,.  and  .tbftt  thtre 

were  ttso-corontrs,  and  though  both  (he'fatd  coconarf  were 

mentioned  upon  the  record  to  have  returned  the  i^aa^ij  ^%t 

that  in  truth,  but  one  only,  viz.  T'rimnelt  did  return  the 

fame,  and  fo  not<good;  .butithecourtMoantnnoufly  refolved, 

that  the  challenge  cught  not  to  be  allowed,  becaufe  it  ap- 

|>ea(B  hy  the  re<prd  irfcif,  that  :both  did  return  the  fidii; 

4iiid  that  tuo  challenge-jcontr^ary  to  the  record  ought,  toribft. 

4lUawed. 

Anothjer  challenge  was  taken  to  the  polU,  .beeauC;  the 
j«iror>  had  not  any  freehold  within  the  city-;  aivi  this  xhal- 
Jange  was  deba(««l  ^  all  the  four  judges,  and  ir  {Jeemad;to 
••  tbcm  ail»  ihat  it  can  be  no  goc^  chaiifnge^ .  becaufe  il^  •  p.   ^g. 
jfiaMite  of  A  ff.  $.  4s^.  3.<dotb  no^  extaiKi  to  thisxafe,  f^ 
.  that  .is  ^>nly  in  cauP^s  bet  jRtosn  party  aodiparty ;  ^r  doth  35 
,Jf.  8.  C4;^.  16.  re^ch  thereto,  iKcaufe  that  ftatote^anoot.ef-^ 
tend  to*citi{98  and  oorporations,  but  toflieriSs  of  coftiotiesat 
large ;  for  if  .a  panel  nnad.e  in  aorporation^»  mull  hiftve  free* 
liold  jttior^  fheyfmuft  haf^  likewiie  fv^Juindcedofs,  which 
oaimot  be  in  'any  corporation  of  Ji^gjand^  and  &  a?  EHn. 
tflj^.  6.    Biit  the  jurors  of  oorporations^reto.beat  tbccooi- 
Aion  law;  aiKl  though  it  is  (aid  3  Cro,  413.  inr^jyn/'s  ca(e» 
that  there  ought  to  be  foroe  freeholders^  that  cannot  be  in- 
tended in  corporations,  for  in  fome  corporations  there  dre 
no  freeholders  at  all,  and  fo  juftice  would  fail ;  and  by  con* 
'iUnt4)raafce  in  all  ibcJttmk^iiiiJdMl^ijtfmim   by  JUJ! 
frius,  no  fuch  challenge  was  ever  made  or  allowed,  and 
tberefoiv  it  would  ,be  ^acy  mifabiaroui  after  fo  ior^  prac* 
-ttce  to  the  contrary  to.Mmit  thia  oballenge  ;  ami  gift  never- 
ihelefs,  becaufe  the  counfel  for  ibe.defendaots  weie  .OfUiwell 
fatisfied  with  this  tfefolution,  J  was  defired  hy.  the  othrr 

G  g  judges 


judges  of  the  court  to  know  the  opinion  of  the  judget  of 
ihe  court  of  common  pleas,  and  1  difcourfed  with  them, 
and  propounded  the  challenge  to  themf;  and  Pembertmchyd 
jufiice,  Wytidhatn  and  Charleton  (Levinx  being  MenifroMer 
igrihidrnem)  did  clearly  concur  with  os'^  upd  f  returned  t|ieir 
anfwer  Co  to  the  court ;  and  for  not  allowtiMr  thefe  two  chal- 
lengev,  the  defendants  counfel  preferred  t  bill  of  cxoeptidns, 
.  which  they  deftred  might  be  figned  bv  us^  that  they  mi|^t 
be  afterwards  enabled  to  alledge  the  lame  for  error  in  par- 
liament,  if  occaiton  (hould  be,  * 

Fide  \  7  Jff,  15.  In  an  inqueft  in  an  a£tion  of  debt  it  was 
hot  skllowed  tor  a  challenge,  that  the  jurors  had  Dot  fufficicat 
land,  becaofe  the  freehold  was  not  in  deinaad. 

hfote ;  In  the  cafe  of  fir  Hfnry  Fwie  it  was  refeWcd  14 
Car,  2.  B,  R.     That  a  bill  of  exception  doth  not  eztead 
where  prifoners  are  indiStd  at-  the  fuit  of  the  king.    SjJir^ 
fin  Rep.  85. 

P*  487^  *  Hitchins  verfus  Stevens. 

Auornmcot.     -pV  E  B  T  for  rent.     The  plaintiff  fcts  forth,  that  A.  was 

I  Daov.  Abr.      ■     ■  ^  - 
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610.  p.  10.  '    Xj/  pofliffcd  of  the  lands  for  the  term  of  ninety-nine 
ftjoo.217,      years  by  the  demife  of  B.  and  afterwards  A.  demifed  tJie 
iVhow  4        premiffes  for  iwenty-ohe  years  to  the  defendant,  who  en- 
tered and  was  poflefTed,  and  afterwards  granted  the  rever- 
fion  to  the  plaintiflF,  aild  that  fo  much  was  in  arrear,  mde 
.    aiih  accirevii.     Upon  NilUl  i/^4^  pleaded,  and  verdiS  (or 
the  plaintiff,  it  was  moved  in  arrefl  of  judgment^  that  die 

-  plaihtifF  had  not  alledged  in  his  declaration,  that  the  defen* 
'  dant  did  bver  attorn  ro  the  platnrifPs  grant  of  the  reveriidh. 
'And  reTolTed  good  enough 'without  it  after  a  veidift,!  /W 
~  Rep,  489.  for  ^is  apparent,  that  if  the  plaintiflF  bad  aftc 
'given  the  atiommeht  in  evidence)  hd  muft  have  been  oon- 
'  fuited  ;  and  wherefoev^  it  ftiay  be  prefumed  that  any  thiog 
'  fntrft  of  neceffity  be  ^iven  in  evidence,  the  watit  of  itea- 

-  fioning-bf  if  in  the  reh)rd  will  not  vitiate  it  after  a  veidi£l} 
'undfo  jud^ent  was  given  for  the  piaintttfii 


1.^ 


'  •  .  '        -  ■  ■  ■    ■  '  S  .' 

The  King  agiunfi  The  Inhabkants  of  BktQn«.-Gto. 


:  "J  .■      W 


^  Show  t        T)  ^S(^V£^^-i^y  ^mindiTi  chief  juftick,  HEiiar .oMiAg 

%    ow.t$5.    ^^  down  of  timber-trees  by  unknown. per roaa.THAiA^f 
is  not  within  the  (latute  of  JVeftm.  2.  cap.  46.  for  the  ironls 
'Of  the  ftatute  are,  Poffatumis  fepem  proftrm}er\ 

Smith 
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Smith  vtrftts  BattertoD. 

TRESPASS  fuari  vi  Of  tfnwV  the  defendant  flung  down  €«ai. 
certain  flaU»  of  the  plainiiflF  in  the  marketplace  ^^iJl^p'f^ 
Higiwwrth  in  C^/n.  Wilis.     Upon  Not  guilty  pleaded,  ver- 1. Jon.  23a'. 
di^  vru  found  for  the  plaintiff,  but  damages  were  given  un*  ^^^- 1^- 
dcr  40/.  and  upon  the  fecondary's  rcfufing  to  tax  coft«>  as  *  ^^*  **** 
being  a  cafe  within  22  Crf  23  Otr,  a.  ctf^.  5.  pi.  236.  it  was 
moved  by  the  plaintiff's  counfel  that  cods  might  be  taxed; 
and  upon  debate  it  was  refoived  by  the  whole  court,  that 
,  the  plaintiff  (hall  have  his  ordinary  cofts,  becaufe  the  ftatute 
ihall  be  intended  to  reach  only  to  foch  adions  in  which  the 
*  freehold  may  apparently  come  in  debate  \  but  in  this  cafe  •  p^  ^3g^ 
the  afiion  is  not  ^yare  claufum  /regit,  but  only  for  deftroy- 
ing  a  chf^tlel*  and  the  freehold  cannot  come  in  debate,  any 
more  than  if  a  nun  (hall  take  his  fword  out  and  run  a 
coach-horfe  into  the  guts,  whereby  he  died,  and  the  owner 
(hall  bring  an  adion  Vi  &  wrmis  for  it,  and  recover  under 
40/.  damages,  yet  he  (hall  haVe  bis  full  cofts. 

Satids  verfus  Exton. 
^be  wboU  Proceedings  of  this  Cafe  are  as  folhw. 

CAROLUS  Secundus  Dei  Gratia,  &c.  Univerfis  &  fin-  p^oIuImUol 
gulis  Vice-Admirallis  Jufticiaiiis  ad  pacem  Majoribus  ^iill'' 
Vicecomitibus  Balltvis  Marefchallis  Conftabulariis  cseterifque  *  ^^* 

OfBciariis  &  Miniftris  noftris  tarn  infra  Libertates  &  Fran- 
'chefias  noftras  quam  ektra  ubilibet  conftitutis  dr  prcfertifh 
Willtelmo  Jones  Gener.  fupremae  Cur.  Admiralitatis  noftrsa 
AnglisB  MariicalL'ejufque  Depatato  falutem.  Cum  diledos  . 
nofier  Richardus  Lloyd  Miles  Legum  Dodor  Suirrogatus 
diledi  noftri  Leolini  Jenkins  Militis  Legum  etiam  Dodoris 
in  Suprema  Curia  noftra  Admiralitatis  Angliia  prcd.  locum 
tenen.  Commiffariiquc  Gencralis  ac  Curi«  praed.  Judicis  dr 
Prefidentis  legitime  conffituti  rite  ti  legitime  proceden.  ad 
petition^m  diledorum  noftrorum  Thome  Exton  Militia 
I^egum  Dodoris  Advocati  noftri  Geoeralis  dr  Samiielik 
Franklin  Arm.  Procuratoris  noftri  Geoeralis  prcfentat  dido 
'Domino  queodam  Ordioem  five  rc&riptuai  qiu>ddam  per  nos 
fad.  tcQoris  fequco.  tKS. 

-Gg  2  4$ 


Tc^m.  HilL  ^4  &  35  Car.  2.  B.  T^ 
•P.  4S9.  *  ^t  the  Court  at  Whitehall,  ZVr.   13,  i68^- 

PRESENT 

TX^  Kings  Mqft  Excefkm  JM^eJiy. 

Lord  Archbp.  of  Canterbury.    Earl  of  Cravtn. 

Lord  Prcfidcnt.  Far!  of  Conway. 

Lord  Privy  Seal.  Earl  of  Rochejler. 

Duke  of  Albemarle,  Lord  VifcouM  Pauewtergt 

Duke  of  Ormond.  1-ord  F/m*^, 

Diikc  of  Beaufort.  *      1  -ord  Biihop  of  Lontkn. 

Lord  Chamberlain.  Lord  Chief  Juftice  Norfib 

Earl  of  Chejicr field.  Mr.  Secretary  JetJdns. 

Earl  of  Smderland.  Mr.  CbanceHor  of  the 

Earl  of  Clarendon.  Exchequer. 

Earl  of  Btf/*.  Mr.  CodT^pkin. 

WHEREAS  the  governor  and  company  of  merchants 
of  London,  trading  to  the  Eajf-Indief,  did  rcpre- 
fent  to  his  majeft'y  in  council,  that  the  (hip  Expe^atimi^ 
alias  Commerce  of  London^  was  at  Graves- End  bound  for  the 
Eajl  Indies  \o  trade  within  the  limits  of  the  faid  company's 
charter ;  his  triajefly  having  taken  into  confideration  that  tYie 
Eajl-India  company  have  ^reral  coTitr;i£ls,  treaiies  and  af* 
tides  of  pcaqe  with  tevera)  princes  m  the  Hafl-hdies^  vi/L 
that  in  cafe  fuch  are  permitted  to  tiade  vv'ho  have  no  fbch 
leagues  or  treaties  with  the  faid  princes,  ads  of  hoftjlitr 
may  eofuc,  and  .the  trade  of  the  nation  much  prejudki^d^ 
was  pleaf(?d  to  order  the  right  honourable  th.e  cpmmillioDen 
of  the  adipiralt^  to  caufe  the  faid  (hip  to  be  flopped  uptil 
the  A)atl  be  cleared^  or  that  the  owners  (hall  give  (ecurityiii 
the  coiirt  of  admiralty,  where  his  maje(>y  bath  direfied  i 
profecutjoii  of  the  faid  (hip. 

It  'is  this  day  ordered  by  his  majefly  in  courjcil,  "f  hat  hb 
maje&y's  advocate  general  and  proQor  do  take  care  forth- 
with  that  procefs  be  {(Tued  againft  the  faid  (hip  Expe^atioif, 
alias  Commerc^f  for  flaying  of  her  until  fefurity  be  enicraii 
in  the  court  of  admiralty,  thgt  (he  (hall  not  go  nor  rrajk 
with  any  infidel  country  within  the  limits  of  the  Eafi  fi^ 
^oropany^s  charter  without  his  majefly*s  licence. 

Francis  Guyit 

Et 


*'  Et  allegsmv'didtfm  navtfhi  fine  aucHoriiatb  veil'  mami^o  *  p,   400/ 
ii6ftiV>pi\>p^iem  eftveiir  datur.  ait |Hirres  Indie  Orientalis  ad 
ibtdeto!  mcfrcatUr^m  ex«rc«Tid.  infra  lirilitcs  Diplrnnatts*  five 
Ghait«B'(Ang(iceV&  charter)  SocimatU  \krcatorum'de  Lon- 
dbrtl  il^otitfn.  ad  iHdia^  Oriemale^  ejufdem  M6r<tatdribus 
sUthl^tflie  itr'a%0!1c«(Il  in  prsejudicianfi  didi  Diplornaiis  & 
c«Ht<i1iMrileritidiikfti»  ejiifdtfm  iV  pr^ejudictam  mercaturas^  Na- 
ttvrifs^iKfftr^si  AngliiK  prottt  eX  Relch-ptbnoflro  pienius  appa- 
rSi  ^^  pet^fri  Wfl^raYRlitflideGtfrni  coiltra-'didam  navem  cjufque 
apparatus  &  acceflf.  candemq;   naVi^.  ejufqtie^c^  vigore 
«jufdem  arreftand.'^'  fab  fecurocuftodiend.  arrefto  donee  b: 
ipkAifqoe' cswtrtf)  fuciHr  in  Aiprema'Curiavnoftfa  AdmiralicH-' 
tis  prsdi -itltfeV^otn^  urdida  navis  nohf^roctdat  Aec'merca- 
turam  exerceac  in  aliquibus  Kegioniinjs  five  Ditionibus  all- 
t^tMl^uNI'^Pfindiflium' ir  fioputoruiit  Infidelitim  CbrrftiansBT 
KeligioiNitf^if.'infra'likmtes  di^h'Diplomatis  five  Chartib 
dSdsb^  Sckfietbti^  Mer^fbriini  dcf  Lomtonl  ri«goviari;  adlndiaa' 
Ori^nttletiielifteiiHunri  abf^iie  litHMii  (iTe  aach<>ritite  noftrc 
liil^a'pam  prias'obtcirita  juittii'  Rdbriptum  fite  Ord^merar- 
ifoftrltmi  p^sgdia^  deet^ef it  d^6ttiill'  n^avcAi'  fAf  Expe^ation^ 
^M^ikrComiMtcir' of  Htdhdofii  ar^eftcfxti  fore  &  fob  fal^o  &* 
fedUttr  oUftodi^n<);  arreft6  proot  p^rAdvocatum  &  Procurtt-* 
tCMTIlA  noAnim  Oene^ril.  pi^d.  petirtir  Vdbis  igttur  cbnjundini 
d^  divifi^  coiTfnfir?tt{itiu^  &-  fikniii^r  ttljungenio  mandaixiius 
fli^idtqtaerprcetiptmQ)  ctQat€!had^nM  OfnitiatH  propter  ali« 
^ifMA  Libertattm  v^l  Pranehef.  quih  realit^  arrefterrs  feu ' 
afneHAfi  facialis  pefreifiptorie  diif^afn  navem  thi  ExptSlatioft^ 
alittf  ihrCmfn^bf  vf  JloHd&n;  ejut^  aipparatus  di  acceflf. 
ubitiinqiie  ead^m  iwvehieris  calndemqae'*fjc  c^pt.  fy  arredat. 
rtdsfftlro^  in!cur6tlifl[bdiatls  afreflfo  d^Ate'c  ^  quofcfue  caa« 
4i0  foemlmdrpofita^n'Supfehia  C(iH«'  i^oitra  Adminalictiis 
pnid.  m  dida  navfs^iKW  pnoc^diat  ned  'oitfrtaturam  e«eerce«c 
ifr'aKqutbus  RegidHiibOa*  fi?e  Dhioflibils  bKi^Uoruno  PrinctpTini ' 
ArlV^pUlonitnr  InfUldiunfl'GhViftiaMsrRatigiohi  adv^rf.  infra 
lilttKes'  didi  DipliG^)itis  fiveChartsEfdiCb^  SociemtU^efcar 
K^rofh  '  de' Lond^Yi:  ndgbtiani  ad^itiUnu)' OriemiskWeJtliteo. 
M\a!t  licemto  five  a^ifthoritate^ilbfthi  in  ea' parte  nriua  ob« 
tedn  juxta ' RiefcriptUino Itvhftfoni flVet^rdinentp^Miai   '■  Px- 
hoc  niitlattmis- oftiiftatit:  Daf .  L^ndinl  in  Supre'ftM  Cofir* 
noftra  Admiralitatis  prsd.  Sigillo  ejufdem  magno  dec^rrt^a 
tiiniiD^ditf  Deccti)bfia>i  68a.  R^gni^  nbftVi  tftcalnf&'qtiartQ. 
OdMndo'Gee  Ri^Mtriuir.    C^ticoMae  cum  Rt^fterio  Ira 

ceft'or  Ed.  Ba^ro  Nol^ifs  pbbliciiv. 

•    -  '  *  ■        *. 
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P.  491.      *  Die  Mtrtis  19  Deceirb.  1682.  inter  boras  quartam  flr 

fextam  poft  Meridiem  ejufdem  diei  coram  venerabili  St 
egregioViro  Domino  Richardo  Lloyd  Miiite  Legtim 
Dodore  Surrogato  honorandt  viri  Domini  Leolim 
Jenkins  Militis  Legum  etiam  Dodoris  in  Sapreoia 
Curia  Admiralitatts  AngiisB  locum  tenentis  Generalta 
&  Commiflarii  difiarquc  Cur.  Judicis  &  Prcfidenris 
legitime  conftituti  in  Ccenaculo  infra  Hofpitiom  D^no* 
rum  Advocatorum  London,  prsfent.  Edwardo  Parre 
Nourio  publico,  &c. 

Serenifllmus  Dominus  nofier  Rex  contr.  Navem  qoaad  to- 
cat.  tii  Bxptffaisen,  alias  Commerce  $/ljODioD. 


w 


H I  C  H  day  the  right  worftipful  Sir  7iispMr  Ex- 
ton  the  king*8  advocate,  and  Sawmel  Frmcklhh  efq  ; 
his  majtfty*s  prodor,  did  on  the  behalf  of  our  (bvereign 
'  lord  ihe  king  propofe  that  if  captain  Simdtp  or  any  of  the 
partieiK»  having  any  intereft  in  the  faid  Oiip  and  lading  vill 
give  fecurity  into  this  court  in  the  fum  of  40,000  /.  ttmt  the 
^id  Ihip  (hall  not  go  nor  trade  with  any  infidel  coaniry 
within  the  limits  of  the  Eafi-ladia  company's  charter  ^ith* 
out  his  majefty's  licence,  purfuant  to  any  order  of  the  kmg 
and  council  lately  prefented  to  this  court  bearing  date  tfie 
13/^  of  this  prefent  month  of  December p  or  otherwife  will 
take  out  a  commiflion  of  appraifcmeni  to  appraiie  the  faid  . 
ihip  and  the  goods  laden  on  board  her,  and  give  in  ba3  in 
the  double  value  of  the  faid  (hip  and  goods  according  lO  the 
faid  appraifement,  in  cafe  they  will  not  unlade  the  faid 
goods,  or  if  they  will  take  their  goods  out  of  the  faidfttp 
(which  the  king's  advocate  and  prodor  offered  them  rodd  if 
they  (hould  think  fit)  then  in  the  double  value  only  of  the 
faid  (hip,  and  of  her  tackle,  apparel  and  furniture,  that  m 
fuch  cafe  the  faid  (hip  may  be  decreed  to  be  releafed  honk 
the  arreft  (he  now  lies  under,  otherwife  they  prayed  that 
(he  may  ftill  be  continued  under  the  faid  arreft  until  fuch  bail 
be  given  as  aforefaid  in  the  prefenceof  the  faid  captain  Semii 
and  Mr.  Cheifmmi^  his  prodor,  difTenting  and  alledging,  of« 
fering  and  praying  as  in  the  former  aft  of  this  court  is  cop* 
tained. 

Whereupon  the  judges  declared  and  offered,  that  any  ot 

the  perfons  concerned  in  the  faid  goods  and  lading  may  te- 

lade  and  take  their  goods  out  of  the  (aid  (hip,  if  the;  pleafaf 

and  that,  if  they  will  fo  take  them  out,  he  will  require  ba3 

P.  492.  in  "*  no  greater  fum  than  in  the  double  value  of  tBe  faidttp^ 

and 
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fHid  of  her  tackle,  apparel  and  furniture,  according  to  the ' 
appraifemcnt  to  be  made  as  aforcfaid ;  and  farther  declared 
that  if  captain  Sands  and  the  perfons  chiefly  concerned  with 
trim  in  this  buiinefs  will  affirm  upon  oath,  that  th^y  did 
liot  defiga  or  intend  to  go  or  trade,  nor  will  go, or  trade 
with  the  faid  Ihipin  any  in6del  country  within  the  limits  of 

.the  Edjr^ndia  comipwy^s  charter  without  his  majefty's  li- 
4qence,  ^tliAt  then  he  will  take  their  juratory  caution,  and 

<.wiUd|9cree  the  faid  (hip  to  be  releafed  from  th^  faid  arreft 
without  requiring  any  other  or  further  captiiDn  or  fei^urity ; 
which  they  refufing,  and  alfo  refufihg  to  give  in  bail  as 
afbrefaid,  the  judge  decreed  that  the  faid  fliip  with  Ker 
tmckie,  apparel  and  furniture  (hogid  fiijl  continue  uiider  the 
arreft  of  this  court  until  fuch  bail'be  given  a^  above  required. 

.  Concfitdai  cum  Origmaii  qnod  atefittr  Tk^,  Bedftrd  pubJ.  di£ff 
Curi€  Rfgijimi  DeputaSus.  /    / 

Upon  thefe  proceedings  Sand$  moves  for  a  prohibitioin 
ypon  the  fuggeftibn  enfuing,  viz^ 

*  ■    •• 

Anglia,  (T.  Memorand.  quod  die  Martis  prox;  pofl  03a* 

.  bas  SanQi  Millarii  ifto  eodem  Termino  coram  Domino  Rege 

.  apud  Wellm.  Yen.  Thomas  Sands  Magifter  cujufJam  N'a- 

^ via,. vocal,  tie  expe^atiofh  alias  commerce  •/  London. '£c     • 

dat  Cur.  Domini  Regis  nunc  hie  intelligi  &  informari  qiiod 

ni  Statuto  in  Parliamento  D'ni  Richardi  nuper  Regid  Angl^ae  . 

Secondi  pod  Conqueftum  apud  Weftm.  in  Qmd.  Midd.  An- 

.no  Regni  fai  decimo  tertio  tent,  inter  alia  inadicat.  cxiflit 

quod  Admifalli  &  eor.  deputat.  de  aliqua  re  infra  Regriuin 

.Aogiiae  nifi  folummodo  de  re  fuper  mareprbut  tempore  Do- 

'  mint  Edwardi  nuper  Regis  Ajiglise  Progenitor.  di3.i  Dommt 

.Regis  Richardi  Secuodi  debite  ufuro  futt  ■  Aullatenui  intro- 

.mittent  Qpodq;  in  Statuto  iq  ParlUmento.diSi   Domtnt 

Regis  Ricl^ardi  Secundi  pod  Conqueftum  apud  WedtPf 

.  AnoQ  Regni  fui  decimo  quinto  tent,  (in^er  alia)  declarat. 

pvdinat  U  ftabilit.  exiflit  quod  de  omnibus  contradibus  pta* 

.  citis  &  querelis  acde  onuiibus  .rebqs  quibufcunquefaS:.  feu 

.  emergen,  infra  coi^pus  Com.  tarn  pef  terram^  qu?^  P^^  aquam 

Ac  etiam  de  Wrec  Maris  Cur.  Admiralitatis  hullam  habeant 

Cognitionem  PoteAatem  Jurifdidion.  fed  quod  omnia  hu- 

.  jufiDodi  cdntrad.  placita  &  querelae  ac  (ipqia  at'  etnergen. 

infra  corpus  Com.  tarn  per  tcrram  quaiii,per  aquam  (ut^  fu- 

pradidum  eft),  necnon  Wrec.  Maris  fprent .  triat.  terminat. 

dKcufll  &  remcdiat,,  per  leges  terrs  &  non  *  coram  Admi-  4  p^  ^q^^ 

raiHo  Deeper  Acjbiirallum  nec.^i^  |^.qn|i.  tenen'  quovifmodo   ^        ..     * 

prqut   ' • 


f 
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proBt  per  eundem  Adum  inter  ali*  plemiis  liquet  S^tf^xtk^ 
Cumque  omnia  &  finguU  pUcita  &  cogni<ion*  piaoicor'  te 
trution'  validat'  in  lege  altqaarunv  Liieraruoei  PattiHioai 
Domini  Regis  nunc  vel  Progenitor'  fuortim  fub  magrto  figiihi 
fuo  AngiisB  confed;' ac  Staiutorufn  hujurHegni  Aa^ab  in- 
terpretation'conftnidton'  St  expofition'  ac-  cogtiitioa^  tnavr  * 
tion*  punitiofl'  St  detemnioation' omniuRi  rranfgrcC  cfimir 
•  ntim  it  malefic'  &  offenfar *  &  air  reruni  quarqmiau^iiit-Ai-- 
per  terraip  &i  non  fup'  «tlcum  mare  faSi  commif.  tmorg&atV 
feu  perpetrat'  ad  Dominuro  Kegena  nunc  it>  Cmnana  fiiaoi/ 
Regiam  fpecialit'  fpedent  it.  pertineant  Ac  per  leg^m  tenaa* 
hujus  Kegni  Anglts  coram;  ipfo  Rege  vd' Juftieiariia  fui*: 
auc  al'  Judicibus  temporalibus  in-  Cur*  Rcgta  dr  doh:  oorami 
Admirallo  nee  per  Admtrallum  vel  ejius  Depuiat  five  kxnnft. 
tenen-*  quoviAnodo  triari  terminari-  St  dtfeuli  dahranli  4t 
femper  haSenus  confuevcr.* 

Quodque  idem  Thomas  Sands  t  Dec.  nunc  uft,  pratteriU 
6c  diu  ancea  fuper  terram.  ^  infra  corpus  Com'  foilicct  apnd 
London'  pr£d.  in  Paroch.  beataa-  Mariaa  der  Arcubur  in  War*- 
<ia  de  Cheap  pofleiTionat.  fuit  de  prsdid.  Nave,  vocat.  th 
Expr^atim  9^1^ Commerce,  cum  apparar.&>accefl{oir''tdiiide 
fpcdan'  de  perttnen?  ut  de  bonis  ^catallis  fuia  twopr^' Ec- &•• 
inde  pofleirionat.  ex t den'  idem  T.  Sands  Navem.  ill!  adiuifi. 
6(  ibidem  prsparavit  Ar  aptavil  pro  quodam  Voiagio  merca* 
lurto  a  porm  de  London  ad  Infuiamde  Madera*  &:  fcparilia* 
alia  loco  in  parttbus  tranfmarin'  cum  eadem*  Nave  fiend,  aa. 
bdiunc  Si  ibidem  prseparavit  6i  apcavtt  pror  quodam  ^01*^^ 
«io  meroitoiio  a-  portude  London  ad  Infulam  de  Mtderai' 
^  frparalla  alia-  loco  in  pariibua  tranfmarin!  cum  adeflu 
Navti  ticnd.  ac  adtunc  5r  ibidem-  fciliceT  apud  Lowfam*' 
ptsd.  in  F«::och.  3t  Ward*  praed.  diverfa*  bona:  3t  caraJkr 
mercimon'  6e  merchandifas  advalenc'  lOOOOfL  A^ampltoi 
ubinde  in  panibus  tranTmarmis  nKrchandizandloaufKliaiK 
Iportand.  in  eadem  Nave  oner»vit  pro  falario  epmaxxio  dC 
proficuo  ipfiui^  T.  Sands  inde  fiend,  ac  cum-eadem  Nave/ 
pod  finem  voiagii  illiuu  in  AngJiaredeund'  G.ubernator  ramea 
^'Socictas  Mt:!cator'de  London'  ad-  lndo»  OrientaJea.nc^ 
gotian'  necnon  Thomas  Exton  Miles  Samuel'  Franlblin  Ar- 
inig'  Williclmus  Joyner  and  Johannes  t.£6ch  prflanifibram- 
non  ignari  fed  machinan'  ipfum  ThomaiYi  Sanda  contra. da-  * 
bitam  legis  terrse  hujus  RegniiAngHflt.formam  ftfefffdAiflii 
Siiiunorum  in  hujufmpdi  cafu  nuper  edit,  it-  pro!MA.ipd^ 
bile  pixgravaro  opprimere  &  fatigare  &.  prc^ibene  &•  retantt? 
Navem  prs£:di£k.  a*  Voiagip  fuo  prsdidv  profeqnend.:  Aff^ip^  * 
lam  TIiOAiao)  Sandsde prjofiouo  &  advantaiglo-  Voi^gii^iUiua" 

impediae 
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imptiiire  &  dc privai^'  aecik}n  didomr  Dotnimifni  Rcgcm  St' 
CortfnacB  fiMfn  RcgiMKi  exhapredittrie  oognitionemque  pl»- 
citi'*  prsdifti  (|u«B  ad  di34Jin  Deminum  Regmi  nunc  ^  *  P.  4^4, 
Coronaa  &><&  Rcgiam  fpecialk.  fpefiait  ^  pertinet  ad  aiiud: 
exftmen  ioi  Cun  AdmiraliiatL  irahere  ipii.  itdfimiGubcmMor 
U  Soctcstfla  pra|du8\  dp  Tho.  ExfOn  Sam'  Franklin  WilJiel-. 
mus  Joyner  ir  Leech  poftea  fdlicet  1^3.  Decennb. 

aQooRt^m  didliyjil  Regis  tncefifno' quarto  apud>  Parodu 
beatsarMariaa.  de  Arcub.  in  Ward  de*  Cheaip  London,  caufa^ 
iner,  Afspfocuraveivipnifn  pvrttd.  T. Sands  &:Naveni  praid.  fee-' 
taci  &  profequiin  aUaCur.  Admiratitas  Angliae  Jvdicis  tenr. 
deeo  qiiod  ipfe/idsm  Th.  Sanda  cunti  Nave  prsad.  futi  de- 
fignat;  iir  quodami  Voii^io  9t  mtvigartr  tntendebat  in  partes- 
traniinarifias.  viz.  ad  Iiid«h  Orientates  ibidem  mcnrhandi^are 
ic  mercaturam  exercend*  quibufdam  iocia  portubos.Regioni- 
bua  &  Dominiis  in^quibus  jbia  menchaiidizatio  Ar  negotiatio, 
Anglic  H^radingf  per  Litems  Patentw  Domini  Regis  nunc 
Cub-  aagpo  figM^  ^uq-  Aog^ite'  praad.  Gkibernator.  a&  Socictat. 
coiictIL  fait  prout  in  Cur;  Admiralitatia  praad.  allegnr;  A^prfia*. 
tenf.  fait  AcrfupMsdei  dt  fup'  allegaftion.  drf  prasrenfion.  ilK  in 
Cur.  ill.  UJBl  praatext.  cujufdam'  Warrant  ie  jnwL  fuprema 
Cur.  AdmiralitaasiAnglisr  emanan.ipfi  iidafm  Gtibernaior  dr 
Societaa-TiiOw.  Extbn  Samuel  Frankiinr  WiHielmur  Joynep  & 
LaoGh  die  &  annoiiill»  pm).  Navemprad:  oeper. 
&  arreihumv  df.  Qapi  df '-arreftari  caubver;  ^procuraver.  Ai- 
pec  urr;  Ar  infra»corpuaCom.  fcilicet  apudLondoir.  in  Pkro** 
chiar&.  Ward«  prced^  Aceandem  N«vem.-cum.oii4demboni» 
AtcataHisiin  cadem  adiunc  &;adhuc  ibidem  onerdt*  urprser- 
fertar  fbbfcafrrefto-praBd.ex  caufa^prsd.  continue  abinde  Huc- 
ufi|ue'd«Kincier.  dr  adhuc  detinent  ipfumque  Tbo.  Sands  ia 
prapd.r  Cur..  Admiralitatia  Angliaa  corsunr  praed;  Rkbardo 
LloyjdiMil.  Legum  Dodore  Surrogate  Leoiini  JenkinS'  Mill* 
ti>did»CoK  AdmiraiitatisAngliser  Jjudici^compareredrep 
fupcr  praamiffia-refpatMferet  minus  juflc  aflrmgere  Ubi  rovera 
et  dc  fa€U>iidam.Tb.  Sanda  tempore,  caption,  et?  anneftaiian* 
Navia  f  r^;  et  diu'.  antta  fuit  A^agiilef  ejufdem.Na9is:er ea- 
dam  Nave'praptfat^  ajptat-.  et  ooerat.  fuit  com  bonia  et  c.i« 
tallia;  praKl*.  pro  Voiagio  pra^d..  fuper  ternam'  infraiGbrf  ua^ 
Com*  fcilioet  apodi  London^  prasd.  i»  Parochj  er  Wsfrd. 
pfflKl.  et  non  i/ifrar  Jurifdi^on.  Cur;.  Adminditatiai  ^s8th- 
Ac  ubrTOvera .et  de  tado  praetenf.  oaufai  pro  caption^  et'  ar- 
reAatiiiiii  Navispraad. acordvit fiiperterram>et'.nonrftiperalta' 
maN  ntc.'infhi  -JurifiiAlun'-Cur*  Admiraditatb  fciiiqet  apud^ 
Londo»'-praad.' in*  Parochia  eti  Ward^  praod.  AKc  ubi  revere 
praadidv  Judc9D  Cun^  AdfuirsKtatur  nonqoami  habtiir  potvft* 
lalein  five  author itatcm  tenend.  placit.  prsd.  nee  audicnd. 
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*  P*  495'  ct  tcrminanci.  *  caufam   prxd.     Ac  ubt  revera  et  de  fifio 

prxd.  pretenf.  Literx  Pttentes  Domini  Regis  nunc  fad.et 

concef.  et  figiUai.  fuer'  fuper  terracn  fcilicet  apud  LoiidoB 

pised.  in  Paroch.  et  Ward,  piaed.  Ac  licet  idem  Th.  Sands 

lomnia  et  fingula  pixmifla  prscd.  per  ipfum  fuperius  in  bac 

parte  fuggeft.  ec  alicgat.  inprsedid.  Cur'  Adihiraliiatisccrara 

piaefat.   Judice   Cur'   illius  in  ipfius  Th.  Sands  ei  Nsvia 

pracd.  exoneration,  et  uirmiflion  in  prcmiffis  ineadem  Cur. 

Aiixtiiralitat.  ccriiin  nrsrfat.  Judice  i'cpius  placiiavitet  allep^ 

Mi  et  ill..'  tLdiinonio  ct  vcrir.ite  ir.evitabili  probare  obtiilit 

Idem  tanien  Jla'cx  Cur^  AdnniraUtatis  damans  et  prsetcn- 

dens  cognition,  caufa:  ct  rjateriac  praed.  libi  dejurefpefiaK 

et  peninere  pUcttum  alicgaiion.et  probabatton.  ill. admiitertsB 

feu  recipere  ac  Navem  praed.  amittere  et  exonerare  penitiy 

recufavit  ac  ad  inftaince.  et  promotion,  praed.  Gubernator'  el 

Societatis  Tho.  Exton  Sam.  Franklin  Wiilielmus  Jojner  Ct 

Leech  per  quasdam  fcntentiam  fuam  in  ca  parte 

habit,  et  fa3.  decrev'  et  ordinav*  quod  navis  prapd.  contimia- 

ret  fub  arrefto  prxd.  quoufqiie  cautio  al.  ball,  ad  valcoc 

40000 1,  imponeretur  pro  nave  prsed.  in  prsed.  Cur.  Adim- 

lalitat'is  quod  navis  prsed.  non  procederet  nee  noercatDf.  ez- 

erceret  ad  aliquem  locum  Regionem  feu  Ditionem  infta  ii- 

mites  per  prxdi3as  Litcras  Patentes  eirdein  Gubeniaior.  et 

Societat.  conced.  contra  formam  earundem  Literarum  Pjreo. 

in  difii  Domini  Regis  nunc  et  legumfuarum  cooteniptuni  et 

in  retardation.  Voiagii  prxd.  6i  ipfius  Th.  Sands  ad  grave 

prxjudiciu.  et  depauperation,  manifeft.  ac  contra  fbranmet 

efFedum  Statur.  in  hujufmodi  cafu  edit,  et  provif.  Et  hoe 

parat.  eft  verificare  unde  idem  Th.  Sandsauxilium  Cur.  die* 

ti  Domini  Regis  nunc  hie  humillime  implorando  petit  fibi 

remedium  fedinumec  breve  did.  Domini  Regis  nunc  hie  de 

prohibit ione  pracfat.  Judici  Cur.  Admiralitatis  ac  al.  Jtidici 

in  hac  parte  compet.  cuicunque  Ac  etiam  prxd.  Guberattcn'. 

et  Socieiati  Mercatorum  London,  ad  Indos  Orientates  ncgo- 

tian.  procuratoribus  faSoribus  et  agentibua  fut  quibafciuK|K 

Necnon  prxd.  Tho.  Exton   Sam.  Francklio  Will  Joyner 

Leech  et  omnibus  aliisOfliciariiset  Miniftrisejafiicm 

Cur.  Admiralitatis  in  hac  parte  dirigend  ad  perhifaeod  ipfo 

&  eorum  cuilibet  ne  ipfi  vel  eorum  quilibet  pladtum  picd. 

pr^mifla  prxd.  quovifmodo  tangeir.  coram  \pGs  vel  corpm 

aliqup  ulteriqs  teneant  nee  eorum  aliquis  teneat  Et  ne  pnaL 

Gubernator  et  Societas  Padores  Procuratores  et  Agentet^fin 

necnon  prxd.  Th.  Eiton  Sam  Francklin  Wiliielmus  Jojmt 

&  Leech  quovifmodo   in  placito  praed.  picmft 

prxd*  quQvJfmodo  conq^rnen.  .v^rfua  ipfvun  Tho.  Sapdi^' 

mfC0 
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ntvein  prcd.  in  pred.  Cur.  AdmiralitatU  uiterius  procedant 
necnon  eorum  aliquis  procedat  *  quod  in  ipfius  I'h.  Sands  «  p,  .  q^^ 
prflBJudicium  vel  navis  prcd.  in  Voiagio  prflcd.  retardation.  ' 
vel  Icfion.  Coron.  diSi  Domini  Regis  procedere  vakat  quo- 
vifmodo  Et  (i  quicquara  in  contrarium  prsemiflbr*  fad.  fit 
illi  eidem  Th.  Sands  emendari  facerent  nee  quicquam  in  ne- 
gotio  prcd.  verfus  ipfum  Th.  Sands  vel  navem  pre d.  ejufve 
apparat.  five  acceffion.  attemptet  feu  attemptcnt  fed  quod 
oninia  decrtta  feu  fcntentic  (i  quse  verfus  ipfum  Th.  Sands 
feu  navem  prsd.  feii  bona  in  eadem  exiften.  de  ec  fuper 
prflBmiflis  oocafione  prsemiflbrum  fulminaverir  feu  pronun-o 
ciaverit  fine  dilatione  relcvari  adnuUari  et  fruftrari  cnufaret 
(eu  caufarent  et  ipfum  Th.  Sands  et  navem  prsed.  cum 
cifdem  bonis  et  cataliis  ab  arrefto  et  reftrtdion.  prsed. 
fdaxaret  et  penilos  ablblveret  Ita  quod  idem  Th.  Sands  in 
;io  iUo  procedere  valeat  (i  voluerit  £t  ei  coocedit.  &c. 


M^nmrmdum^  on  TChurfdaj  April  20,  1683.  3$  Car.  2. 
Sir  fFilBMm  Dolben  one  of  the  iuftices  of  B,  R.  received  a 
Juperfedfos  to  hiscommiffion  of  being  judge  of  this  court. 
*  And  Jprll 2$.  168^  being  the  firft  day  of  Eaflerittta  Sir 
Frmns  Withens  knight,  council  extraordinary  to  the  king, 
and  of  the  Middle  Temple  was  fwpm  ferjeant  at  law,  and  in 
the  afternoon  at  the  lord  keeper's  houfe  fworn  one  of  the 
juftices  otB.  R.  He  gave  rings,  Cujmm  tnfcripthf  Lexplaeuit 
JUgi. 

The  enfuing  cafe  and  Argument  I  had  from  the  lord  chief 
jpftice  Norii^  Miff  25.  168 x. 

Carter  verfui  Crawley.    In  Prohibition. 

ROBERT  HAMOND  died  inteftate  leaving  neither  DiftribfttioB. 
vrife  nor  child,  father  nor  mother,  brother  nor  fifter,_ 
nor  uncle.  The  adminiftration  was  granted  to  Agneft  the 
phinttff's  wife,  the  furviving  fifter  of  the  inteftate's  father. 
The  defendants  are  the  children  of  Margaret  the  other  fif- 
ter  of  the  inteftate^s  father,  who  fue  in  the  Spiritual  Court 
to  have  a  proportion  upon  diftribution  according  to  the  late 
aft  of  22  6f  23  Car.  2  cap.  20.  for  fettling  of  inteftates  ef- 
tatef,  and  the  judge  did  award  diftribution;  whereupon  they 
prayed  a  prohibition.  And  the  defendants  appearing  to  an 
attacboMnt  upon  the  prohibition^  and  denying  the  contempt, , 
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fet  fonh  ihis  matter  in  a  plea  tb  have  a  confuftJicioii  ^  where** 
upon  the  plaintiff  demurs; 
P.  497,  *  The  qutftion  is  fingley  the  inteftate  having  neither  wife 
nor  child,  nor  father  nor  niothery  but  hia  nexv  oPkin  bein^ 
two  aunts^  one  whereof  was  deadi  in  hi?  life^time,-  and- the 
other  having  adminiftration,  whether  thtrcbildr^n-  of  the' 
deceafed  aunt  Qiali  be  admitted  f'Uri  rtprafentati^rttr  in  ba 
paretUis  to  demands  (bare. upon  diftiibutton^  aa  their  mother 
ibould  have  had  if  living. 

It  depends  upon  the  eTcpofition  of  the  a  A  for  fettling  in^- 
teftates  efiaies,  and'  is  of-  great  confequeiKlev;-  for  what- 
ever is  determined  by  the  aunmon'taw  to  bd^tbe  true  moan- 
iog  of  this  ad  muft  be  a  nkle  tt>  the  ecctefiaftical>  courts;-  for 
the  courts  of  common  la^k^  are  entrufted  witb  the  expofition 
of  ads  of  parliament)  and  wH;  ougftt  not  10  fuffdp  ttwm  to 
proceed  in  any  other  manner  thanlhall  be  adjudi^  by  the^ 
King's  courts  to  be  the  true  meaning  of  this  ad ;  therefore  if 
this  court  (ball  award  a  confultafion^  upon  this  point,,  it  is 
final,  and  this  fencence  cannot  becorreded  by  any  appeirii 

Becaufethe  ecciefiaftical-cburtsdid  before  this  ft^tuteez- 
ercife  a  kind  of  jurifdtdion  of  dil^ributiony/of  which  nottct  t^ 
taken  by  the  ad,  as  if  it  were  legal;  whereas  by^onrlaw  no* 
fuch  jurifdidion  was  allowed,  but  prohibitions  were  feot  to 
reftrain  them  therein,  and  t^is  ad  iiitenidcd  to  reftorc  this 
jurifdidion. 

•It  will  not  be  amifs  to  take  a'fliort  view  of  the  hiftorj.of ' 
their  pradice. 

licclefiaftical  courts  anciently  grafped  at  a  large  jurifdic- 
tion  I»  DehitisiiCataUit  upotlpreteftdft  of  taltiirg  cantion- 
ary  oaths  to  perform  contrads  anidTQcti  X\^i  and  then  updiif 
breach  thereof  did  proceed  Pro  Ujioni  Fidei-j  but  by  ftatutes 
and  mandatory  wnt5  they^were  contained  within  their  due 
bounds  not  to  rr.eddle  De'Debhts  H'cataKs  (whtcfi  were 
temporal  things)  nifi  de  Teflamftiiis  Eff  Matrimonio. 
In  the  jurifdidion  drpftttmemls  tif  di  DMihi 
relating  to^them,  their  power  wasrvery.  lar^  by'ChercommM; 
Uw ;  for  if  there  were  no  wiU  appiearing^;  ther'ofdioafy  had* 
the  abfolute'dirpofal  of  theeftate. 

If  tbey  would  not  pay  debts  with  the  edate^  yet  thej(' 
were  fo  farintrul>ed  that  they  were  not  fubjed to  fuit batti' 
13  £.  r.  IVefim,  2.  c\  19.  whidi  fubjeded  them  toctbe  liTii 
of  the  creditors  in  the  fame  manner  as  exiocutora  werec  . 

Upon  this  their  noeddiing  with  det:ea(ed»  eftfliea«.  whid* 
was  very  beneficial  before, .  became,  very:  trbo^lelbai^  a^^ 

to  free  themMves  from  h  they  were  faip  io  put  the  mUisS^ 

cratioa 
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.trariQn  •  thereof ^'ntothirrf  {>erfQn9  Jifunls,  who  loigfaft  give*  p^  ^49S« 
them  fccurity  to  favc  ihcm  harxnlcfs  from  fuitt. 

1 J  £.  3.  When  it  wa$  .diefired  ^n  p^rlUfneiit,  that  lydmi- 
nidriitors  might  .have  the  pow«r  to  fu^  jt  vfM»  /asfwcr«d» 
that  'the  ordinarif^s  might  fue  iiih  xhej  wer«  to  mifwier; 
vhcreby  it  appears  that  parliament  would  jiot  di(charge  them 
of  the  burthenj  or  take  notice  of  .admin tfiratort  otbcrwUc 
thai?  as  their  fervants  or  ^ttorxiies: 

But  1 3  E.  3*  eafed  them  in  tbi^  particular,  fof  tbev  beiiig 
thereby  bound  to  ^rant  gdminiftraiton  to  ibe  bsft  friend  of 
thie  inteftate,  and  the  adminiilrators  being  made  at  ejecu- 
tors,  they  retained  only  the  fafe  jurifdidion  of  granting  ad- 
jDii/iiflrat.ion  and  calling  the  adminijilrators  to  account* 

1  he  common  lav/  was  hereupon  to  judge  who  were  the 
be(l  friends>  and  therefore  if  th€;rc  were  hufband  or  wife,  in 
default  of  them^  Ton  or  daughter^  in  default  of  them  or 
their  children,  father  or  mother,  in  default  of  them,  bro- 
ther§  or  fillers.  In  default  of  them  qt  ttielr  children,  uncles 
or  9unts^  the  ordinary  was  compellable  to  grant  adminiftra- 
tion  to  them  in  their  feveral  orders. 

They  were  bound  to  grant  to  the  next  friends,  if  they 
were  loyal,  but  if  they  were  many  in  equal  degree,  perhnps 
they  were  not  bound  to  grant  adminiftration  to  all,  but 
might  choofe  th?  mod  fit  perfon  for  avoiding  coofufion. 

22  H.  8.  This  was  made  plain,  for  thereby  they  h^d  a  lt« 
berty  exprefsly  provided  to  refufe  the  wife,  if  they  pleafcd ; 
and  if  they  w^re  many  in  equal  degree  of  the  next  of  kindredf 
to  grgnt  adminiilr^tion  to  whigh  they  pleafe,  and  refufe  the 
reft,  which  Ub^ty  was  a  great  advantage  to  their  jurifidic- 
tiofjf. 

For  they  would  chopfe  him  that  was  mod  obf(^quioiia  io 
ihem,  and  when  they  called  to  account  upon  pretence  of  be- 
llowing the  overplus  for  the  good  of  the  deceafed's  foul  (a 
device  in  thofe  popifti  times  to  make  profit  to  the  clergy) 
th^  difpofed  the  overplus  as  their  own. 

upon  the  reformation  that  pretence  vanifhed,  bat  they 
thought  it  allowable  to  diftributc  the  overplus  amongft  the 
kindred,  according  to  the  rules  of  the  civil  iaw^  de  Succeffirir 
^iob  lnUjkt9*  And  (his  was  fo  rcafonable,  that  they  ufed 
that  courfe  without  blame  a  great  while,  and,  ioferted  a 
claufe  into  all  their  bonds  for  fecurity  to  account  to  the  or- 
dio^ryf  that,  the  overpliis  upon  fuch  account  (hould  be  diftri- 
bttt«d  ^s  ti)^  Qrdinary  (hould  appoint. 

Which  waa  more  than  they  could  juftify,  and  .it  came  to 
be  qaeftioned  in  Sknfi  cafe,  £&&.  83.  and  A&or  864.  bat 

ended 


Term.  HilL  34  &  35  Cir.  '2.  B.  IL 

*  P*  499*  ended  *  bj  reference,  and  afterwards  in  TWi  end  £amA 
.  cafe,  j%i.  191.  The  adminiftrators  were  willing  to  make  a 
rvafonable  diftribution  ;  bot  their  adverfariet  not  being  fatif 
fied,  appealed  to  the  delegates,  which  unrea(bnable  oppo- 
iitioB  drove  the  adminiftraton  to  the  king's  courts,  whiert 
it  was  refolved  that  he  was  not  compellable  to  make  anj  dtt 
cribution  at  all;  and  accordingly  it  was'reMvcd  in Ptikff if  i 
care,  a  Car.  i.  i  Cr.  62.  and  Levmmu*%  cafe,  6  Cat.  1 . 
1  Crs.  201.  whereby  the  law  came  to  be  (etiled  and  known, 
that  they  could  neither  compel  adminiftrators  to  awke  ^liflri* 
bation  by  fuit  in  the  fpiritual  coort,  nor  fne  any  bonds  taken 
tor  that  purpofe. 

The  only  way  then  lefr  for  them  was  this,  whiHl  they 
were  under  deliberation  whether  they  would  grant  adminif- 
tration  to  the  wife  or  next  of  kin,  and  to  which  of  the  next 
of  kin,  they  did  treat  with  the  parties,  and  confider  what 
fum  the  overplus  was  like  to  amount  unto,  how  that  oiNtht 
by  ^heir  rules  to  be  diftributed>  and  they  would  prefer  him 
to  the  adminiftration  that  would  beforehand  perform  fuch 
diftribution  by  payment  of  monies,  and  giving  fiecurity  to 
pcrlbns  unto  whom  it  was  appointed ;  and  this  pra8icebeM 
till  the  making  of  this  a&  whereon  the  queftion  arifes. 

The  occafion  of  making  this  ad  was,  becaufe  it  was 
found  very  inconvenient  for  any  adminillrator  to  pay  befiire 
he  received ;  it  was  hard  for  him  to  know  what  he  might 
undertake  before  he  had  pofleflion,  and  the  judge  could  not 
have  a  perfe3  knowledge  of  the  true  value  of  the  overplus  to 
give  him  in  the  meafure  of  his  diftribution  till  after  the  ad- 
miniftration ended,  and  the  account  of^the  eftate  taken. 

There  were  public  inconveniencies,  which  were  urged  to 
the  parliament  by  the  civilians,  who  yet  had  another  rafon 
to  defire  the  former  methods  might  be  changed ;  (or  the  al* 
lotting  diftributions  in  this  manner  was  but  a  barren  \mS* 
didion  that  could  not  be  drawn  out  in  length  ;  all  difpntes 
were  ended  uno  fiatu  without  appeal,  and  the  account!  df 
adniiniftrators  were  never  contefted  when  there  was  no  ad- 
verfary  concerned  to  demand  a  (hare  in  the  overplus  upoa 
taking  them. 

Having  faid  thus  much  concerning  their  prafitice  befait 
the  a£t  of  parliament,  and  the  caufes  of  making  this  law,  1 
will  now  proceed  to  the  expofttion  of  it. 

The  ftatute  is  Intndu&iwm  nmn  jurit,  and  therefeit 
ought  to  receive  a  ftrift  interpretation  in  reftrdnt  of  diSli- 
butions,  which  are  hereby  introduced  againft  the  poUCftf 

former  laws. 

Bdbre 


«  Befdre  the  ihil^te  the  Mkniniftrator  that  bid  ail  the  bar-  ^  p.  ^cfO. 
•thea  of  the  adminiftratiofi  had  likewife  the  beioefity  and 
•^vfhen  he  had  paid  all  the  debts  apd  legacies,  was  never 
more  qoeftioned  upon  his  account,  becaufe  no  man  could 
^roand-the  overplus  from  him  ;  hot  now  bj  this  law  the 
overplus  is.given  away,  and  he  is  to  have  no  part  of  it,  but 
^'he  ftaods  rehted  to  the  inteftate,  no  recompence  for  hia 
pains,">no  more  than  he  (hould  have  had  if  another  had  been 
jidmioiftrator.-  And  here  is  not  only  Lucrum  ceffatu,  but 
JD^mmspi  tmergmt^  for  at  the  end  of  hia  adminiftration  he 
imuil  give  an  a^coUm,  which  will  be  difputed  by  the  parties 
concerned,  and  if  he  hath  not  afied  very  cautioufly  may 
Jiring  a  oonfiderable  lofs  upon  him.  "^ 

Methi^ks  we  fliould  expound  this  a&  as  much  in  favour 
49f  adminiftrstors  as  we  can  in  reftraint  of  diftribiftions  and 
iremote  reprefentatives,  that  are  brought  to  participate  of 
the' benefit,  of  the  adminiflrators  thrift  and  |;ood  manage-    - 
ment.  - 

Bm  I  admit  that  all  ads  of  parliament  are  to  be  expound- 
td  according  to  the  true  meaning  to  be  colleded  from  the 
wojrds  of  them»  and  that  muft  be  a  rule  in  this  cafe ;  there- 
.fore  I  W(ll  endeavour  to  fiod  out  that  meaning,  i.  By  confi- 
dering  the  re afon  of  diftribution,  and  the  pradice  in  the  ec- 
tiefiaftical  court  grounded  uponjhat  reafon,  as  it  was  before 
.this  ftatute.  2.  By  coniidering  the  words  of  the  ad  relating 
4o  this  claufe. 

As  to  the  rules.of  fpiritual  courts  in  ordering  diftribotion, 
I  Ihquld  have  been  glad  the  parties  would  have  brought  civi- 
lians to  have  informed  us  concerning  the  grounds  of  their 
, Jaw, and  praSice.in  this  particular. 
^  Not  having  had  that  aiTiftance,  I  have  confidered  in  the 
beft  manner  I  can  upon  the  nature  of  the  thing,  whereupon 
I  apprehend  there  are  two  motives  of  diftribution,  one  in 
•refpeA  of  the  inteftate,  another  in  refped  of  the  ordinary 
that  grants  adminiftration. 

,In  refpeft  of  the  inteftate  it  may  be  thought  an  obligation 
«pon  every  oum  to  provide  for  thcie  which  defcend  from  hia 
loins;  and  as  the  adminiftrator  is  to  difcharge  all  other 
4kbcs  ;  fo  this  debt  to  nature  ftiould  likewife  exa£k  a  diftri- 
'botion,  to  all  that  defcend  from  him  in  the  lineal  degrees, 
be  they  never  fo  temote. 

^-  -  And  becaufe  thofe  which  are  remote  have  not  fo  much  of 
hk  Uoodf  therefore  the  meafure  ftiould  be  according  to  the 
.  fiodtSp  ^more  or  lefs  as  they  ftand  in  relation  to  him. 

Upon  this  reafon  rcprefentations  are  admitteid  to  all  de- 
{(tea  in  the  lineal  defcent. 

There 
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^*  50 1  •  **  Tbaiae  it  ho  fuch  MigMU€m  to  ibe  *r«fMte  ddiiideiel  10  s 
•oollatend-UnCy  rherofore  tbey  ne  not  Togai^ied  but  m  «• 
fpe&of 'prosimity  ts  4hey  are  'SeRt  of  4cin,  it  being  icbe 
fuppofed,  every  «naii  would  leave  bis  «ftate«>'his'nrxt  kith 
dered :  but  the  children  of  fhdfeihat  are  deeeafed  comt  not 
wiihin . diis  reafon,  for  they  4ire  a-dngrec'inore  reitKiie. 

In  taefped  of  the  ordinary  rt  may  be  coafiderod-ihat  fbofe 
that  aie  of  «c|iial  degree  and  fMEt  of  kin,  be  they  never  fo 
maoy^  ought  to:be  looked  upon  by  lihe  ordiiMry  with  la 
'equal  eye^  tfaevefove  whan  be  haf<pnefeii«d  one  loihe.ad- 
miniftration,  ^he  ought  to  'giwe  (eive  recoampence  to  eke 
t>therf ,  ihat  be  Tnay  not  appear  partial,  they  being  as  capa- 
ble to  demand  and  have  adminiAration4M:1te  4Mher.  JBot 
tbe  diildiaen  of  tbofe  which  -are  deccaied  have  ^oot  ihe  Came 
pictenc^;  for  they  "were  not  ciipabk  tocooieft  tbeadminif- 
tration. 

Another  TeaSbn  tbeie  is  to*-«xclude  reprtfTentaiions  in  fc« 
moteuriegreeSy  that  thereby  the  cdate  might  come  10  bedl- 
vided  into  To  numytandib  fmM  parts  that  che (benefit >would 
iK>t  be  valuable. 

I  have  heard  ioiviliani:ffl^,  rthat  reprefentaiiona  afe«jeAo 
«ed  in  Temoie-degroes  xif  coUaterab  by  their  Jaw.«poo  ibis 
•ground. 

Now  thefcafecf  ^farothers'childfen  ia  of  a  mbedoonfidcf- 
iiticm,  i.Jn  refped  of /tbe'obligatiofi,  >ri>r  the  loteAaie  wm 
a  kind  of  parent  to  his  brothers  children,  and  inthat  refpeA 
marriages  between  them  -aae  ^prohibited,  a.  There  it  no  dan- 
ger that  I  he  fiibdivifions  flioiild  be  very  many  and  tbe«ftate 
f educed  into  tiery  fmall  parts;  for  brothers  and  fiOers can- 
not be  many,  as  coufin  germans  land  other  vemote  d^nai 
may,^.irhercffore  there  may.be  realbn  to  admit  brothers  <h\W 
dnen^o  dvAributionby  reprefontation,  and  reje&  alt  farther 
(degrees. 

Having  :touc^»ed  the  veafoas -ipheraeapon  I  fuppofeHiifirs* 
bution  grounded,  concerning  the  pra^oe,  I  can  oaLy  Af 
what  I  huve  leanit  by^enquiry-from  civilians  of  myiaequain- 
tance,  havir.g  had  no 'other  means  to  be 'informed^  it,  ibe 
bar  not  having  produced  :any  peosdenta  of  the  ifpintoil' 
courts  on  either  fide. 

In  fhe:cafe  at  bar  the^order  of  tbefpiritiNiliootfrt  Ufcr  A 
diftribution  to  the  brothers  children  of  the  «oibitcrak,  wh» 
•are  not  the  niteftates  bnothera  xhildran;  «iid  by  abit  if 
:ihoukl  feem  as  if  their  law  (if  ^we  (bouW  kt  ih^  «kB4 
would  carry  on  the^diftribution  byireprafaoTatioostoaMMr 
remote  degree. 
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•  Bui  I  have  been  informed  by  eminent  civilians  of  my  <•  p^  cqz^ 
acquaintance,  I  fuppofe  I  may  name  them  without  their  dif- 
pleafure,  fir  LeoUne  Jenkins^  judge  of  the  prerogative  courts 
and  fir  Robert  Wifeman  dean  of  the  arches^  that .  it  is  the 
conftant  and  clear  pradice  of  their  court  to  rejed  all  repre- 
fentations  of  collaterals,  except  children  of  the  inteftate's 
brothers  and  (ifters. 

I  am  hvtgf  the  plaintiflF  in  this  prohibition  did  not  fcek 
redrefs  by  way  of  appeal,  that  we  might  have  feen  whac 
•would  have  been  finally  ordered  in  their  law,  .by  which  we 
might  have  known  how  their  law  Aood,  as  to  this  point, 
which  might  have  given  us  fome  light  towards  the  under- 
ftanding  this  ad. 

I  muft  confefs  that  I  doacquiefce  in  the  opinion  of  tbofe 

learned  men^  and  take  their  law  to  (land  in  this  point  for 

the  ezclufion  of  all  rtprefentations  to  remote   collaterals. 

I  give  little  credit  to  the  fentence  in  thiscaufe:  I  remember 

'  the   fame  judge,  the  archdeacon  of  Huntington,  the  other 

'  day  ordered  diftribution   amongft  the  kindred  of  the  (ird 

inteilate    upon  an    adminiftration    cum  Tejtamento    armexo^ 

where  tli'c  reftduum  honorum  was  devifed  to  the  executor,  who 

died  inteilate,  whofe  next  of  kin  ought  clearly  to  have  had 

it,  which  occafioned  our  granting  a  prohibition  upon  fight 

'of  the  fentence.     This  being  the  fame  judge,  I  have  the 

-  lefs  reverence  for  his  opinion  in  the  other  matter. 

I  will  now  confider  the  words  of  the  zQl  of  parliament, 
whereupon  this  queftion  'arifeth,  they  are  thefe, 

\^he  rejidue  of  the  /aid  ejiate  to  be  dijiributed  equally  to 
every  of  the  next  of  kindred  of  the  intejlate^  who  are  in  equal 
•degree^  and  thofe  who  legally  reprefent  theni. 

Provided  that  there  be  no  reprefentations  admitted  amongjl 
•  colBterals  after  brothers  and  Jijlers  children'] 

Upon  thefe  words,  the  queftion  is  thus.  Whether  in  the 

: collateral  line^only  the  intedate's  brothers  and  fiflers  children 

can  be  adm'ated  to  have  diltribution  Jure  reprafentationis  in 

heo  parentis^  or  whether  reprefentations  are  admitted  in  re- 

'  moter  degrees  of  collaterals^to  the  children/  of  fuch  as  were    ^ 

brothers  and  fibers  to  the  collaterals. 

In  (hort,  whether  the  words  brother  and  Jifler  fhall  relate 
to  the  inleftate,  or  to  the  collaterals. 

I  hold,  that  ijie  words  of  the  a&  mud  be  under  flood  of 
brothers  and  fifters  to  the  inteftate,  and  not  of  brothers  and 
fiAers  of  remoter  collaterals ;  for  thefe  reafons : 

•  I.  All  other  relative  terms  generally  cxprefTed  through  «  p  «^ 

the  whole  aS  have  the  inteftate  for  their  correlative,  fo        '   ^   ^ 
(wife)  is  meant  wife  of  the  inteftate,  (children)  are  chil- 
li h  dren 
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dren  oF  the  inteftate,  (heir  at  law)  i$  of  ih^  inteffite,  fo 
that  in  the  moft  plain  and  obvious  rcnfe,  the  inteftate  ought 
here  to  be  laken  for  the  corretattve  to  the  words  brothers 
and  fifters. 

2.  My  fecond  reafon  t?^  Becaufe  the  diftribution  is  given 
by  the  a6t  for  their  relation  to  the  inteftate»  and  not  for 
their  relation  to  the  collaterals,  therefore  the  relation  men- 
tioned ought  naturally  to  refer  to  the  inteftate,  and  not  to 
the  collaterals.  There  may  be  cafes  put  wherein  brothers 
and  fifters  children  of  collaterals  may  be  no  kin  to  the  tn- 
teftate,  if  they  were  by  the  half  blood,  and  it  cannot  be 
pretended  that  fuch  ftiall  have  a  (hare  io  the  diftribution. 
Now  why  (hoiild  the  words  be  taken  in  the  fenfe  that  com- 
prehends thofe  that  have  no  title  to  diftribution  ? 

3.  My  third  reafon  is,  Becaufe  <as  thefe  words  compre- 
hend more  than  ought  to  have  diftribution  in  fome  inftances, 
fo  they  fall  (hort  and  leave  out  many  that  by  parity  of  rea- 
fon ought  to  have  diftribution,  and  therefore  this  feofe  they 
would  put  upon  the  words  is  very  improper. 

As  for  inftance. 

Suppofe  the  next  of  kin  are  nephews  by  feveral  brothers, 
and  fomc  of  them  are  dead,  leaving  children,  thefe  chiUrea 
nre  not  brothers  children  to  the  collaterals,  and  cannot  with- 
in the  words  claim  any  ftiare ;  but  if  by  chance  any  of  them 
had  had  uncles  furviving,  then  they  had  been  brothers  chil- 
dren to  the  collaterals. 

So  if  the  next  of  kin  are  coufm-germans,  and  fome  of 
them  are  brothers  to  one  another,  others  are  not ;  the  chil- 
dren of  fuch  of  them  as  htid  brothers  that  furviv^  the  tef- 
lator  ftiall  have  a  ftiare,  but  the  children  of  fuch  who  had 
no  furviving  brothers  ftiall  have  no  ftiare,  which  is  moft  ab* 
furd,  for  they  ought  to  have  a  ftiare  as  they  relate  to  the  in- 
teftate, and  not  as  they  relate  to  the  collaterals. 

I  muft  needs  fay  it  is  hard  to  imagine  the  parliameot 

could  overfee  thefe  abfurdities  which  are  fo  plain  in  coofe- 

'     quence,  and  they  had  been  fo  eafily  avoided,  that  we  ought 

for  that  reafon  to  believe,  that  they  meant  the  rclatioo  10 

the  inteftates  in  this  as  well  as  other  places. 

If  they  h.id  meant  the  relation  ftiould  have  been  to  the 
collaterals,  how  eafily  might  it  have  been  exprefted  fo,  and 
by  words  thut  would  have  brought  in  all  cafes  in  parity  of 
P.  504.  •  degree^  as  if  it  had  been  thus  expreflcd  (Prmded  thd 
there  he  no  reprefentaiions  admitted  among fl  collaterals  after 
their  children  ) 

This  had  been  without  ambiguity  or  queflion,  and  it  bd 

eztoiricd 
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extended  to  all  cafes  in  pari  gradu,  and  to  no  oafe  but  wberi 
there  was  kindered  to  the  inreftate. 

I  cannot  imagine  the  parliament  meant  to  let  in  repr&- 
fentations  in  remote  degrees,  .becaufe  they  might  fo  eafily 
have  exprefled  it  in  plain  terms^  and  they  would  certainly 
have  done  it  in  this  adj  which  is  carefully  penned  in  other 
parts  of  it. 

4*  A  fotKth  reafon  is,  Becaufe  the  excluding  reprefen- 
tations  in  a  remote  degree  agrees  with  the  reafons  upon 
which  diftribution  is  grounded.  For,  i.  Nephews  and 
nieces  to  the  inteflate  are  of  fo  near  relation,  the  inteftate 
having  been  as  a  parent  to  them,  that  they  are  of  great  re* 
gard,  whereas  remoter  degrees  have  no  regard  but  for  their 
proximity  (becaufe  there  are  none  nearer)  and  therefore  no 
reafon  to  admit  reprcfentations  amongft  them,  to  bring  in  a 
remote  degree  to  (hare  with  thofe  that  are  nearer  of  kin. 
2.  Again,  Nephews  and  nieces  cannot  be  many,  fo  that  tho 
divifion  cannot  come  into  very  many  parcels  ;  but  in  a  re- 
mote degree  there  may  be  very  many  of  the  fame  degree^ 
and  to  admit  a  fubdivifion  to  the  children  of  any  deceafed 
would  make  the  ibares  of  fuch  children  very  inconfiderable, 
not  worth  demanding. 

5.  My  filth  reafon  is,  Becaufe  by  the  opinion  of  the 
learned,  the  law  and  pradice  of  the  fpiritual  courts  befort 
this  ad  did  exclude  all  reprefentations  of  collaterals,  afiet 
(he  inteftates  nephews  and  nieces. 

The  whole  fcope  of  the  zQi  was  to  make  their  jurifdic- 
tion  as  to  didribution  legal,  which  before  was  condeomed 
by  the  king's  courts,  and  the  words  of  the  a£t  (legally  nprt* 
fenting)  (pro  fuo  cuiq;  jure)  and  (according  to  the  laws  ia 
fuch  cifesj  and  (the  rules  and  limitations  fet  down)  (hew 
that  there  is  a  reference  to  their  laws*  Now  if  there  were 
an  opinion  this  way  before  the  a6L  ;  there  is  great  reafon  to 
believe  this  claufe  was  founded  upon  that  opinion,  and  to 
expound  it  that  way.  I  never  heard  of  any  opmion  that 
before  the  aft  the  reprefcniAtions  were  bounded  to  l>rotbers 
children  of  collaterals.  It  may  be  the  learned  Doftor  who 
hath  ordered  diftribution  in  this  cafe,  has  done  it  upon  an 
imagination,  that  this  claufe  has  changed  their  law  ia  this 
particular,  taking  it  in  that  fenfe  that  my  brothers  do  thai 
have  argued  againft  me. 

*  I  &all  now  obferve  the  objeftiooa  that  are  made  a*  •  p^  g^m^ 
gainllme. 

I.  Objeff.   They  fay,  Jd  proximum  anteaiens  fiti  rfk» 
iio,  and  the  next  precedent  relative  is  the  word  Collaterah. 
Sol  This  maxim  hath  always  this  reftraint,  that  it  rouft 

Hh  2  agree 
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f'flgrce  with  the  fenfc,  fo  that  it  admits  an  enquiry  which  fe- 
lalive  bed  agrees  with  the  fenfcyand  we  muft  judge  accord*, 
ing  io  the  fenfe,  afid  not  by  the  order  of  words. 

2.  Ohjeff,  They  fay  it  is  (Irange  this  ProviJi>  (hould  re- 
Ilrain  reprefenCations  of  collaterals  to  one  particalar  cafe, 
which  were  left  under  a  generality  before. 

^0/.  I  fee  no  caufe  of  wonder,  if  it  werefo;  but  that 
which  is  called  a  generality,  is  by  the  words  (legaJ  reprc" 
fcvtathes)  and  if  by  the  courfe  of  their  law  reprefentations 
^^eie  not  admitted  to  other  collaterals  than  brothers  and 
lifters  children,  then  thofc  remoter  degrees  had  no  legal  re- 
prefentations;  fo  that  this  claufe  is  but  explanatory  of  the 
word  (legal)  in  the  fenfe  of  their  law,  our  law  having  no 
notice  of  it  at  all. 

3.  Ohjefl.  They  fay  there  is  no  inconvenience  tn  the 
other  expofition,  but  it  feems  reafoniible  that  the  nephews 
in  all  cafes  Ihould  have  a  (hare  with  the  uncles. 

Sol,  I  have  already  fhewn  by  my  reafons,  that  by  the 
other  expofition  the  fymmetry  and  reafon  upon  which  dif- 
tribution  is  grounded  fails,  and  many  abfurd  cafes  will  follow 
upon  it. 

4.  Obje^.  Then  they  objeft  that  there  are  few  aSs  of 
parliament  that  provide  for  all  cafes;  there  are  Cafus omlffi 
upon  the  mod  dear  laws,  and  the  fenfe  of  an  a&  muft  not 
for  that  be  loft. 

SoL  I  confefs  a  law  clearly  penned  ftiall  have  its  force  tn 
cafes  it  does  reach,  though  it  does  not  reach  all  cafes ;  but 
where  a  law  is  penned,  that  it  may  be  expounded  one  way 
or  other,  and  there  is  a  queftion  of  the  meaning  of  it,  it  is 
more  natural  to  believe  it  was  meant  in  that  way  chat  is  clear, 
and  that  reaches  all  cafes  that  are  in  parity  of  reafon,  than 
'fn  that  way  that  has  abfurd  confequences,  as  this  hath,  both 
by  including  thofe  which  were  not  intended,  and  leaving  out 
tbofe  which  ftand  in  the  fame  degree,  as  I  ftiewed  before. 

'  Tocoficlude,  I  conceive  this  aft  was  intended  for  a  plain 
rule,  and  I  think  it  much  better  to  interpret  it  in  the  moft 
plain  and  obvious  fenfe  which  will  eftablifti  the  fuccefiion  of 
perfonal  eftates,  according  to  reafon  and  fymmetry,  than  to 
ftrain  to  find  out  another  fenfe  for  the  fake  of  remote  kin- 
dred, that  are  of  no  regard,  which  will  produce  apparent 
P.  ro5.  •^^"'^'^*^^>  *  *"^  fubjed  perfonal  eftates  to  fanciful  and 
'  intricate  difputes,  that  will  need  another  a&  to  compofc 
and  fettle. 

Having 
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Having  dciired  the  opinion  of  the  learned  Dofiors  of 
Do^orf-Omanons  upon  the  queftion  following, 

'  Whether  before  the  late  (latute  of  22  Car.  2.  for  fettling 
inteftates  eftates  upon  ordering  diftributions,  reprefentations 
were  adn&itted*  amongil  collaterals  in  rennote  degrees  ?  or. 
Whether  there  were  any  bounds  fet  by  their  law  or  prac- 
tice beyond  which  reprefentations  were  rejededi  and  what 
thofe  bounds  were  ?  or.  Whether  it  was  not  merely  difcre- 
tionary  as  the  ordinary  thought  fit  ?  I  received  this  anfwer 
from  them  : 

In  making  diftributions  of  inteftates  eftates  amongd  col- 
laterals, our  civit  law»  and  the  prafiice  of  the  ecdefiafticai 
courts  have  conftantly  obferved  thefe  two  rules. 

The  firft  is,  ReprafenSatio  in  filius  fratrum  ii  fororum 
tantum  hcum  iabet,  ad  ulteriores  vero  Collaterales  run  exten-- 
ditur. 

The  fecond  is.  That  in  cafe  there  be  no  brothers  nor 
brothers  children,  vocantur  ad  fucceffionem  reliqtd  Collaterales 
fwcunq\  in  gradu  funt  proximiores,  remotioribus  exclujis.  Ita 
fuod  infalliU liter  femper  prior  in  gradu  Jtt  potior  in  fuccef' 
Jionef  whereby  reprefentation  mud  needs  be  out  of  doors, 
the  next  of  kin,  whether  one  or  more  being  only  to  be  ad- 
nuitted  to  the  diftribution. 

10  May  1681.  Robert  Wifem^in, 

Thomas  Exton, 
Richard  Lloyd, 
Edward  Mafter, 
William  TrumbiL 
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ABATEMENT,  fee  PLEADING. 

MANY  things  may  be  pleads 
ed  in  bar  and  in  abatement 
too.  Pages  57,  395^ 

Payment  to  the  plaintiff,  or  a  ftran- 
ger,  is  a  plea  in  difcharge,  and 
yet  it  may  be  pleaded  in  bar,  ibid, 

A  plea  in  abatement  Puis  darrein 
contimumce  in  a  real  a&ion  is  pe- 
remptory, 118,  119 

.SVbcre  an  adion  founded  on  eon- 
traS  is  brought  againft  two,  and 
the  one  dies,  the  writ  fiiall 
abate,  although  they  are  execu- 
tors ;  but  in  adions  of  trefpafs 
vrhich  are  grounded  upon  a  tort, 
the  death  oif  one  (hall  not  abate 
the  writ,  ^    13«>  4^3 

In  an  Indebitatus  AJfumpfit  by  five 
executors  for  monies  received  to 
the  teftator's  ufe  :  the  defendant 
pleads  in  abatement  that  two  of 
the  plaintiffs  are  under  the  age  of 
(eventeea    years;    the    plaintiff 


demurs;  and  if  the  third  that 
was  full  of  age,  and  the  infants, 
ought  to  join,  was  the  queflion ; 
but  not  reiolved.  Page  198 

ACCORD. 

Accord  IS  no  good  plea  to  an  ac« 
tion  of  trefpafs  and  affault,  ex- 
ecured  in  the  who^e,  203 

In  an  Indebitatus  AJfumpfit  for  waies 
fold;  ihe  dcfeiuiiiU  pleads  an 
agreement  betwixt  the  plaintiff 
and  the  defendant,  and  the  fori 
of  the  defendant,  that  the  plain- 
tiff (hould  deliver  to  the  defend- 
ant divers  clothes  of  the  defeml- 
ant's  wife's,  then  in  her  culloJy, 
and  that  the  plaintiff  (houM  ac- 
cept his  fon  for  her  pay- mailer 
for  9  /.  in  full  fatisfadion  of  the 
AJfumpfitf  and  (hews  the  deli- 
very of  the  clothes  by  the  plain- 
tiff, and  that  the  fon  at  the  day 
tendered  the  9/.  and  the  plain- 
tiff 
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tiff  refufed  it ;  and  that  the  fon        the  a-!2of  obliviooy  tnd  it  (etm^ 
WHS  always  iince,    and  yet    is        ed  to  the  court  to  be  a   good 
ready  to  pay  the  fame  ;  the  plain-        plea,  and  needed  not  to  be  plead- 
fiff  demurs.     For   although   as        ed  ia bar  to  the  firft  aSion, 
was  alledgedy  of  ancientjime  the  Page  57 

pleading  an  accord  without  exe-  When  the  plaintiff  in  account 
cuiion  of  the  whole,  was  not  charges  the  defendant  as  receiver 
good,  according  to  the  refolution  fronr.  fuch  a  time  to  fuch  a  time, 
m  Pfyto\  ctL(9f  yet  of  late  it  hath  he  ought  to  aofwer  precifely, 
been  held,  that  on  mutual   pro-  ibrJ, 

mifes  an  adion  lies,  and  confe- 

c]ucntly  there  being  equal  leme-  JCTION,  and  ACTION  upon  the 
dies,  an  accord  may  be  pleaded  CASE. 

without  execution;  which   was 
agreed  by  the  court,      Page ^^o    Upon  a  wager,  whether  the  eldcft 

Yet  in  the  principal  cafe  judgment  fon  of  a  ptiifne  knight  bachelor, 
was  given  \ox  the  pljintifF.  i.  or  the  grand-child  of  an  elder 
Becaufe  it  doih  not  appear  that  knight  bachelor  ihould  have  the 
there  is  any  confideration  that  precedency  by  the  judgment  of 
the  fon  (hould  pay  the  9/.  but        an  herald  5 

only  a  bare  agreement.  2.  Ad-  Adioo  upon  the  cafe  lieth  not  for  a 
in  it  the   agreement  would  bind,        legacy,  23,  24 

yet  now  by  the  ilatute  of  frauds  A&ion  upon  the  cafe,  the  plaintiff 
and  perjuries,  this  agreement  declares  that  he  was  feifed  of  an 
ought  to  be  in  writing,  or  elfc  ancient  mefluage,  iic.  within 
the  plaintiff  could  not  have  any  the  parifhof  S,  and  that  he,  and 
remedy  thereon ;  and  though  on  all  thofe  whofe  eftate  he  hath  in 
tuch  agreement  ihe  plaintiff  need  thefame,  have  time  out  of  mind 
not  fet  forth  the  agreement  to  be  ufed  to  fit  in  a  feat  in  fuch  an 
in  writing  ;  yet  when  the  de-  aide  in  the  faid  church,  and  that 
fendant  pleads  fuch  an  agreement  the  defendant  had  difturbed  him; 
in  bar,  he  mufl  plead  it  fo  as  it  after  verdifl  for  the  plaintiff,  it 
may  appear  to  the  court,  that  was  held,  that  the  count  is  good, 
an  a£lion  will  lie  upon  it ;  for  he  without  (hewing  any  rep^raiion  ; 
ihall  not  take  awfiy  the  plaintiff 's  otherwife  in  a  prohibition,  52 
adion,  and  not  give-  him  another  Adion  upon  the  cafe  brought  againft 
upon    the    agreement     pleaded,     .    iht  CuJIos  Brevium  (J  Rotubnuiif 

450        for  that  by  his  negligence  a  judg- 

Afbirrement  is  a  good  plea,  with-        ment  was  razed,  53 

out  perfornfiance,  ilu'tL    Adion  on  the  cafe  lies  juod  erimen 

Felotiide  ei  impofuit^  6f 

ACCOUNT.  ASion  upon  the  cafe  lies  for  a  f^lfc 

return  on  a  Mandamus,  68,  432 

In  account,  and  judgment  ^uodcom'  In  an  adion  of  the  cafe  for  flopping 
putei^  the  defendant  be^oie  audi-  .  bis  lights^  the  cafe  wasy  that  IL 
tors  pleads  a  fpecial  plea,  Yx;/z  J.    .  feifed 
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fcifed  of  a  piece  of  ground^  and 
building  a  mefluage  upon  part  of 
ity  he  grants  the  other  part  of 
the  faid  ground  to  A*  who  builds 
upon  it,  and  obflruds  the  lights 
of  the  firft  mefluage  ;  and  by  the 
better  opinion  held  that  he  ntay, 

Adion  upon  the  c^e  doth  not  lie 
for  maltcioufly  indiding  one  of 
Refcous,  or  for  the  nralicious  in- 
diding  one  of  a  trefpafsy        135 

ASion  on  the  cafe  lies  for  malici- 
oufly  indiding  the  plaintiff,  be- 
ing a  juilice  oi  the  peace,  for  de- 
livering a  vagrant  out  of  cuftody 
without  examination;  for  that 
her^s  (lander  as  well  as  crime, 

180 

Ao  sdion  on  the  cafe  in  tbe  nature 
of  confpiracy  lies  for  levying  a 
plaiQt  to  caufe  the  plaintiff  to  be 
arretted  without  caufe,  1 76 

An  adion  of  the  cafe  in  the  nature 
of  confpiracy  lies  again  ft  one 
only  for  indiding  the  plaintiff  of 
Barretry,  180,  176 

lo  an  adion  of  the  cafe  the  plaintiff 
declares,  that  he  did  lend  his 
gelding  to  the  defendant  to  ride 
from  London  to  Tork^  and  the  de- 
fendant abufed  him  in  itinere\ 
after  verdid  for  the  plaintiff,  in 
ftay  of  judgment  it  was  moved, 
that  there  is  not  any  vifne  where 
the  abufe  of  the  horfe  was,  but 
only  in  itinere\  and  judgment 
ftayed  until,  iifc.    -  187 

An  adionon  the  cafe  lies  againd  an 
attorney  for  entering  judgment 
againft  a  defendant  before  the 
rules  were  out,  by  reafon  where- 
of he  was  prevented  from  mov- 
ing in  arrefl  of  j  udgment,       1 94 

An  ad  ion  of  the  cafe  for  keeping  a 
market  in  prejudice  of  tbe  plain- 


tiff's market  does  well  lie^  al- 
though the  defendant  does  not 
keep  his  market  on  the  fame  day 
the  plaintiff  keeps  his,  Page  195 
An  adion  on  the  cafe  doth  not  lie 
for  the  lofs  of  the  fervice  of  his 
apprentice  for  the  whole  refidue 
of  the  term  of  htsapprenticefhip, 
till  the  fame  term  be  expired, 

200,  201 
An  adion  upon  the  cafe  lies  againft 
the  mafter  of  a  (hip  for  keeping 
goods  fo  negligently  that  they 
were  flolen  away  whilft  the  (hip 
lay  in  the  river,  220 

An  adion  on  the  cafe  lies  againft  a 
bifliop  for  not  taking  caution,  if 
the   party   excommunicated   re- 
quires it,  226 
The  father  (hall  not  have  an  adion 
for  the  lofs  of  the  marriage  of  his 
fon  and    heir,    except  when   a 
(Iranger  takes  him  by  force  and 
marries  him  ;  but  if  the  fon  mar- 
ry himfelf,  or  a  ftranger  procures 
him  to  marry  one,'  the  father 
hath  no  remedy,           259,  260 
The  father  cannot  maintain  an  ac- 
tion for  the  affault  of  his  daugii- 
ter,  but  only   by  reafon  of  the 
lofs  of  her  fervice ;    Per  Raymond 
baron,                                      260 
In  a  fpecial  adion  of  the  cafe  the 
plaintiff  declares,  that   he  is  a 
hackney  coachman,  and  that  the 
defendant,  with  an  intent  to  dif- 
gracehim,  did  ride  (kimmington, 
and  defcribes  how,  thereby  fur- 
mifing  that  the  plaintiff's  wife 
had  beat  the  plaintiff,  and  by  rea- 
fon thereof  pcrfons  who  formerly 
ufed  him,  refufed  to  come  into 
his  coach  to  be  carried  by  him  ad 
damnum;  afterverdid  for  the  plain- 
tiff, judgment^  was  given,  quod 
,  quertns  nil  capiat  per  BiHgmf  40 1  • 

In 
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In  an  a&ion  of  the  cafe  for  not        tn  the  cafe  of  the  king  the  intint 

■  grinding  at  his  mill ;  where  one        is  puni(hab!e  Page  20 

prefcribes  for  multure,  he  ought    Thou  art  a  traitor  and  a  rebel,       23 

to  aver  that  his  mill  is  fufHcient    TAou  hajl  Jhknour  bees  (innaendo« 

to  grind  all  I  he  corn,      Page  317        Jiock  of  bees)  they  are  hidden  wi^ 

An  adion  of  the  cafe  lies  for  mall-        der  the  old  womasCs  hempfeck,  atii 

cioufly   profecuting  the  plaintiff        thu  art   a  thief -^    after  verdift 

in  the  ccclefiailical  court,  for  not        judgment  for  the  plainti6F,       33 

making   his  account  as  church*    ThouartathsefandhaJlJlQlenmytraSi 

warden  of  the  i^ariih  of  Z).  the        adionable;  for  it    (hall    be  in- 

defendant     knowing     that     the        tended  fuch  trees  whereof  theft 

plaintiff  had  made  his   account        may  be  committed,  ibid, 

before,  which  was  approved  of    Dacy  //  a  witckf  and  defrrvis  better 

by  the  parifh,  j^iS        to  be  hanged  than  M  Arthurp  who 

Every  man  (hall  recover  according        was  hanged  for  a  witch^  adjudged 

to  the  right  he  hath  at  the  time  of        adionable,  3  j 

the  bringing  the  adion  only,  463    Orton  fays,  I  am  a  perjured  inane. 

And  therefore  if  the  heir  brings  an        but  he  is  a  perjured  knave  as  v^H 

ejectment,  and  his  anceftor  dies        arlfforheandr'iMJworeforofu 

iubfequent  to  bis  a£tion,  he  (hall        another,  adionable,  51 

not  recover,  ibid.   If  words  are  afitionable  at  (irftp  the 

damages  after  doth  not  give  caufe 
JCTION  for  WORDS.  of  aSion,  and  therefore  the  fti- 

tuteof  limitatioQS  of  two  years  ii 

The  defendant  being  feifcd  of  lands        a  good  bar  in  that  cafe«  61 

laid  of  the  plaintiff,  he  had  forged    But  where  tlie  words  at  the  tttfne  of 

.1  deed  to  cheat  him  of  his  lafid,        the  fpeaking  are  not  afiLionahlet 

iirJ  he  gave  A.  B.  40  s.  for  ingrof        but  by  reafon  of  them  the  partf 

/7/2/f  //,  an  action  lies,  4        after  lofes  his  preferment)  inlbat 

/  ivillindi£i  Richard  Rawlins  at  the        cafe  the  flatute  of  limitations  of 

next  feffions,  and  he  fball  lofe  his        two  years  is  not  any  bar,     Hii. 

ejlatCy  and  it  JbaU  go  hard  with    To  call  a  tradefman  a  cheats  amc- 

him  for  his  lifc^  but  his  eflate  he        tion  will  lie  if  he  fpeaks  of  hii 

fi^all  furely  lofe  for  marking  my        profedion,  but  to  fpeak  it  gene- 

fiscp,  nor  adlionable,  12         rally  it  will  not,  62 

Niittal   that  was  Solomon  Smith's    Tou  are  a  whore,  Uz.  per  fu%d^ 

clerk  is  a  knave  avd  a  rogue,  qnd  I        has  loft  her  marriage;  onverdift 

"vill prove  it,  and  he  is  in  New-        and  judgment  for  the  plaintiff  in 

gate,  and  is  to  be  hanged  for  ccun-        the  Marjhaffea,  a(iigiied  for  ef- 

terfeiting  tlie  king's  hand  and  feal,        ror,  that  it  doth  qot  appear  tbit 

adjudged  adiiviable,  i  7         the  caufe  of  a£tion,  vis.  that  tk 

He  it  a  bafe  fellow,  and  I  will  quef-        lofs  of  the  marriage  was  widlii . 

t'iOn  him  ere  long,  for  that  he  would        the  jurifdiQion  of  the  coatt,  uA 

huve taken  away  the  kings  life ;  it         the  other  words  are  not  a£Uow- 

fcremed   to    the   court   that   the        b!e,  and  judgment  re verleet  ^3 

woids  were  adionable,  bccaufe    The  plaintiff  declares  that  he  is  tnd 

hath 
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eent  and  was  fuch  a  day 
ifter  of  a  bark;  the  de- 
:  faid  to  him,  tihu  art  « 
I  knave  and  a  cheating  regue^ 
nt  iaft  cheated  my  fin-^n- 
ohn  Bradley,  of  a  cable 
Kch  belongs  to  the  bark,  if 
ble,  qiuere.  Page  75 

I  brought  by  a  reeder  for 
words,  y$u  cheated  Mr. 
f  of  a  fannel  of  reedy  not 

Alc»  .7$ 

intiff  brings  an  afiion    in 

for  thefe  words,  thou  art 
t  and  my  hufbants  whore, 
t  defendant  removes  it  by 
r  Corpus  into  this  court. 
Procedendo  was  granted  by 
iuftices.  Hide  chief  juftice 
in|r,  81 

ntiflF  counts  that  he  is  a 
umer^  and  gets  his  living 
lying  and  felling  thereof, 
bat  the  defe?:dant  faid  of 
lintiff/n  artefua,  that  John 

is  a  runaway,  and  is  a 
heating  rogue,  and  John 
fball  never  think  to  bring 
Wthh  where  he  is  himfelf, 
Uher  than  fo  I  will  fptnd 
The  court  was  divided 
ng  thefe  words,  and  no 
ent  given,  87 

It  time  it  was  the  conftanc 
;  in  declarations  for  words, 

a  dlbquiuntf  and  it  was  a 
doubt  if  it  was  good  with- 
:,  until  Smith  and  Ward's 
\  Cro.  Jac.  and. there  rc- 

de  Sijferente  fupplits  the 
uum,  ibid, 

a  baud,  and  I  will  prove  you 
d,  and  you  took  5  s.  for  a 
*air  ofjbeets  for  two  whbres 
vo  rogues ;  it  feemed  to. the 
the  words  are  adionable^ 


Page  1 1 5 
The  plaintiff  declares  he  is  a  mer- 
cer, and  that  the  defemlant  faid 
to  him  thefe  words,  thw  art  a 
cheating  knave  and  a  rogue,  not 
adtonable,  1 69 

The  defendant  faid  of  the  plaintitiF 
being  a  merchant,  and  maintain- 
ed himfelf  and  his  family  by  buy- 
ing and  felling,  Auften  Drake  is 
broke  and  gone  to  V'\TSf\nh^  f  havf 
ill  fortune,  for  Auilcn  Drake  // 
failed,  and  I  have  hfl  my  monies  ;  - 
Auften  Drake  //  a  beggarly  fellow, 
and  not  worth  a  groat,  and  not 
able  to  pay  his  debts,  and  rides 
abroad  with  his  man  double  armed 
fir  fear  of  bailiffs,  held  adiona- 
ble,        ;  184 

The  plaintiff  declares,  that  he  is  an 
attorney  of  C.  B.  and  that  the  de- 
fendant and  he  had  difcourfe  of 
the  plaintiff,  and  of  his  profe(1ion» 
and  that  the  defendant  faid  to 
the  plaintiff  in  auditu  quampluri^ 
mtrum,  thou  canji  not  read  a  de^ 
claration,  adionable,  196 

The  plaintiff  declares,  that  he  was 
at  the  time  of  the  words  fpoken, 
and  yet  is  a  merchant,  and  th<)t 
there  being  communication  of 
him,  the  defendant  fpake  thefe 
words  of  him,  /  believe  all  is  not 
well  with  Daniel  Vivian,  there 
are  many  merchants  that  have  lat^* 
fy  failedy  and  I  expe^  no  otherwip 
0/ Daniel  Vivian;  adjudged  tor 
the  plaintiff,  207 

The  plaintiff  declares,  that  he  is  a 
keeper  of  livery  Aabtes,  and  an 
Inn  at  the  Bellfavage ;  and  the 
defendant  had  other  ftables  for 
the  faid  purpofe,  in  the  fame 
yard ;  a  ftranger  comes  with  a 
waggon  into  the  fame  yard,  and 
demands  of  the  defendant  which 

is 
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h  BelJfavage'Inn^  the  defendant 
replies,  this  is  Bellfavage- Inn^ 
deal  not  with  the  plaintifF  for  he 
is  broke,  and  there  is  neither 
entertainment  for  man  nor  horfe ; 
after  verdiS  for  the  plaintiflF, 
judgment  was  given  for  the  plain- 
tifF after  much  debate.  Page  231 
The  plaintifF  declares,  he  being  a 
clergyman,  the  defendant  faid  of 
him  thefe  words,  viz,  Francis 
Wall  is  a  thief ^  and  he  Jiole  plate 
frtm  Maudlin  .College  in  Oxford, 
and  I  bought  pUte  ofgne  in  Oxford, 
and  gave  it  to  the  college  for  that 
plate 9  and  thereby  faved  him  from 
being  hanged ^  ad  damnum  500  I. 
The  defendant  pleads  in  bar  by 
attorney,  that  ante  diem  i  July 
12  Car.  2.  the  piaintiflF  married 
the  defendant,  and  the  plaintifF 
demurred;  and  adjudged  for  the 
defendant  though  pleaded  in  bar, 

395 
The  plaintiff  declares  he  was  fuch 

a  day  deputy  lieutenant  for  the 
county  of  Middlefex^  and  one  of 
the  king's  privy  council  for  the 
realm  o^  Ireland^  and  flood  to  be 
chofen  burgefs  for  the  parliament 
at  Chrijl -Churchy  and  that  the  de- 
fendant fpake  thefe  words  of 
him,  (viz.)  he  is  a  Fapifi  \ 
and  adjudged  the  words  were  ac- 
tionable, and  judgment  affirmed 
on  a  writ  of  error  brought  there- 
upon, 482,  483 
The  fenfe  of  words  alier  as  the 
times  alter,  for  though  formerly 
(fapifi)  was  not  aSionable, 
yet  now  it  is  grown  a  word  of  re- 
proach ;  fo  to  fay  of  an  attor- 
ney he  is  a  knave  anciently  was 
not,     but    now  it  is    adionable, 

482,    483 


ADJOURNMEm. 

All  adjournments  of  the  fefliom  ire 
in  the  preter*tenfe,  and  foofin- 
diQments,  Pages  115,  116 

JDMINISTRJTION. 

It's  in  the  power  of  the  ordinary  to 
commit  'adminiflration  to  the 
wife  or  next  of  kin ;  but  wbeo 
he  hath  committed  it  to  one  be 
cannot  repeal  it,  and  commit  it 
to  another,  93 

The  bther  is  next  of  blood  to  bit 
child  to  whom  adminiftratioo 
(hall  be  committed,  iUd, 

Adminiflration  is  committed  to  J. 
S.  who  grants  the  goods  of  the 
inteflate,  and  after  futt  is  in  the 
court  chriflian  by  citation  to  re- 
peal this  adminiflration,  it*stbere 
confirmed,  and  after  an  appeal  b 
brought  of  that  fentence,  and  the 
fentence  and  alfo  the  adminifbi- 
tion  is  reverfed;  yet  adjudged 
notwithflanding,  that  the  grant 
of  J.  S.  is  good,  224 

A  man  dies  inteflate,  having  neither 
wife  nor  child,  nor  father  nor 
mother;  but  his  next  of  kin  be- 
ing two  aunts,  one  whertof  wis 
dead'  in  his  lif!e-time,  and  the 
other  having  adminiflratiooi  the 
'  queflion  was,  whether  the  chil* 
dren  of  the  deceafed  aunt  Audi  b( 
admitted  Jure  repr^tjentatioms  k 
loco  parentis  to  demand  a  fbilt 
upon  tl]ea£t  of  diflribuliont,  si 
their  mother  Ihould  have  had  if 
(he  had  been  living  ?   4969  4971  ^ 

498,  te 

It  feems  an  adminiflratrix  darmii'' 

minore  atatezA  fhe  may  fellgbodi 

for  payment  of  debts,  foflieiiiay 

retaia 
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retain  to  pay  hcrfelF,  by  i^jy- 
mond  '}u(i\ct,  for  that  (he  cannot 
pay  herfelf,  therefore  the  pay- 
ment mud  be  by  way  of  retain- 
er. Pages  483,  484 

ADMIRAUrr,  vide  PROHIBI- 
TION. 

Prohibition  lies  to  the  admirahy 
upon  a  full  there  for  mariner's 
wages,  3 

A  feutence  in  the  admiralty  of 
France  is  not  examined  at  com- 
mon law,  but  the  courts  there 
ought  to  give  credit  to  it,     473 

If  any  perfon  finds  himfclf  aggriev- 
ed by  fuch  fentence,  his  way  is 
to  petition  the  king,  who  will 
examine  the  cafe,  and  if  he  finds 
caufe  of  complaint,  will  fend  to 
his  ambaCTador,  refiding  with 
that  prince  or  date,  and  on  fai- 
lure of  redrefs  will  grant  letters 
of  marque  and  repriial,         ibid. 


\  -• 


AMENDMENT,  i 


In  debt  upon  an  obligation  18^ 
mn  executor,  the  defendant  pleads 
it's  not  the  deed  of  ihe  tedacor  ; 
-  and  found  for  the  plaintiff,  and 
judgment  quod  dcfcndens  capiatur^ 
where  it  ought  to  be  in  mifericor- 
did ;  and  it  was  moved  to  have 
it  amended  ;  but  ruled  it  cannot 
be    amended    in   another    term, 

38,  39 
But  in  the  Common  Pleas  it  may 

be  amended,  for  there  are  dock- 
ets of  every  judgment ;    and  if 
^  the  entering  of  the  judgment  be 
.dcfeSive  in  the  roll,  they  ufeto 
mend  it  by  the  '.iocker,         ibid, 
Ib  ejedment  by  Jo^  Wilde  againft 
ikomas   Wheeler y    the  judgment 


quod  prad.  Thomas  recuperet^ 
where  it  ought  to  have  been 
'John ;  and  it  was  aniended,  P.  39 

In  an  ejedment  of  tea  acres  of  land, 
and  tivc  acres  of  paflure,  and  in 
the  judgment  the  ten  acres  of 
land  were  omitted^  and  yet 
amended,  ibid. 

In  debt  upon  the  flatute  of  2  E.  6. 

for  tithes,   and  upon  a  nonfuit  in 

the  judgment  quod  defendens  eat 

fine  die  was .  omitted,    and    yet 

amended,  ibid. 

In  an  adion  of  the  cafe  for  words 
againfl  hufband  and  wife,  judg« 
ment  was,  that  the  hufband  only 
Ihall  be  in  miferico%^ia^  and  no- 
thing faid  of  the  wife,  yet  amend- 
ed, ibid. 

In  an  a6lion  on  ihe  cafe  part  is 
found  for  plainiiflf,  and  part  for 
the  defendant ;  and  as  to'  that 
that  is  found  for  the  defendant, 
the  judgment  is  quod  querens  ^ 
picgii  fui  ftni  in  mifericordia  ;  and 
moved  that  the  judgment  ihoutd 
be  amended,  fff  p^i^gH  fui  ftruck 
out,  becaufe  they  ought  not  to 
be  amerced  \  but  tl)e  coiirt  took 
lime  to  conlider  of  it,  42 

Error  of  judgment  in  the  Common 
Pleas  was  aiTigned,  that  there 
were  not  any  pledges ;  but  it  ap- 
pearing on  examination  there 
was  an  original,  an  amendment 
was  awarded,  51 

Records  have  been  frequently 
amended  alter  error  brought,   53 

A  recrd  may  be  amended  before  a 
recordatur  entered  upon  the  roll, 

ibid. 

The  record  of  the  N^Ji  print  roll 
varying  in  fubHance  trom  ihe 
plea  roll,  a  Dijlriugas  de  navo 
was  awarded,  agieeing  to  the 
plea  roil,  38 

in 


1 
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Incovenanty  the  plainttfF counts  that 
he  demifed  to  the  defendant  cer- 
tain land  for  thirteen  years,  to 
fay  to  him  quartedy  40/.  and 
doth  not  fay  annual im  ;  the  de- 
fendant pleads  Non  eft  fa£ium\ 
and  found  for  the  plaintiff,  and 
after  plea  pleaded  the  plaintiff 
amended  his  declaration,  and  in- 
ferted  the  word  annuatim\  and 
ruled  the  amendment   to  (land. 

Page  160 

In  debt  on  a  bond,  judgment  was 
had  by  default  by  the  plaintiff  as 
executor,  and  the  attorney  had 
left  out,  Et  profert  He  in  Cur, 
literal  trftamentarias ;  but  the 
plaintiff  was  called  executor  in 
the  declaration  ;  and  the  defen- 
dant having  brought  error,  it  was 
moved  to  have  the  record  amend- 
ed, but  denied,  223 

After  a  record  entered  it's  too  lare 
to  have  it  amended,  64 

jfRBITREMENT. 

Attachment  denied  to  be  granted  for 
the  breach  of  a  rule  of  court  had 
by  confent  for  the  performance 
of  an  award,  35,  152 

On  no  arbitrement  pleaded  the 
plaintiff  replies,  and  fets  forth  the 
Hward,  which  (amongll  others) 
tonfifled  of  two  parts,  \ft,  That 
the  defendant  fhould  make  a  re- 
leafe  to  the  plaintiff  until  the 
time  of  the  arbitrement,  which, 
as  was  obje^cd,  difcharged  the 
bond  of  fubmiffion ;  but  difal- 
lowcd,  becaufe  divers  things  arc 
to  be  done  together,  and  if  ail  had 
been  done  the  releafc  had  been  no 
prejudice.  2d/y,  The  aw«ird  was 
in  part  of  fatisfa6):ion,  which  is 
not  good  but  difallowed,  becaufe 


it's  Umtufii  fxifterLptarkm  ftilkmt 
which  is  only  a  defer iptioi  vkeo 
he  will  pay  it ;  and  no  difchiTfe^ 

Fage  169 

A  (uhmiflion  to  arbitrators  and  uo- 

pire  at  the  fame  time  without  io- 

creafing  the  time  of  the  iHophfi 

is  void,  187,  205 

JSSIGNMENT. 

In  debt  for  rent  againft  the  aflignce 
of  an  executor  of  a  leflee  for 
years,  the  defendant  pleads  u 
affignment  by  him  to  J.  5.  fuch 
a  day  before  any  rent  was  arieari 
and  that  he  gave  notice  of  it  to 
the  leffor  before  any  rent  due; 
the  plaintiff  replies,  that  the  af- 
fignment was  to  defraad  him  of 
his  a3ion  by  fraud  and  covin ; 
the  defendant  demurs,  and  judg- 
ment was  given  for  the  plaintiff 
in  B.R,  and  thedefendant  brought 
a  writ  of  error,  and  after  the  par- 
ties agreed,  303,  304 

Declaration  in  debt  for  rent- arrear, 
is  good,  without  (hewing  nxao 
affignments  00  demurrer,  389^ 

390 

A  covenant  not  to  aflign  a  thing  ia 
adion  to  any  perfon  or  perfeni 
whatfoever.  An  aflignment  in 
equity  is  a  breach  of  the  cof^ 
nant ;  for  in  law  no  afligmncBt 
can  be  of  a  thing  in  adioo,  there- 
fore the  intent  of  a  covenat 
muff  be  of  fuch  an  affignmeat 
as  can  be  (that  b)  an  affignoMtf 
in  equity,  459,  460, 461 

ASSUMPSIT. 

In  confideration  that  the  phioiiff 
would  give  to  the  defeodant  y. 
the  defendant  would  givetophiii- 

tiff 
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tiflF  40/.  if  ever  he  played  at  a 
game  called  Even  and  Odd  for 
money  or  wine,  and  avers  he 
gave  him  5/.  and  that  the  defen* 
dant  played  at  the  faid  game  fuch 
a  day,  unde  a^io  accrevit  \  held 
the  aAion  lies.  Page  13 

That  uhereas  the  hufband  of  the 
defendant,  now  dead,  was  in- 
debted to  the  plaintiff,  the  de- 
fendant promifed  that  if  the  plain- 
tiff woald  make  appear  that  her 
faid  hufl)and  was  indebted,  (he 
would  pay  it ;  a  good  AJfumpJity 

A  promife  before  breach  may  be 
difcharged  by  parol,  42 

On  an  Indebitatus  Affumpfit  for  phy- 
fick,  £^r.  provided  and  delivered 
for  the  daughter  of  the  defen- 
dant at  his  requefl,  after  verdid 
for  the  plaintiff  it  (hall  be  in* 
tended  delivered  to  the  defendant 
for  his  daughter,  67 

If  the  father  dcfirc  one  to  find  phy- 
fic  for  his  daughter,  debt  lies 
againft  the  father,  and  confe- 
quently  an  Indebitatus  AJfumpJit^ 

ib. 

The  plaintiff  declares  that  the  de- 
fendant in  confideration  of  10/. 
promifed  to  let  him  enjoy  certain 
iron  mills  for  fix  months  ;  and  it 
appeared  the  faid  mills  were  but 
nvorth  20/.  per  annum,  and  yet 
damages  given  for  500/.  hy  rea- 
fon  of  the  lofs  of  (lock  laid  in  ; 
and  held  the  jury  may  well  find 
fuch  damages,  for  they  are  not 
bound  to  give  only  the  10/.  but 
alfo  all  the  fpecial  damages,    77 

The  plaintiff  counts,  that  whereas 
he  had  procured  one  fF.  at  the 
requefl  of  the  defendant,  to  fur- 
render  a  leafe,  that  the  defen- 
dant would    pay*  (Jc.  without 


faying  that  the  defendant  aflumed 
and  promifed  to  pay,  i^c.  and 
judgment  flayed  on  motion  in  ar- 
refl  of  judgment  for  that  caufe» 

Fage  123 

Affumpjit  by  the  heir  to  pay  a  debt 
due  by  his  anceflor  upon  an  obli- 
gation, without  declaring  that 
the  heir  was  bound  thereby, 
^lare  if  good  aft-^r  verdid  ?  127 

In  confideration  the  plaintiff  would 
take  an  oath  before  one  who  had 
not  power  to  adminifler  it,  is  a 
good  confideration  to  ground  an 

.    Ajjumpfit  on,  153 

The  plaintiff  declares  that  he  and 
the  defendant  were  executors  to 
A.  arui  that  the  defendant  did  re- 
ceive all  the  eflate  of  the  teflator, 
whereas  a  moiety  thereof  did  be- 
long to  the  plaintiff,  and  that  the 
plaintiff  did  threaten  the  defen- 
dant to  fue  him  to  come  to  an 
account,  and  that  the  defendant 
in  confideration  that  the  plaintiff 
did  promife  to  forbear  the  faid 
fuit,  and  to  fhew  an  account 
touching  the  eftate  of  the  tefla- 
tor; the  defendant  promifed  to 
pay  to  the  plaintiff  100/.  the 
plaintiff  avers  that  he  did  forbear 
the  faid  fuit,  and  did  (hew  an  ac- 
count, and  yet  he  hath  not  paid 
the  looA  Judgment  for  the  plain- 
tiff, 23a. 

The  plaintiff  counts  that  one  Fen- 
ivick  was  in  arrear  to  him  in  lOoA 
for  an  annuity,  and  that  the  de- 
fcndant  was  bailiff  and  receiver 
of  his  rents,  who  appointed  the 
defendant  to  account  with  the 
plaintiff,  and  to  pay  all  that 
(hould  be  found  in  arrear  to  him, 
out  of  the  next  rents  due  at  Mar- 
tinmaSf  and  that  on  account  there 
was  100/.  found  due  to  the  plain- 
tiff. 
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tiff,  an  J  the  defendant  adiuc  ex- 
if  ens  rccfptor  of  the  rents  of  the 
JaiH  /^<'/i7«;/r;t,afiunf>ed  to  the  plain- 
tifl'  tliat  if  he  wuuld  forbear  the 
faid  arrears  for  a  iroiuh  after 
MtirtinmaSi  he  would  pay  the 
lame,  ami  avers  he  (laid  till  then, 
and  the  defendant  had  not  paid 
him  ;  on  Nan  Ajfiitnpjlt  verdift 
and  judgment  for    tlie  plaintiff. 

Page  2u 

AJfutnpftt  and  Trover  in  one  declar- 
ation fremeih  not  good,  233 

In  all  Jljfumpfit  the  plaintifF  declared, 
That  wheieas  the  plaintifF  had  at 
his  own  chaiges  buried  the  de- 
fendant's child,  the  defendant 
promifal  to  pay  him  his  charges, 
and  though  there  was  no  requtd 
laid,  yet  judgment  was  given  for 
the  plaintiff,  260 

An  Affumpftt  lies  for  him  who  is  to 
have  the  advantage  of  a  promife, 
although  the  promife  was  made 
to  another,  302,  303 

A  promife  to  pay  money  to  the  at- 
torney of  A,  the  aQion  may  be 
brought  by  A.  or  his  attorney, 

303 
Forbearance  to  fue  in  chancery  is  a 

good  confideration  to  ground  an 
Affumpfit,  372 

In  confidcratjon  that  the  plaintiff  at 
the  fpecial  requeft  of  the  defen- 
dant, would  endeavour  and  la- 
bour to  perfuade  C  jR.  to  marry 
y.  3,  he  did  promife  that  he 
would  pay  the  plaintiff  40/.  if 
the  faid  marriage  took  effcd  ; 
the  plaintiff  in  faft  fays,  That 
he  at  fuch  a  day  and  divers  other 
days  and  time^  at  the  requeff  of 
the  defendant  cmnibus  modis  qui- 
l/uf  poterat  conatusfuit  to  perfuade 
the  faid  C.  R*  to  marry  the  faid 
y.  S,  and  that  after  fuch  a  day 


the  marriage  took  effeS,  and  that 
the  defendant  had  not  paid  him 
the  40/.  i^c.  and  though  the 
plaintiff  doth  not  (hew  how  he 
did  endeavour  to  perfuade,  (fr. 
yet  it  was  held  gr»od  enough  on 
error  brought  thereupon,  P.  400 

In  confideration  the  platnriff  would 
renounce  an  exec u tor ihrp,  the 
defendant  would  pa\ ,  Wc .  l^he 
plaintiff  avers  quod  reTtunciavit; 
and  held  good,  and  yet  perhaps 
the  perfon  before  whom  the  re- 
nunciaiion  was>  might  not  be 
competent,  ibid. 

The  plaintiff  being  a  virgin  had 
been  prevailed  with  to  make  a 
contrad  with  the  defendant,  and 
after  the  defefxlant  was  defirous 
to  be  free,  and  thereupon  the 
defendant  in  confideration  that 
the  plaintiff  would  diftmerm-e^ 
Anglice  difengage,  him  of  his 
promife,  he  promifed  to  paj  her 
I  boo/,  and  (he  alledges,  that  (he 
did  difengage  him,  without  (hew- 
ing how ;  and  the  whole  court 
feemed  to  agree  the  declaration 
good,  400, 401 

Though  it  is  frequent  to  lay  a  de- 
claration for  a  debt  feveral  ways 
in  an  AJfumpJst,  yet  it's  not  a 
good  plea  to  fay  that  the  feveril 
fums  are  but  only  for  the  fum 
firff  mentioned,  without  going 
farther,  449 

ATTACHMENT. 

Attachment  doth  not  lie  againfta 
corporation,  15a 

Attachment  denied  to  be  grenlcd 
for  the  breach  of  a  rule  of  ooart 
had  by  confent,  for  the  pcrfx- 
mance  of  an  award,  35 

Upon  a  judgment  in  B.  R,  ^  Fieri 

Foc» 
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.  Foe.  iflued  (after  a  Tefiatum)  to 
the  flierifF  of  Chejler^  who  re- 
turns §l!^od  fieri  fecit  the  goods, 
but  that  they  remained  in  his 
hands  pro  defeRu  emptor,  on  that 
a  Venditioni  Exponas  iflues,  of 
which  he  makes  no  return,  nor 
any  fatisfadion  to  the  plaintiff, 
and  for  that  an  attachment  was 
granted,  Page  171 

An  attachment  granted  againflcom* 
miflioners  of  Icwcrs,  for  proceed- 
ing after  Certiorari  6\re&ed,  186 

If  a  writ  of  error  be  brought  of  a 
judgment  in  a  pye- powder  court, 
it  '\i  no  conten»pt  in  the  town* 
clerk  if  he  doth  not  certify  it, 
until  final  judgment  given,  for 
the  writ  df  error  commands  to 
certify  Si  yudicium  redditum  fit^ 
and  an  att  ichmcnt  denied,     190 

An  attachment  granted  againft  the 
bailiff  of  a  liberty,  who  on  a 
Latitat  had  arrefted  the  defen- 
dant and  taken  fureiies,  and  re- 
turned a  Cepi  CorpuTf  but  never 
brought  in  the  body,  but  com- 
bining with  the  defendant,  let 
him  go  at  liberty,  ijc.  193 

ATTORNEr  and  WARRANT 
of  ATTORNEr. 

A  warrant  of  attorney  is  given  to 
one  to  confefs  judgment  in  debt 
to  the  plainriflF,  at  eight  o'clock 
in  the  morning,  and  at  ten  o'clock, 
before  the  judgment  figned  by 
the  fecondary ;  the  defendant  dies. 
Refolved  the  judgment  is  well 
obtained,  and  (hall  not  befetafide, 

18 

An  attorney  may  plead  and  join  if- 
fue.  That  the  plaintiff  is  alive, 
and  it  (hall  not  be  error,  although 
he  be  found  d^ad,  59 


The  plaintifiF  obtained  a  judgment 
in  debt,  and  received  the  money, 
and  made  a  letter  of  attorney  to 
acknowledge  fatisfadion,  and  af- 
ter, and  before  fatisfadion  ac- 
knowledged, revokes  his  warrant. 
And  the  court  gave  rule.  That 
no  proceeding  (hould  be  on  the 
judgment  without  motion  (irft 
made  in  court.  Page  6g 

It*s  a  good  plea  to  adion  brought 
by  an  attorney  for  his  fees.  That 
the  plaintiff  did  not  give  the  de- 
fendant any  bill  of  charges,  ac- 
cording to  the  (littute  3  Joe. 
cap,  7.  24$ 

ATTORNMENT. 

If  a  copyholder  furrendcr  his  re* 
verfion  there  needs  no  attorn- 
ment, 18 

The  rcverfion  of  dutchy  lands  paf- 
fes.by  the  dutchy  feal  without 
attornment,  90, 91 

A  common  perfon  may  compel  the 
tenant  to  attorn,  but  the  king 
cannot,  for  a  ^id  Juris  CUmat 
doth  not  lie  for  the  king,  for  that 

^  a  fine  by  the  king  is  always  by 
render,  91 

If  a  fine  be  levied  to  an  ufe,  the 
Cefiuy  que  ufe  fhall.  have  the  rent 
without  attornment,  91 

Want  of  attornment  is  aided  after 
verdia,  487 

The  reverfion  of  a  term  for  years 
granted  for  a  valuable  confidera- 
tion,  doth  not  pafs  by  the  ftatute 
of  ufes,  without  attomoient^  ih, 

AUDITA  ^ERELA. 

An  Audita  S^uerela  is  a  new  kind  of 
aSion,  and  commenced  only  in 
the  10  £J.  3.  and  not  before,  89 

li  An 
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An  Aujita  S^erela  doth  not  Ite 
where  there  is  another  remedy  in 
htw  for  the  plaintiff^  either  by 
plet,  or  oiherwife.         Page  89 

Sornetimes  an  Audita  ^terek  doih 
not  He  although  there  be  not  ^ny 
other  remedy.  In  marg.        ibid, 

AULNAGE. 

I'hoogh  aninage  is  only  payable  for 
woollen  doth,  yet  it  has  been  re- 
folved  that  liniey-woolfey  (hall 
pay  aulnage,  though  but  part 
wody  J12 

AVOWRr,  k^  PRESCRIPTION 
and  REPLEVIN. 

One  having  avowed  for  rent  at 
Mickaelmat  is  not  efloppcd  to  dlf- 
train  and  avovr  for  arrearages  at 
Lady^day  before,  otberwife  it  is 
of  an  acquittance  21 

Replevin,  the  idefendant  makes  co- 
nufance  to  A.  that  one  Knight  was 
feifed  of  the  place,  in  which,  fcfr. 
and  granted  a  rent-charge  to  A^ 
and  fo  makes  conufancc  for  10 
years.  The  plaintiff  replies  in 
bar.  That  Kmght  was  not  feifed 
in  fee.  The  defendant  demurs, 
and  leave  given  to  difconiinue, 
£5?r.  64 

Jtcplerirt,  the  defendant  avows  for  a 
rent-Qhargje.  The  plaintiff  pleads 

.    in  bar  Non  conce[Jit\  and  on  this 

.  ifTue  is  taken  according  to  the 
ftatute  of  1 7  Car,  2.  cap.  7.  and 
the  jury  found  the  value  of  the 
cartle,  but  not  the  arrears  :  and 
the  court  ruled  judgment  not  to 
be  entered  on  this  finding,  but 
the  avowant  may  have  judgment 
at  the  common  law  if  he  pleafes, 

-  170 


In  a  replevin,  the  defen^nt  jivewi 
the  taking,  for -that  he  is  feifed 
of  the  manor  of  A.  ta  which  he 
hath  a  leet  belonging,  and  that  by 
cuftom,  time  out  of  mind  ufed, 
»he  inhabitants  ufed  to  fend  a 
con{!able  to  the  faid  leet,  and 
that  he  before  H.  his  fleward  at 
A.  held  the  faid  leet,  and  gave 
notice  thereof  at  D.  and  that  ihey 
did  not  fend  a  coniVable,  and 
thereupon  the  faid  fbeward  im- 
pofed  a  fine  of  39/.  i\d.  ind  that 
he  dfdrained  the  plaintiff;  and 
held  a  good  cuftom.     Page  004 

But  becauie  the  avowant  had  not 
alledged  a  cuf!om  a!fo  to  diftrain, 
it  feenfied  to  Twifien  juflice. 
That  the  diflrcfs  was  not  well 
taken,  for  when  a  duty  is  raHtd 
by  cuflom,  a  diflrefs  for  that  du* 
ty  mud  be  maintained  by  the  like 
cudom,  204 

In  a  replevin,  defendant  mafces  co- 
nufance  as  bailiff  to  the  lord  of 
the  l^et,  becaufe  the  plaintiff  was 
amerced  there  for  not  fcouring  a 
ditch  in  a  highway,  plaintiff  de- 
murred, becaafe  the  flatuleof  18 
Eliz.  cap.  9.  gives  the  forfeilurei 
for  highways  to  the  fiinreyon, 
and  held  the  party  may  be  pu- 
nifhed  in  the  leet,  notwithftand* 
ing,   '  250 

If  the  rent  of  tenant  for  yean 'be 
arrear,  the  leffor  canaot  avo^v 
upon  the  termor  upon  the  bod, 
but  upon  the  matter,  .257    i 

The  different  way  of  pleading  in  .an 
avowry  at  common  law^  atd  up- 
on the  fiatute,  ^S1»^S^ 

In  an  avowry  for  an  amerctafoenc 
in  a  leet,  it  is  not  fufficieit  to 
fay,  prffentatum  fuit  at  tbr  to» 
that  the  plaintiff  did  fucKail  t&i    , 
but  he  muft  »'er  tbe.thiiqr^  <nd 

not 


PRINCIPAL   MATTERS. 


not  ret  J  upon  the  pfefentment, 

fage  3  J7 


BAIL. 

SPECTAJL  bail  granted  by  the 
court  in  an  afiion  for  words  a- 
gainft  a  nobleman,  74 

Notwithftanding  a  writ  of  error, 
the  bail  may  bring  in  theprinci^ 
pal  in  difcharge  of  the  main« 
pernors,  100 

A  perfon  accufed  of  high  treafon, 
and  not  within  the  z6t  for  Ha- 
beas  Corpus^Sf  is  not  de  jure  to 
be  bailed  by  this  court,         381 

In  a  Hamine  RepUg,  unlefs  the  de- 
fendant will  confefs  the  taking 
and  having  the  party  in  cuftody, 
he  cannot  be  bailed^      474,  475 

BANKRUPT. 

The  plaintiff  declares  on  the  (latute 
of  bankrupts.  That  the  defen* 
dam  was  indebted  to  one  Studder 
^nd  the  plaintiff  in  a  joint  obli- 
gation. Studder  becomes  a  bank- 
rupt, and  this  debt  is  aiTigned  to 
,  the  plaintiff  by  the  commidioners 
to  the  u(e  of  the  creditors,  if  this 
alEgnment  bo  good  ?  ^^re  6,  7 

An  affignee  of  commiflioners  of 
bankrupts  brings  an  Jndebitatuf 
for  42A  upon  an  ailignment  of  a 
debt  due  by  contract  of  43/  and 
qpon  ATtfif  Affttrnpftt  on  a  fpecial 
verdid,  refoived  tor  the  plaintiff; 
fpr  though  in  flridneb  it  ii  not 
goody  yet  in  favour  of  creditors  it 
Was  held  good,  7 

Although  (be  commidioners  have 
Coto  authority  to  adjudge  a  man 
a  baokrupty  yet  in  an  afiion  the 


jury  mud  find  whether  he  was 
a  bankrupt  or  no,         Pgge  337 

A  trader  in  Ireland  may  be  within 
the  (latute  of  bankrupts,    375, 

376 

Staley  being  a  trader,  becomes  in- 
debted by  bond  and  judgment  to 
jD.  JV.  in  1 00/.  and  to  ^fe  C. 
in  100/.  and  to  feveral  other  per- 
fons.     The  jth  of  July   1677, 
Eliz,  makes  her   will,  and   y. 
Crew  her  fple  executor,  and  dies : 
the  6th  of  Novemh.  1^78  Crew 
arrcfts  Sta/ev  for  1000/.  wh<9  pre- 
fently  puts  in  fufficient  bail.     18 
Nwemb.  1678  Staley  pays  />.  W. 
lOCo/.  and  the  fame  day. renders 
himfelf  to  prifoa  in  difcharge  of 
his  bail,  and  lies  in  prifon  to  the 
time  of  the  adion,  above  two 
years.    2ofe6.  1678  a  cbmmir- 
fion  iffues  out,  the   14  of  M^^ 
following  the  conqmiflioner^  af- 
fien  4?/tfAfy's  eflate  to  the  plain-* 
tiff.     And  the  fole  queftion  wPS 
whether   Staley    fhould'  be    sc* 
counted  a  bankrupt  pn  the  6th  of 
Nevemi.  i$78,  which  was  the 
day  of  bis  arreft,  or  only  from 
the  time  that  he  rendered  him-^ 
felf  in  difcharge  of  his  bail  ?  ^nd 
ndJMdged  in  C.  B.  That  h^  (hall 
be  accounted  a   bankrupt  only 
from  the  time  that  he  rendered 
himfelf  in  difcharge  of  his  bsil; 
after  a  writ  of  error  wfis  brought 
bore,     but    left    iind^^tcrmined^ 

BAR,  vide  flMDim. 

Trover  of  divers  goods,  defendants 
plead  an  a^ipn  of  tr^fpffi  Vf  ^ 
m'fnis,  brought  againft  them  for- 
merly, for  taking  and  difpoimg 
the  fame  gopds^  and  upon  Noc 
I  i  a  guilty 
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guilty  pleaded >  vcrdift  for  the 
defendants;  judgment  ft  a^io, 
plaintiflF  demur*; ;  and  adjudged 
for  the  ptaintiflT  iii  this  adion  of 
trover,  becaufc  trover  ami  tref- 
pafs  are  ad  ions  fometimes  of  a 
diflfcrent  nature,  tor  trover  will 
fometimes  lie  >vhere  trefpafs  vi 
y  armis  will  not  lie.    Page  472 

As  if  a  man  have  my  goods  by  my 
delivery  to  keep  for  me,  and  ( 
afterwards  demand  them,  and  he 
refufes  to  ^deliver  them^  I  may 
have  an  afiion  of  trover,  but  not 
trefpafs  ^vi  li  armhf  becaufe  here 

.  was  no  tortious  taking,  ibid. 

Sometimes  the  cafe  may  be  fuch, 
that  either  the  one  or  the  other 
will  lie,  as  where  there  is  a  tor- 
tious taking  of  goods  and  de- 
taining them,  the  party  nuy  have 
either  trover  or  trefpafs,  and  in 
fuch  cafe  judgment  in  one. ac- 
tion is  a  bar  in  the  other,     472 

Wherefoever  the  fame  evidence  will 
maintain  both  the  anions,  there 
the  recovery  and  judgment  in 
the  one  may  be  pleaded  in  t)ar 
flgainll  the  other,  otherwife  nor, 

iMd, 

In  the  principal  cafe,  it  was  faid  by 
the  court.  That  it  (hall  be  pre- 
fum^f^d  thai  the  plaintiffs  in  the 
firft  adion  had  miflaken  their 
adion,  for  they  had  brought  a 
trefpafs  0/  y  armisy  whereas  they 
,  had  no  evidence  to  prove  a  wrong- 
ful taking,  faiut  only  a  demand  and 
denial,  and  fo  the  verdid  pafied 
againd .  them,  and  fo  forced  to 
bring  this  new  adioti ;  by  three 
jufticesy  DoJben  ']\x^\c^.hdfttante^ 

472 

Obligation  pleaded  in  bar  of  a  fim- 
ple  coDtrad^  449 


BARGAIN  and  SALE. 

if.  fcifed  of  a  rent-charge  in  fee 
(ih^  rent  being  arrear)  by  inden- 
ture of  bargain  and  fafe,  duly  en- 
rolled, granted  the. faid  rent  anJ 
arrears  thereof  to  J?.  arrd  held  the 
arrears  being  a  thing  in  adion^ 
and  not  grantable  over,  nor 
yet  the  rent,  for  want  of  confi- 
deraiion,  there  being  no  money 
alledged  to  be  paid,  and  it  can- 
not be  good  by  way  of  bargain 
and  fale  on  the  ftatute,  without 
money.  Page  201 

BILL  tf  EXCEPriOSS. 

The  form  of  a  bill  of  exceptions  to 
the  proceedings  in  the  Common 
BencH  in  Ireland,  404 

Error  of  judgment  in  C.  B.  in  Ire- 
Ifindf  in  ejeQment.     The  quef- 
tion  was  up(>n  the  bill  of  excep- 
tions, •  for  that  the  juftices  there 
would  not  direA  the  jury,  that 
the  probate  of  a  will  before  the 
archbifhop    of   Canterburyy   and 
alfo  before  the  bifhop  of  Femes, 
were   fufficient   concluding   evi- 
dence,   but  only    affirmed   that 
they  were  good  evidence,  leaving. 
ir  to  the  jury.     To  which  the 
other  party  (hewed  in  eviderice 
letters 'of  adminiflration    under 
feal  of  the   primate  of  Ireland ; 
whereupon   the    jury   found  no 
fuch  will,  and  judgment  there 
given  for  the  plaintiff,  and  error 
brought  here  by  defendant,  and 
judgment  affirmed,       404,  405 

A  bill  of  exceptions  does  not  extthd 
where  prifoners  are  indi£ted  at 
the  fuit  of  the  king,  '  486 

Br-LAW,  vide  LONDON. 

CAPIAS, 
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CAPIAS,  vide  PROCESS. 

A  CAPIAS  may  be  the  firft 
proc€ffs  in  an  adion  of  the 
cafe,  withio  an  inferior  jurif- 
diSioD,  Pages  129,    130 

Sunnmons  doth  not  lie  in  an  aflion 
on  the  cafe,  hut  a  Capias  lies  in 
ircfpafe  in  any  cafe,      1 29,  1 30 

Summons  is  not  a  precefs  in  an  ac- 
tion on  the  cafe,  but  tiPone^  ibid. 

The  (larute  of  19  Hen,  7.  cap,  9, 
doth  not  give  the  Capias  alone^ 
but  at  the  common  law,  where 
originally  there  was  not  fum* 
fnons,  but  a  Pone,  a  Capias  lay, 

130 

In  all  indidments  for  trefpafs,  and 
under  treafon,  a  Venire  Facias  is 
the  firft  procefs^  and  not  a  Ca- 

fWf  37S 

CERTIORARI. 

When  one  prays  a  Certiorari  at  a 
judge's  chamber,  to  renrK>ve  an 
indidment  out  of  London  or  Mid^ 
dkfexy  he  ought  to  give  notice 
of  his  defire  to  the  other  fide, 
three  days  before,  or  oiherwife 

-  the  Certiorari  is  not  to  be  granted* 
By  Twifden  juftice,  74 

A  Certiorari  lies  into  iVales,      ao6 

A  Certiorari  was  granted  to  the 
mayor,  jurats  and  ccmmonalry 
of  the  ancient  town  of  JVincheU 
fea  in  Sujfex,  to  remove  an  order 
or  decree  made  by  them,  who 
return  (amongft  other  things) 
7'hat  Winchelfea  ib  a  member  of 
the  C*.nque  Forts,  and  that  •all 
the  faid  Cinque  Ports  with  their 
members,  by  reafon  of  their  fi- 
tuation  near  the  iea*ibores,  as 
well  for  the  fafe  keeping  the  faid 
towns,    as  of  the  kingdom  of 


England,  againft  foreign  invafions 
of  enemies,  have  always  and 
ought  to  keep  beacons,  watch- 
houfes,  (Jc.  night  and  day,  by 
fea  and  land  ;  and  for  the  better 
maintenance  thereof,  the  faid 
town  mM  to  make  taxes  upon 
every  mhabitant  and  occupier  of 
houfe  6r  land  lying  within  the 
faid  town,  and  liberty  thereof, 
which  privileges  were  confirmtd 
by  Magna  Charta.  That  the  i  ft 
of  May  32  Car,  2.  they  made  a 
tax  of  6d.  per  pound  for  main- 
taining the  faid  beacon  and 
watch-houfes,  and  that  there  was 
no  other  order  "or  decree,  i.  Re- 
Iblved,  though  it  is  not  fet  forth. 
That  the  beacons  or  watch -hou- 
fe were  in  decay,  or  out  of  re- 
pair, it  is  well  enough ;  tor  it 
would  be  dangerous  to  expe£| 
till  they  became  in  decay.  2.  It 
is  to  be  prefumed  the  inhabitants 
will  not  tax  themfelves  unnecef- 
(arily,  being  they  all  concur  in 
the  taxation  \  and  the  order  was 
confirmed.  Pages  4j(8,  449 

CHALLENGE. 

In  an  information,  the  counfel  for 
the  king  challenged  fome  of  the 
jurors,  and  the  court  held,  'i  hat 
by  the  ftatuTe  of  the '53  Ed.  1. 
the  king  ought  to  (hew  caut'e  of 
his  challenge,  but  not  before  all 
the  jurors  of  the  paneV  are  calu  li 
over;  for  if  there  be  enough  bc- 
fides,  no  caufc;  (hall  be  (hewn  of 
the  challenge,  .  473,  474 

No  challenge  ought  to  be  allowed 
contrary  10  the  record  itfelf,  48  5 

In  sn  information  brought  agaititl 
citizens  of  the  city  of  IVorcejlcr, 
i  challenge   was  taken  to   the 

polU, 
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pollst  becayfe  the  jurors  hid  not  licenfe  n  ftnnger  tdpW  \n  Kts 

any  freehold,  within  the  faid  ci^y ;  cattle  into  the  common,  P.  171 

and  the  court  held  that  it  was 

no  good  chaMengc,  for  that  the  COMMON  REOOVERT.  M 

flatute  of  2  Hen,  5.  cap.  3.  ex-  ERROR, 

tends  not  to  this  cafe,  tor  that  it 

is  only  in  caufes  betwixt  party  It  is  noerror  ifl  a  conntidn  rccoiwry, 

and  party,  nor  doth  the  0atute  although  k  doch  not  zppe^r  that 

35  Hen,  8.  cap.  6.  reach  thereto,  there  was  not  any  warrant  of  at- 

but  only  to  (heriflPs  of  counties  torney  fior  appearance,      70,  96 

at  Urge;  for  if  a  panel  made  in  It  it  notcrrcf  in  a  common  recovery 

ccfporations  mud  have  freehold  becaufc  tha  fummons  bear*  rede 

jurors,  they  mud  likewife  have  fubfcqucm  to  tht  return  of  the 

llx  hundredors,  which  cannot  be  Dedimus,                                itid, 

in  any  corporation   in  England  \  fi  Dcdimys  Pttf/laffm '^s  nmt  fttft  6( 

and  with  them  the  judges  in  C.  B,  a  fine,  but  a  warrant  of  ^toniey 

concurred  in  opinion,  Fago  485,  is  part  of  the  recovery,           71 

48 6  #f.  tenant  for  life,  the  rtfitainder  id 

the  ofe  of  ^.  in  tail,  thereimun' 

COMMISSIONERS  of  CHARI-  der  to  C  in  tail,  the  remainder  to 

TABLE  US^S.  the  right  heirs  of  D,  provided 

•                                   A>           ^  ^^^t  A*  ihall  have  power  to  make 

In  an  avowry,  two  qucmonsaroje;  \    r    c              •       ^rr /r 

o  A    tin:    V       L               At  leaics  for  years  m  pofliffion,  re- 

Firft,  Whether  the  commiinon-  ^         ^             r^          '  ^ 

ers  of  charitable  ufcs  mfcy  add  a  1      *  1    r   r  "     ^    ^'      ^' 

c   x{\  ^t       I  ^.l   .k-  ^  makes  a  leafc  for  years,  tocortl* 

power  of   diiircfs   where    there  -       •..r«     -t 

-.^«-  kt,  .k-  ^^•;-.i  «;r.  >  menceafter  thcdcathof  S.with- 

was  none  by  the  onginal  gitt  f  r  'fT            '                          f. 

Secondly,  If  foch  commiflioners  .    j   i.  u  V      rr  t      .  •  r  •  -• 

•^  /*z  /lI.  ^^  k;«^  u«Jr  ;«  rr  And   held   by   Hma  chief  itftice, 

jn  Ckfibtn  can  bind  lands  in  zs/-  «,,   .  n           .       1.'    •    J   l 

/.x.  with  fuch  claufe.    Adjourn-  ^'''^  ^-  ™'y  »»V»«»  ""!*  ^ 

id.  and  adiuA^ed  for  the  avow-  ^7""^'  *'*''«»»«»'  '^\"tt: 

•    u  .1       •  *  •u  .  au      ^  cedent  to  the  eUaie-lail,  becaafe 

ant  in  both  points  that  they  may;  ...           .               r    .       *_ 

r  J  mi               •                    ^i  •  It  IS  m  continuance  or  the  eftate 

fed  ^i^re,                            209  .  ^                                           . 

Where  it  is  faid,  That  if  a  copy^  a                                 u.      .      ^t 

.   ,j     J     r       -.1.^...  £.4       J  A  common  recovery  ban  tenam  rii 

holder  devifes  without  tUrrender  r     /-      1           .•      •          t_      1. 

u     ..  ui    ,.r.    -.•  *—  ►  •  fee-fimple  at  this  day,   thotsgh 

to  aehaMtablc  ufe,  or  tenant  in  .»    ^    u          .            r    i_     ^ 

,ail  fo  derif«,  .hat  it  is  good  ^^*  b«  no  ,«„,„,  of  the  frw- 

ieainft  hi«  Iffoe.  it  i5  not  intend.  ^^' ,^  M^i,             ^3 

'.        J  u    *t.       ^      1^      u  Recoveries  tn  advcrfanr  wnts  did 

ed  fiW>d  by  the  common  law,  but  .            n      r        -n    »      a     t  • 

c        A         jk    .1.    J            c  bar  in  all  cafes,  till  the  Xtmdit 

to  he  made  good  by  the  decree  of  jr.           •        .      ^rSu 

the  Ci^er;,  grounded  upon  the  ''^'"«*'  T*//*"  v''  ^'^'  *' 

Aatoie  of  43  £//z.  «^  ;.     By  "**•     »/ ^-J*^^.  34*.  3»3» 

Jiiypnarrf  ferjeant,                  249  j^,^,  „,  u^j^j  ,^  ,j^  „f,  ^5g 

€0..««)>.  W.  COMMONERS.  ttJ^;^^Xw!:^^ 

A  commoner  cannot  without  d^ ed  foot  fu^caeffivt lyt  aad  the  kcire 
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«ude  of  ihtit  refpefiive  bodies, 
and  ^9  feverftdy  and  refpe&ively 
fo  every  of  the  heirs  male  of  the 
iiody  of  the  ftid  £..Z..  and  the. 
lieirs  male  of  the  body  of  fuch 
heirs  male,  aKxx)rditig  to  their 
if  es  and  feniorities,  the  remain- 
der to  ly.  L.  £JV.  £.  L.  fuffers 
a  recovery  and  dies  withotit  iiTue 
Maie  ;  and  if  £.  L.  had  ao  eftare- 
tail,  or  only  an  efiate  for  life^ 
was  the  queflioo.  And  judg- 
ment was  given  in  B.  R.  that  £. 
L»  had  only  an  eftate  for  life ; 
and  on  a  writ  of  error  bfought 
the  jodgnneot  w^s  reverfed  here, 
and  adjudged  to  be  an  cftate-tail 
in  £.  Z.  and  h  the  recovery  well 
fiiffered.  by  him,         P^f  278, 

3»$ 


SOit 


•  I 


CONDfTfON,  vide  0BLIG4- 
TiON. 


lieflee  for  years,  npon  condition 
that  the  leiG»  fhall  not  afiign  over 
iiis  term  to  any  but  his  kindred 
without  licence  froip  the  kflfor, 
ilie  leflbr  affigtu  over  his  rever- 
fioo,  and  the  leflee  afligns  over 
kis  tenti  and  breaks  the  condi- 

.  lion  ;  and  if  the  grantee  of  the 
reverfion  (hall  take  advantage  of 

.  the  condition  was  the  Qn^rt^ 
doubted,  250 

If  lands  be  given  to  two  upon  con- 
dition, that  they  (haH  not  altert, 
and  one  releafes  to  the  other^  it 
is  m  breach  of  the  condition^ 

413*  414 
CONSPIRACr,  vide  TRESPASS. 

Before  the  ftatute  of  js  Ed,  i.  de 

.  Confpiratoribuff  an  ad  ion  of  opn- 
l^iracy  did  not  lie  for  any  thing 


beiides  for  indidiog  oae  for  fe- 
lony and  treafpn  ;  bpt  by  this 
(latutc  it  lies  for  trefpafs,  and 
againflt  oae  only^  Pt^tt  1.7^,  18^ 

COPTHOLD. 

If  tbe  fine  of  a  copyholder  be  un- 
certain, and  this  place  and  time 
appointed  for  psiyn^tent  of  jit  is 
afferted,  it  feems  there  pught  to 
be  a  denaand,  bfccanfe  it  is.  in 
point  of  forfeiture,  42 

If  there  be  a  real  doobt,  ^yhiether 
the  cuflom  h^  to  pay  a  fine  cer-* 
tain  Or  uncertaiti^  if. the  tenant 
4eny.  to  pay  as  imc^rtgin  iinp, 
this  is  not  any  forfeiture  although 
it  be  found  after  that  the  fine 
ought  to  be  certain^  hat  tbea 
fuch  doubt  ought  to  be  re^I  an.4 
not  covenous,  ibid. 

If  a  copyholder  fuirender  his  rever« 
fion  (berie  needs  no  attommtnt, 

A  copyholder  for  life,  the;  remain- 
der for  life,  (where  the  caflom  of 
the  manor  is  that  the  perPon  firft 
nimiinated  in  the-  copy  may  fur- 
nnider  into  the  hands  of  the  |of(} 
according  to  the  cudom  of  the 
iilanor,  and  by  fifch  furrender 
may  deftroy  all  the  right  of  him 
in  remainder)  the  firft  tenant  for 
life  joins  in  a  fide  Jiar  tmufimce 
di  droit,  He,  with  the  lord  of 
the  manor,  comprizing  the  ma- 
nor and  the  copyhold;  and  ihi« 
was  to  the  ufe  ot'  the  oopyhoMer 
for  life ;  and  the  queOiort  «ias^ 
If  this  fine  be  a  furrender  witbin 
thisxullom  to  bar  the  eftale  in 
remkinder ;  and  refolvcfd  it  ia  not. 
I.  For  that  the  cuftom  extends 
only  to  the  copyhold  e(late»  anH 
that  casiRH  paGs  by  the  fine.  .  2. 

It 


A    T  A  B  L  E    OP     THE 

'It  being  againft  the  common  in  her  fight ;  and  it  (eeiricd  to 
right,   it  (had  be  taken  firidly,        the  court  to  be  feiony,  (or  that 

Pages  402>  403        bis  running  away  with  them,  ex* 

A  cuftom  within  a  manor  that  upon  plains  his  intent  -  preoerfcnt, 
aibrrencfer  made  to  one  and  his  P^^s  275,  276 

heirs,  if  the  furrenderee  comes  The  fuing  a  replevin  to  get  ttie 
not  in  upon  the  third  procUma-  horfe  of  another  man's  to  which 
tion,  he  (hall  forfeit  his  e(tate;  be  hath  no  title,  is  felony,  be- 
if  a  forrender  be  made  to  the  ufe        caufe  injramdem  Legis  276 

of  if.  for  life,  the  remainder  to    So  if  an  officer  cometh  to  a  ncuD, 
'  B.  in  fee,   if  A.  comes   not  in,        and  telleth  him  that  he  is  out- 
JB.  (hall  not  forfeit,    *  404        lawed,   when  the  officer  knoHeth 

the  contrary  to  be  true,  and  by 
CORONE,  vide  TREASON.  colour  thereof  taketh  his  goods, 

it  is  felony,  ibid. 

J'.  Manning  indided  in  Starry  for  One  Furr  was  found  guilty  of  fslo- 
murder;  on  not  guilty,  the  jury  ny  for  taking  of  goods  in  an 
at  the  alTizes  find,  that  the  faid  houfe  which  he  entered  by  cofeur 
Manning  found  the  perfon  killed        of  law,   and  executed,  ibiJ. 

committing  adultery  with  his  Burning  in  the  hand  it  part  of  the 
wife  in  the  very  aS,    and  flung  a        judgment  in  felony,  370 

joiht-ftool  at  him,  and  with  the  If  the  principal  be  Attainted  of  boir- 
fame  killed  him  ;  and  refolved  glary,  the  accefTory  muft  an- 
by  the  court  this  is  but  man-  fwer,  though  the  princtpa/  be 
(laughter,  becaufe  of  the  great-  pardoned ;  t)ut*  if  tlie  principal 
nefs  of  the  provocation,  212        have  either  his  clergy,  or  be  ac- 

Charging  a  robber  before  a  juftice  quitted,  or  obtain  his  pardon be^ 
prefent  is* a  good  taking  within  fore  judgment,  the  acce(fory 
2T  Eliz,  cap.  13.  in  difcharge  of        (hall  not  be  queftioned,  477 

the  Hundred,  221    Before  Ed.  3.  an  infant  could  not 

Two  Frenchmen  were  condemned  bring  an  appeal,  but  fince  it  is 
for  clipping,  and  all  the  juftices        frequent,  483 

were  of  opinion,  that  the  judg- 
ment  jiven  ought  only,  to  he   CORPORATION    vide      LON* 
drawn   and  Aanj^ed,  contrary  to  DON. 

the  opinion  of  C^e  in  his  3^/  /»- 
Jlitutes.  234    Attachment  doth  not  lie  againft  a 

^.  comes  into  a  fempftrcfs's  (hop,        corporation,  152 

and  aiked  to  fee  two  crevats,  A  corporation  that  hath  a  patent  to 
which  (he  (hewed  to  him,  and  make  a  town-clerk  duratUe  bene* 
delivered  into  his  hands,  who  placito  of  the  mayor  and  akfer- 
aiked  the  price  of  them,  (he  told  men,  may  tiim  hini-oot  at  thefr 
him  7  /.   whereuf .  n  the  faid  if,        will  and  (Sleafuire,  188 

offered  3  /.  and  immediately  But  an'alderman  cannot  be  h  toni- 
ran  out  of  the   faid  (hop,  and        ed  out^  HU. 

took  away  the  faid  goods  openly  -^ 

Where 
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Where  timeout  of  mind  a  corport- 
lion  had  power  to  remove  an  ai- 
derman  for  reafonable  caufe, 
though  they  take  a  new  charter, 
wherein  there  is  no  fuch  power 
given  the  corporation,  yet  the 
fame  power  ftill  remains;  for 
•the  new  charter  doth  not  merge 
or  extinguifl)  any  of  the  ancient 
privileges,  but  the  corporation 
may  ufe  them  as  before.  Page  439 

COSTS. 

In  a  writ  of  error  to  reverfea  com- 
mon recovery  where  judgment 
was  affirmed,  no  coils  to  be  giv- 
en becaufe  no  delay  of  execu- 
tion, 134,    135 

At  the  common  law  there  was  no 
cods  in  a  writ  of  error,  135 

Cofts  at  thiedifcretion  of  the  court. 

In  an  adion  of  trefpafs  vi  (^  arjnit 
brought  for  deftroying  his  goods, 
the  plaintiff  (ball  have  his  ordi- 
nary cofts  though  the  dancagcs 
be  under  40  /.  for  that  the  (la- 
tute  of  22  i^  aj  Car.  2.  cap.  5. 
reaches  only  to  fuch  a£lions  in 
which  the  freehold  may  come  in 
debate,  487,  488 

COVENANT. 

A  covenant  on  payment  of  a  fum  to 
caufe  a  recognizance  to  be  can- 
celled, and  the  fame  to  be  .va- 
cated before  (uch  a  day,  although 
be  do  fo,  yet .  if  he  fue  execu- 
tion before,  it  is  a  breach,  25,  26 

Leflee  for  years.grants  to  the  plaid- 
tiff  fo  much  of  his  term  as  (hould 
be  to  come  at  the  time  of  his 
death,  and  covenanted  that  he 
(bould  enjoy  it,  and  gave  bond  to 


perform  covenants,  and  madetht 
defendant  his  cxecuior,  and  died, 
who  entered,  and  oufted  the 
plaintiff;  and  in  debt  on  this 
obligation  adjudged  that  the  grant 
was  void,  and  there  being  qo 
grant,  there  could  he  no  cove- 
nant, and  fo  no  bond,     jPage2'j 

It  is  agreed  that  J,  Iball  pay  B. 
700/.  for  the  land  in  D.  coven- 
ant lies  againd  B.  if  he  will  not 
convey  the  land,  183 

Leflee  for  years  covenants  to  repair, 
provifo  that  the  leflbr  find  grand 
timber,  there  in  an  adiun  of 
covenant  ^he  plaintiff  ought  to 
aver  that.he  offered  grand  timber, 
for  they  are  mutual  covenants, 

183 

On  a  covenant  to  make  farther  af- 
furanccy  it  feems  the  covenantor 
is  not  obliged  to  make  it  with 
covenants,  190 

But  by  Twi/den  Juftice,  the  law  is 
altered  fmce  Coie  and .  Kinder*% 
cafe,  in  Cro.  Jac.  as  to  covenants 
in.  a  conveyance,  if  they  be  rea- 
fonable they  nuy  be  infer  ted,  but 
not  that  he  is  feifed  of  an  abfo*. 
lute  eftate  in  fee-timple,  or  the 
like,  i9i 

A  covenant  for  the  true  imprifoo- 
ment  of  y.  S.  and  alfo  to  pay 
chamber* rent«  ijc,  is  a  covenant 
for  eafe  and  favour,  and  to  within 
the  Aatute  of  8  fjkn,  6.         222 

If  leffee  for  years  be  diftrained  by 
the  lord  paramount,  though  he 
cannot  have  a  writ  of  mefne,  yet 
he  (ball  .have  a  writ  of  covenant 
in  lieu  thereof,  257 

If  an  agreement  be,  that  the  plains 
.tiff  from  thenceforward  fliail 
quietly  receive  all  the  tithes  of 
fuch  clofes. without  any  interrup- 
tion or  mole(|atioD;  adjudged  a 

full 


1 


A.  T  A  B  L  E    Of    Trfje 


.  ftiit  inequity  is  a  breach  of  his 
tgrcementy  Pagg  3  7  ( 

A  covenant  noc  to  iiffign  a  chofe  in 
M^ion  to  any  perfon  whatfoeTer, 
an  alfignment  in  equity  is  a 
breach  of  the  covenant,  for  in 
law  no  ailignnnent  can  be  of  a 
thing  in  adton,  ^therefore  the  in- 
tent of  the  covenant  muil  be  of 
fudi  aiTignoient  an  can  be,  that 
4S9  an  aflignmenr  in  equity  ad- 
mitted, 459,  460,  461 

When  covenants  are  joint,  and 
when  feveraU  iiid. 

The  defendant  (being  a  brewer) 
covenants  that  the  plaintiff  fiiall 
have  feveo  parts  of  ali  the  grains 
tsade  in  the  defendant's  brew- 
houfe,  for  feven  years  then  next 
feUowing*  and  afligns  a  breach, 
that  the  defendant  with  intention 
10  ^ceif  e  the  platottff,  did  put 
divers  quantities  of  hope  into  the 
malt,  of  which  the  grains  were 
made,  by  reafon  whereof  the 
grains  were  fpoiled,  and  became 
unprofitable  to  the  plaintiff,  and 
•verdid  and  judgment  for  the 
plaintiff,  although  objeded  that 
'  the  grains  were  delivered  accord-* 
ing  to  covenant ;  and  though 
the  defendant  had  mixed  hops, 
.  an  adion  of  the  cafe  lies  in  that 
cafe,  and  not  covenant,         464 

if  I  covenant  that  I  will  leave  all 
the  timber,  which  ts  growii^  on 
the  land  I  hire^  on  the  land  at 
the  end  of  the  term  ;  if  I  cut  it 
down,  though  I  leave  it  on  the 
land,,  it  is  a  breach  of  my  co- 
venant, ibid, 

CXIsrOMr  y\ifi  LONDON. 

A  cnftom  alledged  in  fitri  not  in 
fd^;  is  naughty  4 


As  a  coAotn,  that  every  man  fmy 

turn  bis  plough  upon  tha  nett 

.  land  adjoining,  if  it  is  not  fowa 
virtth  com^  u  naughty  wkbout 
adding  the  nfnge,  Apr  4 

A  cuftom  found  wkhsn  a  nuMor, 
that  every  tenant  of  the  (aid  ma- 
nor potmffet  fwrfium  reddwre,  He 
ill.  Hfid, 

So  iictt  iS  Ikmt  for  the  iotd  to  fet 
a  pain  for  the  breach  of  a  by- 
law,  adjudged  void,  25 

A  cuftom  withm  the  manor  of 
Wefiham  in  Effex^  that  the  wife 
fliall  be  endawedof  the  moiety 
cf  all  fuch  oopyimld  lands  as  her 
hufband  vraa  ieiud  of,  58 

Unity  of  poSc&on  daCfcpoya  a  cuf- 
tom^  192 

if  a  cuftom  bid  in  oocnpien  be 
good  ?  Md. 

That  Ml  being  leiicd  cf  the  manor 
of  if.  to  which  he  hath  a  ieet  be- 
tonging  by  cuAom  time  out  of 
mind,  the  inhabitants  of  A  ofed 
to  fend  a  ccmflabk  to  the  faid 
Ieet,  and  that  a  Ieet  was  held 
fuch  a  day,  and  ootica  thereof 
given  at  D.  atid  tbey  did  net  fend 
a  conftable,  and  that  the  ftev- 
and  inapofed  a  fine  of  39/.  1 1  J. 
on  the  inhabitants,  for  which  he 
diftrained ;   held  a  good  cuftom, 

204 

But  when  a  duty  is  raifed  by  cuftooif 
a  diftrefs  for  that  duty  muft  Ik 
maintained  by  the  like  cuflomj 
and  incident  to  it ;   fSMrrv.    iUd* 


i^mumm^atl^mmmtm  wml*^mm»^* 
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DAMAGES,   and  INSSftRT  d 
DAMAGES. 


I 


N  ^tiRue»  the  oniiflt«ti  -ti  ibe 
value  o(  tfa^cbtfiets  <a  ibe^r- 

4ta 
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mty  be  fupplnd  by  «  writ  of 
inquiiy.  Page  124 

Ui  tta  ttachmcnC  on  a  pfoblbition 
where  danuiges  ere  § iven  for  the 
{riaiatiff»  there  he  ought  to  lay  a 
viAie  where  the  fnit  10  the  eccle- 
fiaftkal  court  was;  otberwife 
the  want  of  a  vifne  hurts  not, 

387,  388 

DEBT. 

Ir  debt  for  rent»  the  |i1aimiflF  de- 
iDifet  bf  indenture  a  houfe  to  a 
widow^  rendering  rest^  the  de- 
fendant marries  her,  the  rent  is 
behind  during  coferture^  the 
wife  diesf  and  the  plaintiflF  brings 
debt  on  the  indenture  againft  the 
}iilA>t«Ei;  and  adjudged  oh  de^^ 
morrer^  it  well  lies,  6 

J.  fetfed  of  lands  in  fee>  demifet  to 
the  defendant  for  twenty-one 
years  rendering  rent  during  the 
term,  and  then  grants  the  rent 
only  (without  the  reveriion)  to 
the  plaintiff  and  his  affigns,  dur- 
ing the  term,  and  the  defendant 
atturnsy  and  for  rent  behind  the 
pUintiff  brings  debt, 'and  on  Nil 
debet  found  for  the  plaintiff,  and 
moved  in  arreft  of  judgment, 
that  debt  lies  not  for  want  of  fri- 

.  y\ij\  the  court  was  divided, 
and    no   judgment  was   given, 

II,   la 

Pebt  lies  for  an  annuity  granted  for 
.  years,  Hid. 

Debt  lies  upon  a  leaPe  of  a  fair, 
and  therefore  a  bifliop  may  grant 
a  fair  for  years,  beoaufe  debt 
lies,  but  not  for  life^  ibid. 

By  WpMam  jufticet  ihUL 

If  an  annuity  be  arrear^  and  the 
grantee  dies,  his  executors  (hall 
have  debe>  ItecauCe  Ibe  perfon  of 


the  executor  was  ^igirailly 
charged,  Petge  1 1 

A  (eigniory  in  fee  it  granted  for 
years,  the  graiHce  fliaU  not  have 
debt  becaufe  it  is  out  of  a  fee. 

Ibid. 

But  after  the  term  expired  lie  (halt 
have  debt.    By  TwiJUm  juftice, 

II 

Debt  lieth  not  againft  the  bail  on 
his  recognizance  upon  a.  judg- 
ment given  againft  the  principal, 

H 

Tenant  ^r  aster  vU  t)f  tithes  in 

groTs^  makes  a  leafe  for  years^ 
rendering  rent,  and  diedf  his 
executors  bring  debt  for  the  reat» 
and  the  defendant  demucs  to  the 
count )  and  by  the  better  opini* 
on  of  the  court  the  afiion  lies 
not,  18 

If  the  fiither  defires  one  to  6nd  phy- 
fick  for  his  daughter,  debt  lies 
againft  the  father^  6} 

Debt  lies  for  a  fine  impofed  on  one 
for  a  contemipt  committed  in  a 
court- leet,  68 

Debt  lies  upon  a  judgment  as  wel 
after  a  writ  of  error  brought^  as 
before,  100 

In  debt  forwent  againft  anaffignee, 
fuare  if  he  may  plead  allignnient 
Ofer    without  pleading    noticu^ 

i6a 

Debt  is  brou^t  on  a  deed  f>oU,  on 
oyer  it  was  in  ihefe  words,^  it  u 
agreed  thgt  A.  JbMpOf  U  B.  700U 
fer  tie  Itmdt  in  D.  and  held  that 
debt  lies  upon  if,  183 

In  debt  for  rent  for  (is  yean  ujpon 
a  ieafe  for  years  to  the  defimdant 
For  tithes,  the  defendant  as  to 
the  two  years  pleads  Nil  debet^ 
and  as  to  the  othrr  four  years  he 
pleads,  that  before  any  of  the 
faid  rent  incurred^  ke  affigned 

over 
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over  the  faid  leafe  and  tithrs  to 
one  V.  of  which  the  plaintiff  had 
notice,  and  did  receive  the  rent. 
Judgment  y?  a^io.' 
The  p$intt  were  t'VuOf 

1.  When  the  dean  and  chapter 
nruike  a  leafe  of  tithesy  ren- 
dering rent 9  whether  the  mo- 
ney refcrved  be  a  fum  in  grofs 
or  a  rent  ? 

2.  Admitting  it  to  be  a  rent,  if 
the  acceptance  (hall  bind  as  in 
cafe  of  a  private  perfon  ? 

The  cafe  is  not  refoWed/  but  as  to 
the  fecond  point  Twifden  jufttce 
held  the  acceptance  void. 

Leflee  for  life  makes  a  leafe  for 
years,  leflee  for  years  Airrcnders 
to  the  reverfioner,  rendering 
rent ;  a^jtidged  an  adion  of  debt 
well  lies  for  the  rent,  becaufe  it 
is  a  duty  by  way  of  contrad. 

Page  222 

Declaration  in  debt  for  rent  arrears, 
is  good,  without  (hewing  the 
mean  affignments,  upon  a  de- 
murrer, 389,    390 

In  an  a£lion  of  debt  §>uf  tam^  upon 
the  ilatute  of  23  Eliz,  cap,  i .  for 

'  not  coming  to  church,  itfeems 
conformity  doth  not  difcharge  the 
penalty  due,  391,    392 

But  by  the  ad  of  i  Jac,  cap,  4.  the 
defendant  is  difcharged  in  fuch 
cafe  by  his  conformity,  466 

Debt  upon  the  ftatute  of  23  Eiiz^ 
cap,  I.  for  not  coming  to  church, 
may  be  brought  in  this  court  not- 
withflanding  the  ftatute  of  21 
Jac,cap,i^.  ,  394 

An  adion  of  debt  cannot  be  com- 
menced before  judices  of  affife, 

ibid. 

In  debt  for  rent  on  a  leafe  for  years, 
the  defendant  pleads,  that  on 
Chrijtmaf  day  (be iog.ihe  quarter- 
day)  he  was  at  the  faid  meifuage 


by  the  fpace  of  an  hour  bofore 
fun-rifing,  until  fun-fetting  ot 
the  f^me  day,  and  that  neither 
the  plaintiff  nor  any  otheron  her 
behalf  came  or  was'  ready  there 
to  receive  it,  and  that  always 
fmce  the  faid  day  hath  been,  and 
yet  is  ready  to  pay  the  fame: 
the  plaintiff  demurs,  for  that  the 
defendant  hath  not  alledged  a 
tender,  but  only  that  he  was  rea- 
dy there  to  pay;  but  adjudged 
for  the  defendant;  for  tender 
needs  not,  but  where  there  is  a 
condition,  A!f^/4i8,  419 

DEMURRER,     vide     PLEAD- 

JNGS. 

If  a  plea  conclude  kic  parahu  efi  vf- 
rificare,  where  it  fhould  be  hoc 
petit  quod  inquiratuTy  it  b  fub« 
(lance  on  a   general  demurrer, 

94,  98 

Declaration  in  debt  for  rent  arrear, 

is  good  without  fliewing  mean 

aflignments    upon   a    demurrer, 

389,  390 

DEODAND. 

One  in  ringing  was  taken  up  by  the 
bell-rope,  and  by  it  was  killed, 
and  if  the  bell  was  a  Deoda^, 
was  the  queftion  ;  .dubitatur,  97 

A  milUwheel  cannot  be  a  Deodandf 
by  Hide  chief  juftice,  ibid. 

There  may  be  a  Deedand  where  the 
party  (lain  is  under  the  age  of  dif* 
cretion.  By  Twi/den  and  JlCr- 
ton  juftices,  208 

m  t 

DEPARTURE,     vide    PLEAD- 
ING. 

The  plaintiff  counts  opcHi  aa  in- 
denture of  apprenttce(hip;  the 

dcfendaa 
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defendant  pleads,  that  at  the 
time  of  the  entering  into  the  f^id 
indenture  he  was  an  infant :  the 
plaintiff  replies,  that  hy  <he  cuf- 
tom  of  the  city  of  London,  if  one 
under  age  binds  hinifelf  appren- 
ti(^e  it  (hall  be  good  againft  him ; 
and  the  doubt  on  demurrer  was, 
if  this  be  a  departure  ?  the  court 
was  divided,  Pagf  6o 

If  in  covenant  the  defendant  plead 

*  performance,  and  after  rejoin 
that  the  plaintiff  ouded  him,  it 
is  a  departiire,  22 

If  the  plaintiff  in  his  replication  de- 
part from  his  count,  if  the  de- 
fendant takes  iffue  upon  it,  and 
it  be  found  for  the  plaintiff,  th& 
defendant  (hall  take  no  advan- 
tage of  that  departure,  other- 
wife  if  he  had  demurred  upon  it, 

86 

If  a  rejoinder  confcfs  that  which  was 
denied  in  the  bar,  it  is  adeparture, 

94 

DEVISE,    vide    REMAINDER. 

A  woman  having  twofonsby  divers 
hu(bands  (which  were  dead) 
(viz.)  Thomas  t)y  the  firft  huf- 
band,  and  Leonard  by  the  fe- 
cond,  devifes  the  lands  in  quef- 
tion  to  Thomas  for  life,  and  if  he 
die  without  iflTueof  his  body  liv- 
ing at  the  time  6f  his  death,  then 
to  L.  in  fee  ;  but  if  Thomas  have 
iffue  living  at  the  time  of  his 
death,  then  the  fee  (hall  remain 
to  the  right  heirs  of  Thomas  for 
ever ;  the  Avoman  died,  Thomas 
entered,  and  fuffered  a  recovery, 
and  dies  without  iffue.  i.  And 
hMThomas  had  an  eftate  but  for 
life  only,  with  a  contingent  re- 
maiiider  to  Leonard,  which  was 


barred  by  the  recovery.  Pages  aff r 

29,  3a 
2.  A  devife  to  one  who  is  (heir) 
for  life,  rhe  remainder  in  con- 
tingency is  good,  and  the  dif- 
cent  of  the  reverlion  (hall  not 
drown  his  effate  for  life,  28,  29, 

30 
What  (hall  be   faid  an  executory 

devife,   and   what   a  contingent 

remainder,  /A/rf, 

Executory  devifes  are  grounded  on 
the  Ci-mmon  law,  83 

Capite  lands  were  given  to  the  huf- 
band  and  wife,  and  the  heirs  of 
the  hu(band,  and  the  hu(band 
being  alfb  fole  feifed  of  focage 
lands,  devifes  all  his  focage  lands 
and  dies,  living  his  wife ;  and 
refolved  it  is  a  good  devife  for 
the    whole,    by   three .  juffices. 

If  lands  be  given  to  two,  and  the 
heirs  of  one  of  them,  that  revec- 
fion  is  not  devifable  ;  by  Wind* 
ham  and  Trvifden  juftices,        40 

If  lands  be  given  to  two,  and  the 
heirs  of  one  of  them,  and  be  that 
hath  the  fee  dieth,  no  ward(hip 
can  be,  for  the  furvivor  remain- 
ed tenant  during  life,  ibid. 

Stephen  Norton  feifed  in  fee  of  the 
lands  in  queffion,  in  1651,  aiade 
his  will  in  writing,  and  gave  di* 
vers  legacies,  y^.  Item,  ./  give 
to  my  brother  Anthony  Norton 
30/.  per  annum.  Item,  /  give 
my  lands  in  Kent  and  Suffex .  to 
one  of  my  coujin*  Nicholas  Am- 
bur  (I*/  daughters  that  fhall  mof^y 
with  a  Norton  within  fifteen 
years^  and  I  make  Nicholal  A(n- 
hurft  /nry  executor,  Nicholas  Am* 
hsrjl  had  three  daughters,  Eliza- 
beth, Anne  ^nd  Mary,  Stephen 
Norton  the  defendant  marries  £Zr- 

zabeth. 
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xaktif  and  the  leflbr  of  the 
plaintiff  nuurries  the  heir  at  law. 
And  whether  the  heir  at  law^  or 
the  devifee  (hall  have  the  lands, 
vfWE  the  queftion  ?  And  refblved 
that  the  devifee  (hall  have  the 
hnd9,  and  that  the  devife  was 
good  notwithftanding  the  incer- 
tainty,  and  that  although  the 
ivordt  are  not  who  Jball fir Ji  mar- 
ry wth  a  Norton,  yet  the  law 
(applies  thefe  words  as  well  in  a 
devife  as  grant,  Pagg^z 

A  devife  to  A.  for  fifteen  years,  the 
renaainder  to  the  right  heirs  of 
J,  D.  is  not  good ;  hot  to  A.  for 
sfteeri  years,  the  remainder  to 
the  firft  fon  of  J.  D.  is  good, 
becaufe  the  devifor  takes  notice 
that  he  hath  not  a  fon,  and  in- 
tends a  future  ad,  and  the  law 
aids  him  which  was  ifwps  conjllii  \ 
by  Brirfjfmfln chief  juftice,  -     83 

A  devife  to  an  infant  in  ventre  fa 
mere  for  fifteen  years,  the  re- 
mainder over  is  good  by  way  of 
executory  devife,  ihid. 

An  eflate  infuturoy  and  a  contingent 
precedent  makes  an  executory 
devife,  ibid, 

I  give  all  to  my  mother  ^  all  to  my  m^** 
ther ;  refolved  lands  do  not  pafs 
by  thefe  words,  97 

Sarah  the  wife  feifed  in  fee  of  a  co- 
pyhold, furrenders  to  the  ufe  of 
herfelf  and  R.  her  hufband,  and 
the  heirs  of  the  hnfband,  the 
bufband  after  furrenders  to  the 
ufe  of  bis  will,  and  by  his  will 
devifes  the  land  by  thefe  words ; 
my  lands  in  Hackney  which 
were  my  wife^s^  and  now  hers  for 
hfd  I  give  to  the  heirs  of  the  body 
of  my  faid  wife^  if  that  ne  or  they 
Kve  till  fourteen  years  of  age  ;  and 
for  want  of  fitch  heirs  ^  then  to  Wil- 


liam Jacob  and  his  hdrr^  R.  the 
devifor  dies,  SaroA  his  wifie  fur- 
vives  and  marries  H.  C.  by  whom 
fhe  had  iflue  the  lefior  of  the 
plaimiff.  K  C.  fuffert  a  reco- 
very, Sarah  dies,  and  che  kf- 
for  of  the  pbdntiff  eBtera*  aad 
the  heir  of  R.  the  devifor  enters 
upon  hira.  The  points  were^ 
i/?,  what  pafles  by  the  will? 
and  on  that  point  the  court  was 
divided  in  opinion.  2^,  what 
operation  the  recovery  hath? 
and  held  the  recovery  works  00^ 
thing  becaufe  copyhold,  and  a 
recovery  of  a  copyhold  doth  not 
dock  the  remainder  without  cuf- 
tom.        Pages  162,   163,    164 

Where  there  is  a  precedent  devife, 
there  (hall  not  be  a  contingent 
executory  devife ;  by  Wyndham 
juftice  164 

A  devife  to  an  infant  in  ventre  fa 
mere  if  good  ;   fiuere.  ibid. 

A  devife  to  J,  S,  when  he  marries 
fuch  a  one  is  good,  but  no  eClaie 
vefls  till  marriage ;  by^  Twifien 
juftice,  ilii. 

The  earl  of  //.  feifed  oF  Newport- 
houfe  in  fee,  devifes  the  fame  to 
his  lady  for  lifci  the  remainder 
to  A.  his  grand-child  in  Mil|  pro- 
vided, and  upon  condition,  that 
if  the  faid  grand-child  O^U 
marry  without  the  confent  of  her 
grand-mother,  and  the  earb  of 
Warwick  and  Manchejler^  and 
the  major  part  of  them^  or  (hoidd 
die  without  iffuc  of  her  body* 
that  then  it  (hould  ronnva  vnto 
B.  one  other  of  the  detHbr's 
grand-children,  and  (ifter  to  / 
A*  marries  without  codtdt  at 
her  age  of  fourteen  jcari»'iwi 
had  no  notice  of  tb«  wil|^  t^ 

i.Refolved 


PRvINCiPAL    MATTERS. 


I .  RefoWtd  it  is  a  limitttion  and 
not  a  comtnion.  a.  Notice  of 
ih^  condkion  was  not  neccflary, 
for  that  none  is  appointed  by  the 
the  devifef  to  give  notice.  Pages 

236,  237 

7'empletLnd  two  others  were  tenants 
in  common  of  a  manor.  Temple 
makes  his  will  in  writing  of  his 
third  part,  and  after  by  inden- 
ture and  fine,  partition  is  made 
between  the  tenants  in  cooHnon, 

240 

And  if  this  partition  be  a  revoca- 
tion of  this  will  was  the  queAion ; 
and  it  fecmed  to  all  the  barons  it 
was  not  any  revocation ;  but 
judgment  was  not  given,  becaufe 
the  plaintiff  obtained  leave  to 
difcontinue,  ibid, 

A  man  fetfed  of  lands  held  in  Capite, 

'  devifes  the  whole  to  the  corpor- 
ation of  the  city  of  Nwwiehy 
upon  a  charitable  ufe;  and  re- 
folved  the  devtfe  was  only  good 
for  two  parts,  and  not  for  the 
whole,  249 

Where  it  is  faid,  that  if  a  copy- 
holder devife  to  a  charitable  ufe 
without  furrender,  or  tenant  in 
tail  fo  defifes,  that  it  is  good 
againft  the  iflue;  it  is  not  in- 
tended good  by  the  common  law, 
but  to  be  made  good  by  the  de- 
cree of  the  Chancery  grounded 
upon  the  ftatute  of  43  Eliz.  cap, 
4.  By  Aftf^iutr^/ferjeant^       ibid. 

Hen,  W.  being  feifed  of  lands  in  fee, 
devifes  them  to  John  Higden  and 
his  heirs  during  the  life  of  Robert 
Durdaniy  the  remainder  to  the 
heirs  males  of  Robert  Durdant 
now  living;  and  the  queftion  was, 
Whether  George  Durdaniy  the 
only  fon  of  the  faid  Robert^  (hall 
take  in  ixmatnder,  during  ihe  life 


of  his  [fethcir  ?^  And  refodved  i^ 
B,  R.  That  the  devife  vefied  an 
eftaie  in  remainder  to  George  im- 
mediateiy  after  the  death  of  (he 
devifor,  for  that  the  words  ieiri 
male  (now  living)  was  in  a  wtH  a 
roanifeft  defcription  of  Georgef 
who  then  was  heir  apparent  of 
Robert^  and  known  to  the  devifor 
to  be  fo,  for  he  was  hit  uncle 
and  godfather;  bat  after. error 
being  brought  in  the  Exchequer- 
chamber,  this  judgmeiit  was  re« 
verfcd,  Afgv/  330,  331 

Note ;  Tiis  cafe  was  after  brought 
into  parliament  by  writ  of  error f 
and  tie  judgment  in  the  Exchequer 
was  reverfedy  and  the  judgment  in 
B.  R.  affirmed.  Jones  Rep.  gg^ 
100. 

The  word  (Heir)  in  a  wHI  may  be 
intended  the  defcription  of  a  per- 
fon,  but  not  when  it  is  in'  the 
plural  number,  333 

Where  an  eftate  is  limited  to  the 
heirs  of  the  body  of  the  father, 
it  is  an  eftate- tail,  iUd^ 

He  the  2  September  1679,  makes  his 
will  in  writing,  and  makes  EBz- 
a'yth  his  wife  his  executrix,  and 
gives  her  all  the  Reftduum  of  his 
eftate  after  fome  legacies  paid, 
Elizabeth  dies  5  SeptenAer  1679, 
in  the  life-time  of  the  teftator, 
and  he  having  notice  of  thc^  death 
of  his  wife,  makes  a  nuncupa- 
tive will,  dated  6  ff^^mifr  1679, 
and  gives  to  G.  R  all  which  he 
had  given  to  his  wife,  and  died 
13  September  1679,  and  the 
^are  was.  Whether  this  nun- 
cupative cddicil  be  allowable  fince 
the  ftatute  of  frauds  and  perju- 
ries }  And  refoived  by  commif- 
iioners  of  delegates,  that  the  mm- 

copative 
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cupattive  codicil  is  good,  for  by 
the  death  of  Elizabeth  before  the 
teflator  the  dcvifc  of  the  Rr/t'*. 
duuM  became  totally  void,  and  fo 
there  was  no  will  quatenut  as  to 
that  part ;  and  fo  the  nuncupa- 
tive will  was  quaji  a  new  will  for 
fo  much»  and  was  no  alteration 
of  the  will  as  to  fo  much,  be- 
caufe  there  was  no  fuch  will,  its 
operation    being  deternninedy 

P^g^  334 
If  A,  be  pofTefled  of  an  et^ate  of 

looo/.  and  by  his  will  in  writing 

gives   500/.  of  it  to  B,  he  may 

give  the  refidue  by  a  nuncupative 

•    will,  fo  as  he  do  not  alter  the 
executor,  335 

A*  P.  in  Feb.  1649  makes  his  will 
in  writing,  and  gives  a  legacy  to 
his  niece  in  thefc  words,  /  do  or^ 
dain  and  give  to  my  dear  niece  Flo- 
rence Roll,  fccGtid  daughter  of 
my  brother  Dennis  Roll,  the  fum 
tf  500/.  ivhich  my  ftjler  the  lady 
Cholnoly  hath  now  in  her  hands 
cf  mine  J  as  by  her  bond  made  to  me 
appears.  And  nukes  no  execu- 
tor, and  dies  in  0^.  69.  About 
ten  years  before  his  death,  the 
lady  Chohnly  paid  him  the  »;oo/. 
And  if  the  legacy  is  due  is  the 
qneftion,  335 

Andrufolvetithelegacyisducjthough 
the  fecurity  was  altered,        ibid. 

If  a  man  dcvifc  a  legacy  out  of  debts 
due  in  fevcral  countieSf  and  the 
debts  are  called  in  before  the  tef- 
tator's  death,  yet  the  legacy  re- 
mains good,  ibid. 

The  fame  law,  if  a  legacy  be  given 
out  of  monies  at  intereft,  and 
called  in  before  the  teftator's 
death,  ibid. 

But  otherwife  of  a  fpecifick  legacy, 
for  that  may  be  loll  by  being  al- 
tered, ibid. 


R.  B.  being  feifed  of  lands  in  fee, 
.  and  having  ifTue  Robert  his  young- 
er foo«  who  had  ifliie  Robert j  by 
his  will  in  writ  ing  devifes  his  lands 
to  Robert  his  fon  and  bis  heirj, 
and  gives  to  his  grand-child  Ro- 
bert 100/.  after  Robert  the  fon 
dies,  and  after  R,  B.  the  father 
by  a  codicil  in  writing  devifes 
part  of  the  lands  before  given  to 
his  fon  Robert^  by  his  will  to 
another,  and  wills  that  the  co- 
dicil be  annexed  and  made  part 
of  his  will,  and  the  fame  day  re- 
publifhes  his  will,  and  then  alfo 
Ammo  Tejlandif  by  words  with- 
out writing,  declares  That  his 
grandchild  Robert  (hall  take  and 
have  by  the  faid  will,  as  his  fon 
Robert  might  take  and  have.  The 
devifof  dies,  and  Robert  the 
grandfon  enters,  and  the  daugh- 
ters and  heirs  of  William,  eldeft 
fon  0/  Robert  the  grandfather, 
enter  upon  him,  and  leafe  to  the 
plaintiflF.  Judgment  was  given 
in  C.  B.  for  the  defendant ;  and 
error  being  brought  upon  thif 
judgment,  the  judgment  was  re- 
verted by  three  juftices,  cmitra 
Dolben  juftire.     Pages  408,  409 

F.  K.  being  feifed  of  lands  in  fee, 
and  having  iflfue  divers  fons  and 
daughters,  devifes  to  his  third 
fon  Gerard  K.  after  the  deceafe 
of  his  wife,  all  the  lands  in  quef- 
tion,  to  him  and  his  heirs  for 
ever*  provided  always,  and  upon 
condition.  That  his  fon  Gerard 
(hall  pay  unto  his  daughter  Eliz- 
abeth 100/.  within  fix  months  af- 
ter his  wife's  death,  and  at  his 
age  of  21  years,  and  for  default 
of  payment  thereof  accoiflingly, 
he  gives  the  fame  to  his  f|«l 
daughtef  EUxtAith,  aiul  her  ban; 
and  farther  devifes^  That  if  his 

(aid 
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'  Hid  f6Vk  G^atd  happ^fi  t6  die 
wftliout  iflucy  h\i  daughter  £//2- 
hUfih  1 66/.  being  fiHl  paid,  then 
fh^  remainder  of  his  dfldte  to  be 
divided  amongft  his  Tons  and 
daughters,  and  the  furvivors  of 
them;  and  the  queAion  was» 
V^h^t  eftate  Gerard  K,  took  by 
(hij  willy  whether  ah  eftaie  in 
fb6  or  in  tail;  and  adjudged  he 
had    but   an    eHfife-tail,     425, 

Pages  426,  Wr. 

Jahh  Cheek  fcircd  of  boufes  and 
lands  ih  feci  deviftth.  That  his 
wife  (hall  have  and  enjoy  the 
fstme  during  her  natural  life,  if 
(Tie  do  not  marry  ;  but  if  ^e  do 
ttxitty^  then  he  wilts  that  his  fon 
tJumpkrey  fliall  prcfently  aflfcr  his 
mother's  marriage  enter  and  en* 
j6y  th^  faid  pr^miflesy  to  hifn 
iirtd  the  heiri  niale  of  his  body. 
\t\  \\\\i  cafi  t>yo  points  were  flir* 
red,  1/7,  What  eltate  the  tcfta- 
tor  intended  for  \\\i  wife  in  this 
will.  2^/y,  Whether  the  remain- 
A^t  to  tJuniphrey  be  a  contingent 
Of  veiled  remainder?  And  ad* 
judged  (he  hith  an  ejdate  during 
her  wid6wh66d  only  apd  ho  more, 
Shd  fhat  it  was  no  contingent  re- 
Mflinder,  but  an  e(Ta(c  yeflfed  in 
Humphrey^  to  take  effed  in  pof- 
feffion  upoif  the  marriage  or  death 
of  the  Wife,        42 7,  428,  ^r. 

A.  ftifed  in  fee  devifes  all  his  lands 
in  ilf.  Lahgley^  being  the  land  in 
(Jueftion,  unto  his  two  daugh- 
W^t  Blizdbeth  and  Anne,  and 
fheiy  heirs,  equally  to  be  divided 
betwiir  thdm,  and  in  cafe  they 
happen  to  die  without  ifliie,  then 
h^  gives  and  devifes  alt  the  faid 
finds  to  his  nephew  /*.  M.  eldeft 
fon  of  his  brother  IT.  Af.  de- 
ceafcd,  jand  to  ih^  heirs  male  of 


his  body  A  with  divers  remainders 
over.  The  quell  ion  was.  Whe- 
ther Anni  being  dead  without  if- 
fue,  and  £lizabitA  furviving,  the 
faid  P.  Jii.  who  was  the  leflor  of 
tjie  plaintiff,  (hall  have  that 
moiely  of  the  lands,  or  Eliza- 
beth the  other  fifler  fhall  hold  it 
to  her  and  the  heifs  of  her  body, 
by  way  of  remainder  byirnplica- 
tion;  and  adjudged  that  JP.  m- 
takes  nothing  upon  the  death  ot 
Anne,  but  tliat  her  part  rcAiains 
to  her  fifter  Eltzabeii,  by  way  of 

a  crofs  remainder,       f^^^K^^AS^* 

453,  yr. 

A  devife  governed  by  the  intention, 

whether  it  be  cxprefTed  in  apt 

words  or  not,  -ibid. 

DISCONTINUANCB. 

An  eftate  is  limited  to  the  hpfband 
for  life,  tlie  remainder  (oihe  wife 
for  life,  the  remainder  tp  the 
heirs  of  the  body  of  tjic  huf- 
band,  which  he  (hall  t)eeet  on 
the  body  oi  his  yfittf  (jc,  the 
hufband  and  wife  levy  «  fine,  if 
this  be  a  difcontmuance*     36, 

None  can  difcontinue  an  eflatcrtail, 
unlefs  he  difcontinue  the  rever- 
fion,  and  therefore  if  tenant  in 
tail  infeoif  the  donois  it  is  <io 
difcontinuance  of  the  intail^  J44 

blSSEISItf. 

tn  an  aflife  between  two  tenuits  in 
common,  a  forbidding  by  word 
of  rnouih  to  the  tenant  to  pay 
his  rent,  was  adjudged. a  diflei- 
fin,  371 

Two  tenants  ini  fpeqial,  tail  recover 

in  an'  aiiife,  and*  after  one  dies 

K  k  without 
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w'uhout  idue,  and  the  other  be- 
ii'g  tenant  in  t;iil  after  poiTibiliiyy 
is  re'difleifedy  he  (hall  have  a 
rcdifleifinj  l>ecaure  it  is  the  fame 
freehold  \«hich  he  had  before, 
and    is  pait  of   the  e(liite-tail» 

Page  484 

CUTCHl^ 

Rcterfion  of  Dutchy  lands  pafles 
by  the  Dutchy  fcal,  without  at- 
tornment, pOf  pf 

By  the  ftafute  37  Hen,  8.  cap,  16. 
L^nds  lying  out  of  the  county 
palatine  fllall  pafs  under  the 
Dttfchy  Tea  I,  90 

By  the  comnrion  law  lands  coming 
ro  the  king  in  his  natural  capa- 
city, participate  of  his  prerog^- 
tive*  ibid. 

The  king  within  age  may  grant 
Dntchy  lands,  ibid. 

Double  ufurpation  doth  nor  put  the 
king  out  of  poflcfTion  of  a  chu^-ch 
he  hath  in  the  right  of  his 
Dutchy  f  ibid. 

An  original  out  of   the    Chancery 

doih  not  run  in  JVales,  as  it  doih 

'in  a  county  palatine,  206 

EJECTMENT,  vide  ERROR. 

EJECTMENT  brought  in  this 
CO  !rt  of  lands  in  the  county 
of  Laticajirr,  if  it  lies,  the  dc 
fendant  being  in  cudody,         8 1 

In  ejeSment  for  100  acres  of  bog, 
and  other  things,  the  plaintiiF 
may  releafe  his  demand  to  tliem, 
and  take  judgment  for  the  re- 
fiduc,  395 

If  the  heir  brings  antj?8ment,  and 
his  anceftor  dies  fublequent  to 
the  aQion,  he  (hall  not  recover ; 


bccaufe  every  one  fliall  recover 
only  according  to  the  right  i^hich 
he  hath  at  the  time  of  bringing 
his  adion.  Page  46} 

ERROR. 

Error  brought  of  a  judgment  !n  B, 
R,  in  parliament,  and  errors  af- 
figned,  and  the  parliament  dif- 
fclvcd  before  they  uere  deter- 
mined ;  and  held  the  writ  of  er* 
ror  is  determined  by  tite  diflbfu- 
tion  of  the  pariiamc.ni,  5 

In  error  brr light  in  parliament  of  a 
judgment  in  jB.  R.  the  tranfcript 
oniy  of  the  record  is  carried  up 
by  the  chief  jullice,  and  there 
left,  and  not  the  record  itfelf, 

ibid. 

But  when  a  judgment  of  this  court 
is  rcverfed  there,  the  tranrcript  is 
returned  hither,  and  the  record 
ittelf  is  tranfmitted  thither,        5 

Error  of  a  judgment  in  an  inferior 
court,  for  that  the  Venire  fac. 
is,  therefore  it  is  commanded  by 
the  court.  That  he  make  to 
come  twelve,  (Jc.  by  whom,  (fc. 
and  who,  i^c.  in  a  brief  manner, 
as  in  th?  courts  at  IVeflminfier, 
u  here  it  ought  to  be  at  large,  in 
all  inferior  jurifdidions,  the  ex- 
ception difallowedj  20, 431 

The  reafon  for  which  nothiif  out 
of  inferior  courts  (hall  be  taken 
hy  intendment,  is,  bccaufe  there 
they  only  enter  (hort  notes  of 
their  proceedings,  and  whein  they 
ate  to  certify,  the  aitorniies  here 
draw  the  records  at  Urge.  By 
T'lvifderr  jMcCt  ai,  431 

It  is  not  error  in  a  common  reco- 
very,  becaure  the  rommoos  baart 
tcfle  Tubfenuent  to  the  return  of 
t  h  c  Dedimuig  7Qf  9^ 

It 
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It  H  not  error  in  a  common  rcco* 
very,  although  it  doth  not  ap- 
pear that  there  was  not  any  war- 
rant of  attorney  for  appearance. 

Pages  "jOt  96 

Error  of  a  judgment  in  an  inferior 
court,  75 

Fide  jurifdidion. 

The  ptaintifF  obtains  a  judgment 
againft  his  own  ejtQor,  and  the 
party  concerned  in  the  land, 
brings  a  writ  of  error  in  the 
name  of  the  feigned  defendant. 
The  plaintiflF  pleads  to  the  writ 
of  error,  the  releafe  of  the  de- 
fendant, and  the  court  held  that 
fuch  releafe  (hall  not  be  allowed, 

93 

And  in  the  faid  cafe,  the  court  will 

not  permit  the  party^  to  proceed 
ro  try  the  iflue,  if  the  releafe  be 
good  or  not,  becaufe  it  it  to  bar 
the  right  of  a  third  perfon^  ibid, 

A  writ  of  error  to  reverfc  a  judg- 
ment given  in  C  B,  in  a  writ  of 
partition,  upon  a  Nihil  dicit^  of 
divers  manors,  and  view  of  frank* 
pledge,  free-warren,  and  other 
things  of  value,  and  on  In  nuBo 
ejl  Erratum  pleaded,  divers  er« 
rors  aifigned,  fonte  in  form  and 
others  in  fubftance  of  the  pro- 
ceedings,   but   not   determined, 

17a 

A  writ  of  error  lies  to  Berwick  or 
Calais  f  1 74 

Error  of  a  judgment  in  the  court  of 
Common  Pleas  afligned.  That  on 
a  Reli^a  verijicatione  a  Miferi* 
cordia  was  entered,  whereas  it 
ought  to  have  been  a  Capiatur, 

';  195 

Error  to  reverfe  a  judgment  given 
in  Brijlolp  in  aoaSion  of  debt  on 
obligation.  The    defendant 

pleads  Non  efi  fa&um^  and  after 


Reli^averificdtime coiikffe6,  the 

aSion  and  the  judgment  there* 

upon  was,  ^od  defendens  Jit  in 

Mifericordia,  and  the  error  af* 

figned,  that   it   ought   to  be   a 

Capiatur^  ^iere,   for 'it  is  not 

retolved.  Page  202 

Error  of  a  jut^gment  in  Hexamy  for 

thnt  the  Venire  is  ill  awarded, 

for  that   it  is  Pr^eceptum  efi  per 

Senefcattum  Curia  pradi^    quod 

venire  fac.  duodecim  tarn  de  vici" 

neto  de  Hexam  quam  de  Vicineto  da 

Fallowfield  infra  Jurifdiffionemf 

Uc,  quia  nec^  Wf .     ^uod  fint  hie 

ad  horam  fecundam  pofi  meridiem 

hujus  diei,  218 

I.  It  is  not  Per  Curiam  nee  per 

Senefeallum  in  Cur*,  and  it  may 

be  It  was  out  of  court,  and 

procefs  in  private  jurifdtdions 

(hall  not  be  taken  by  intend- 

nient;    and  of   this  opinion 

were  two  juftices,  ron/m  iftfilf. 

2.  The  manor  of  Falhwfield  ia 
not  laid  to  be  within  the  ju* 
rirdi6tion,  as  it  ought  to  be  in 
the  pleading  of  the  prefcrip- 
tion,  and  the  faying  in  'the 
awarding  of  the  Venire  xYiil  it 
is  fo,  is  not  fuflRcient;  to 
which  the  whole  court  agreed. 

3.  The  Quia  nee  for  Qj^i  me  is 
not  good,  but  they  ought  to 
have  put  it  in  at  large,  and  not 
as  it, is  in  S.  R,  and  the  ^jfia 
nee  is  nonfenfe,  and  this  vaa 
allowed  for  error  by  two  juf* 
tices,  contra  Hale,  bat  on  con- 
fideration  of  the  whole  judg* 
ment  was  reverfed,  iiia. 

Trefpafs  againft  (bur  in  this  courts 
who  appeared,  and  judgment 
again (t  them,  and  they  bring 
error  here  of  a  judgment  given 
e^am  voUs,  and  aifign  for  error^ 
Kk  2  That 
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That  one  of  the  defendints  being 
an  infant  appeared  by  attorney, 
wlicreas  it  might  to  have  been  by 
guardian,  Et  hoc  paratifunt  veri- 
fiiore^  pront  Curia  cGnftdertnxerit^ 
vvhcreas  (hey  ongHt  to  have  con« 
eluded  to  the  country  ;  fed  non 
afkcatur^  Page  21 8 

Debt  on  a  bond-,  judgment  was  had 
by  default  by  the  plaintiff  as  exe- 
cutor, and  the  artornev  had  left 
out,  Et  profcrt  hic  in  Cur,  Lite- 
ral Tejlanuntariasy  but  yet  the 
pLiintifi'  uajt  called  executor  in 
the  count,  ar.d  the  defendant  ha- 
ving bi ought  trror,  it  was  mo- 
ved to  have  the  record  amended, 
but  denied,  223 

When  error  in  fa£k  is  well  afTigned 
for  error  J  In  nullo  ejl  erratum 
amounts  to  a  coufeflion  of  the 
h^j  fls  if  infancy  be  afligned, 
the  plaintiff  cannot  plead  In  nullo 
eji  erratunij  becaufe  by  it  he  con- 
fcfleth  the  infancy^  but  he  ought 
to  take  iflfue  ;  but  if  the  party 
afTign  for  error  that  the  court  did 
not  iit,  or  that  the  defendant  did 
nut  appear,  which  aiTignments 
are  matters  of  fa6^,  but  not  well 
made,  there  In  nullo  eji  erratum 
anr.ouns  to  a  demurrer,         23 1 

Error  brought  for  joining  AJfumpftt 
and  trover  in  one  declaration,  233 

Error  vi  a  judgment  in  Newcajlle 
in  dower,    for   that   it   was  by 

,  plaint  thercj  and  the  error  af- 
figned  here  was,  that  freehold  is 
not  pleadable  without  original 
writ,  adjoiirnedy  ibid. 

In  debt  for  300/.  the  plaintiflF  ob- 
tained'jud^  en  t  by  Nihil  dicit 
'■;  five  years  ago,  and  the  defend.int 
brings  error  in  J3.  R,  and  aHlgns 
for  error  no  original,  and  on  a 
Certiorari  the  Cujlos  Brevium  re* 


turns  no  original ;  after  the  plait- 
tiff  procures  an  original,  and  00 
•  enquiry  the  Maflcr  of  the  Rolls 
ordered  that  writ  to  be  fet  afide. 
But  it  was  ruled  to  ftand,  for 
that  the  Matter  of  tbeRoUshad 
no  authority  here,  and  that  if  the 
Cujlos  Brcvivm  takes  it  off  the 
file,  be  forfeits  his  office.  P.  244 
A  writ  of  error  lies  on  the  (larutc 
of  27  Eliz.  cap.  8.  of  a  judg- 
ment given  in  £.  ^.  in  debt  on 
the  (latttte  of  i  EUz.  cap,  3,  i^c. 
for  abCenting  irom  church,  &r. 

.275 
Judgment  on  an  isdifimcnt  in  tref- 

pafs  reverfcd  for  error,  for  that 

the  firft  procefs  was  a  Capias^ 

whereas  in    all    indi£lments  for 

trefpafs   and    under  treafoo,   a 

Venire  Facias  is  the  6rft  procefs, 

^  »•  rf 

7  .  y  ^.  y  al.  were  convided  of  a 
riot  in  the  county  of  D,  upon 
the  view  of  tAVO  juftices  of  the 
peace,  and  the  fheriff  of  the  faid 
county,  contra  formam  Statuti  13* 
Hrn,  4.  cap.  7.  and  fined  by  the 
juftices,  but  the  ftieriff  did  not 
join  in  fetting  the  fine  :  and  on 
error  brought  judgment  was  re- 
verfed,  tor  that  the  (tittilf  did 
not  join  in  fining  them»         386 

In  an  attachment  on  a  prohibition 
where  damages  are  given  for  the 
plaintiff,  if  a  Fi/ne  be  not  laid 
where  the  fuit  in  the  ecclddaili- 
cal  couit  wasj  it  is  error«  387* 

388' 

If  there  be  a  JUpferfcsrdia  entered 
Bgainfi  the  {)|j^ntiff,  where  prt 
of  the  verdid  that  is  found  for 
the  defendant  is  furplufagtf  thii 
is  error,  390 

In  an  Indebitatus  Affumpjit  id  aq  in- 
ferior €ourt>.  ih«  court  iw  faid 

to 
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to  be  held  coram  M$J9re  if  Bur- 
genfibui  Burgi  pAfdid.  fecundum 
cdfjfuetudimtm  eji^dem  Burgi^  He 
and  the  name  of  the  mayor  is 
not  menfioned»  aad  the  judg- 
ment rcvcrfed  ihcrefore,  P»  395 

Error  brought  of  a  judgment  m 
ejeiSment  ufipn  a  variance  be- 
twixt the  verdid  and  judgment, 
but  left  undetermined,  398 

Error  in  B9fion  to  reverfe  a  judg^ 
meat  given  there  u|K>n  a  Scire 
yiir.  grounded  upon  a  recognizance 
for  bail;  the  court  there  did  cer- 
tify not  only  the  judgmeat  upon 
the  Scire  fac,  but  alfo  the  princi- 
pal judgment  and  all  proctediogs 
thereinj^and  refolvfsd  gogd  enough. 

Proceedings  in  inferior  courts  are 

never  entered  at  large,    unlels 

when  a  writ  of  error  is  «^rought, 

and  they  make  up  an  ihtire  re- 

'  cord,  and  not  otherwife,  20,219 

43' 
A  writ  of  error  doth  not  lie  unon  a 

convifiion  upon  the  ftatute  of  3 
Jac.  cap.  4.  for  not  coming  to 
church,  for  that  ii  is  no  judg- 
ment, but  the  party*s  ren^dy^ 
if  it  be  erroneous  in  the  Exche* 
quer  10  qualh  it  there,  433,  434 

Error  of  judgment  in  the  grand 
ieifioas  of  Erecm  in  dower,  and 
divers  errors  aiCgned  459 

In  a  writ  of  error  to  reverfe  a  fine 
the  defendant  cannot  plead  the 
fame  fine  (now  endeavoured  to 
be  reverfed)  in  bar  to  the  writ  of 
error,  461*462 

Ip  trover  by  five,  before  vcrdid 
one  of  them  dies,  and  they- pro- 
ceed to  trial,  ftn4  verdtfit  for  the 
plaintilfs,  then  the  plaintiffs  fug- 
ged that  one  of  them  i«  dead,. 
and  pray  judgment  foe  the  reft. 


and  had  it ;  and  on  error  brouf  ht 
.  and  afligned  that  the  party  died 
before  verdift,  and  fo  a  verdifit 
given  for  a  dead  perfoa ;  judg- 
OKnt  reverfed,  .  Page  463 

ESTOPPEL. 

One  (hall  not  he  eftopped  but  of  that 
which  he  may  have  a  traverfe, 

4$8>  459 
EVIDESCR,  vide  TREASON. 

The  wife  pannot  be  admitted  to 
give  evidence  againft  her  hof^ 
band,  nor  the  hufband  againft  the 
wife  in  any  cafe,  excepting  trea- 
fon,  I 

One  indided  of  perjury  in  the  limt 
of  Cramwellf  and  verdiS  againll 
him,  but  by  the  death  of  Crom- 
miell  no  judgment  is  entered,  is 
now  a  good  witnefs,  32 

An  almanack  wherein  the  father  had 
writ  the  nativity  of  his  Ton,  al- 
lowed as  good  evidence  to  prove 
the  nonage  of  the  Ton,  fi.j. 

In  an  information  of  perjury,  to 
prove  the  perjury  one  was  pro* 
duced  to  wh.it  one,  fince  At^d^ 
fwore  upon  the  firft  trial,  and  al- 
lowed good  evidence,  1 70 

Upon  an  information  on  the  flatuTe 
of  ufury,  he  who  borrows  the 
money  may  be  a  witnefs  after  he 

.  hath  paid  the  money,  but  not 
before,  igr 

Depofiiions  taken  in  Chancery  in 
perpetuam  ret  mentor i am  on  a  bill 
for  that  purpofe  txhibited,  can- 
not be  given  in  evidcrnce  at  a  trial 
at  Uwy  unlefs  there  be  an  anf^acr 
put  in  and  produced,    33$,  336 

If  a  m.in  be  co:r.  i£^ed  of  felony, 
and  after  pardoned,  it  fecms  he 

ma/ 
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may  be  a  good  witoefs,  by  three  The  king  may  difpofe  of  the  Und 

juftices.                         Page  369  iifelf  of  a  perfon  outbwed  by  the 

A  man  convided  of  felony   and  courfe  of  the  Exchequer,  Ptf^r  1 7 
burned  in  the  hand  may  be  a 

good  witoefs,  for  that  the  burn-  EXECUTION. 
ing  in  the  hand  is  ^uajlz  ftatute 

pardon,                                 380  One  committed  to  the  Marjbalfeg^ 

But  in  the  faid  cafe  if  he  had  not  for  divers  mifdemetnora  i«  taken 

been  burned  in  the  hand,  a  par?  in  execution,  be  fliail  not  be  fet 

don  would  not  have  reftored  him  at  large»                                   58 

to  his  credit  again,  for  that  in  W  hen  a  man  ia  in  prifon  for  crimi- 

his  teQimony  the  people  are  con-  nal  matters,  he  is  not  chargeable 

cerned,    and    confequently    the  with  a  civi)  adioo  without  leave 

pardon  cinnot  deprive  them  of  of  the  court,                           58 

their  inttrcft  ;  i^r<,         ibid.  But  if  he  happen  to  be  charged,  he 

Nothing  cart  be  given  in  evidence  ihall  not  be  difchargcd.    FUri 
againft  the  probate  of  a  will,  but  pmdebuit^Jedfm^kmnntei^   Md. 
forgery  cf  k,  or  its  being  ob- 
tained by  furprifc,                 405  EXECUTORS. 

Though    evidence    be  conclufVve, 

yet  the  jury  may  hazard  an  at-  Del^t  lies  for  fifths  againft  an  exe-^ 

taint  if  they  pleafe,               ibid.  c<Eftor«pon  the  ftatute  of  minify 

Wherefoever  the  fame  evidence  will  ters,  tor  it  was  a  duty  in  the  tef- 

mainrain  either  an  aSion  of  tro-  taior,                                       57 

ver  or  trefpafs,  there  the  reco-  But  efcape  lies  not  againft  the  exe- 

very  and  judgment  in  one  of  the  cutor,  for  that  afiuon  b  founded 

faid  actions  may  be  pleaded  in  ex  deSffop                              Mi* 

V^ar againft  the  other;  vid,  TRO'  Debt  lies  for  an  executor  for  not 

VER  and  BJR.                   47a  Tetting  out  of  tithes^  00  the  fta- 

Wherefoever  it  may  be  prefumed  tute  of  2  E.  6.                      Hid. 

that  any  thing  muft  of  neceiTity  Executor  is  not  chargeable  for  a 

be  given  in  evidence,  the  want  perfooal  tort  of  the  tcftator,  71, 

of  mentioning  of  it  in  the  re*  7a 

cord  will  not  vitiate  it  after  ver-  Though  the  executor  be  not  charge* 

dicl;  vid,  VERDICT.         487  able  for  a  misfeafance,  yet  for  a 

Vti'hy  two  witnefTec  are  required  in  non-feafaiKeit  feemsheischarge- 

treafon,  vid.  TREASON.     408  able,                                     iUd. 

As  non-payn)ent  of  money  levied 

EXCHE§iyER.  upon  «  Fieri  factatp .  he  is  charge* 

able,  7a 

Ifgoodsbecondemnedhy  this  court.  Suit  in  the  ecclefiafttca!  court  lies 

»nd  proclairued  as  forfeited,  the  againft  an  executor  for  tithes  not 

prnperty  '\%  alared,  fo  as  no  ac-  paid  by  theteftator.     luMmrgnu 

rion  of  ttcfpab  or  ^rcver  will  lie  72,  95 

hv  the  propiietoragainil  tbeper-  4*  snakes  his   will,    and    therein 

foil  liut  fcifeth  them,           ^^6  makes  6.  and  jD«  hia  execatafs  ; 

D.  makes 
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Z>.  makes  his  will  and  executors, 
and  dies ;  G.  dies  inte(late»  his 
lidminiftraror  furs  the  executors 
of  D.  for  a  legacj  due  from  J. 
in  the  fpiritual  court,  and  a  pro- 
hibition denied,  by  three  jufli- 
ces,  contra  Keiling^  Page  123 
In  an  Indebitatus  Affumpfit  by  five 
executors  for  monies  received  to 
the  tedator's  ufe,  the  defendant 
pleads  in  abatement,  that  two  of 
the  plainttflFis  are  under  the  age 
of  feventeen  years,  the  plaintiff 
demurs,  and  whether  the  three 
that  were  of  full  age,  an^  the 
infants  ought  to  join  in  this  ac- 
tion was  the  ^lare ;  not  refotv- 
cd,  198 

In  a  Scire  facias  brought  by  Af. 
and  one  other  to  have  execution 
of  a  judgment  in  debt,  the  plain- 
tiff fcts  forth  in  the  writ  of  Scire 
facias  that  the  teftator  m^de  the 
plaintiff  and  another  his  execu- 
tors, that  the  other  is  under  the 
age  of  feventeen  years,  and  the 
defendant  demurred  on  the  writ ; 
but  refolved  the  writ  was  good, 
and  that  the  infant  ought  not  to 
join,  1 98 

An  executor  cannot  retain  to  fatisfy 
a  bond  to  himfelf  againft  a  judg- 
ment entered  after  the  teftator*t 
death,  on  a  verdid  in  his  life- 
time, for  that  the  (Mature  of  1  7 
Xkar,  a  cap.  8.  doth  fupply  the 
death  of  the  defendant  fo  ai  to 
make  the  judgment  good  againft 
the  executor's  debt,  2to 

In  a  Scire  fac,  on  a  judg.nent  in 
debt  agamft  an  executor,  the  de- 
fendant pleads  pJeinment  aJminif- 
ter,  and  on  demurrer  had  leave 
given    him   to   mend  his   pl^a, 

230,  231 
In  the  tirnc  of-Gtyn  chief  juftice 


this  plea  was  adjudged  naught. 
In  margine.  Pages  230,  231  . 

If  the  teftator  bind  himfelf  to  pay 
money  at  a  day  to  come,  and  he 
dies  before,  his  executor  is 
bound  to  perform  it ;  otherwife 
if  it  be  to  do  a  collateral  ad,  at 
to  make  a  feoffinent,  or  the  like, 
before  fuch  a  day,  and  he  dies 
before,  the  executor  is  not  bound, 

^     415,41.6 

Where  the  teflator  )s  obliged  by 
bond  to  pay  a  Turn  of  money,  in 
an  adion  againft  li>s  crccutor, 
be  ought  to  plead  Uncore  prijf. 

416 

Though  the  flatute  of  21  Hen.  8. 
cap.  5.  fays  that  the  executor 
(hall  bring  in  a  true  and  perfcfl 
inventory,  and  the  executor 
fwear  fo  to  do,  yet  the  ordi- 
nary, as  he  may  difpenfe  with 
^he  time  of  bringing  it  in,  fo  he 
may  difpenfe  with  the  inventory 
itfelf  upon  caufe  (hewn,    470, 

471 
As  if  a  legacy  be  given  to  J.  to  be 

paid  at  three  fcveral  payments, 

and   the  executor  pays  two  of 

them,   and   takes   rdeafes,   and 

offers  to  pay  the  third,  and  t!ie 

legatee  refufes  to  ^cpept  it,  but 

cites  him  bebr^  the  juHge   in 

the  fpiritijal  court,  in  fuch  cafe 

(he  ordinary  may  difp^nfe  with 

the  bringing  in  any  inventory  at 

all ;    for    the   intention   of    the 

ftatute  was  for  the  advantasfe  of 

■ 

leg-it^s  and  creditors  ;  and  ne:e 
the  legacy  is  temlereJ,  an  J  no 
creditor  complains;  rrgj,    470, 

An  inventory  by  the  faid .  (la*,  u  ..  la 
only  to  confift  of  g^ods,  cHatteU, 
wares  and  merchanJl/,.,  and  n.^r 
of  things  in  aflitn,  //»'//. 

FJLS 


A    T  iV  ]?  L  P    9^    Tin 

FALSE  IMPRISONMENT.  only  detained  the  prifoncr,  be- 

ing  dcjivered  to  him  as  arreScd 

TH  £  AierifF  not  having  4ny  upon  the  faid  writ  and  warrant 

writ  makes  a  warrant  to  ar-  And  judgnnent    was  given   in  C. 

reft  J.S.  and  the  bailifFs  arreft  j}.  for  the  plainti^V  >nd  on  a 

him    accordingly,    and    after  a  writ   of  error  brought  in  S.  fl. 

writ  is  purchaf^d  hearing  Tcjle  Raymond  juftice   conceived    the 

before;   ailjudged  falfeimprifon-  judgment  ought  to  be  affirmed; 

ment  lies  againd  the  bailiffs ;  for  but   the  other  juftices    reverfed 

although  a  writ  (hall  relate  to  the  the  E|id  lu^gment,     fnfes  j^2ip 

*fejle  to  maintain  juftice,  yet  it  ^22t  4671  4681  lic^ 
ihall   not   relate  to  exgufe  and 

fupport  a  wrong ;   for  the  time  pif^ES  Upd  fQRPKffUHES. 

of  the  purchafing  of  it  may  be 

(hewn  by  fpecial  pleading  P.  161  If  a  man  be  conviQed  upon  vef4i& 

In   trefpafs  of  falfe  imprifonment,  on  ao  inforniation  or  indidment^ 

the  defendant  juftifies  by  virtue  of  his  (loe  ought  tp  be  fet  in  op^n 

an  arreft  in  obedience  to  a  pre«  court,  and  not  privately  in  the 

cept  out  of  fVarwick  court,   re-  judge's  chamber,                      68 

turnable    ad  proximant    Curiam^  One  Pain  conviAed  of  p^jary  OD 

and  on  demurrer  it  was  faid  the  an  information  at  common  Ifw, 

proceff  oughtf  to  be  returnable  on  was  (entenced  to  ftapd  ori  the  piU 

a  day  certain,  and  not  ad  pro^i^  lory  two  days,  and  to  be  fimpfi- 

mam  Curiam^  for  fo  the  court  be-  foiled  a  month  wichout  baif  or 

ing  not  held,  the  party  may   be  mainprife,    and   fined  lOoA    8y 

perpetually  imprifoncd  ;  but  ad-  One  Fatr  was  indided  at  common 

jouriK'd,                                  205  law  for  forging  of  ^  warrant  of 

In  rrefpafs  and   falfe  imprifbntpent,  attorney,  and  found  againfthioiy 

the  cafe  was,  a  writ  i(Tued  out  of  and  fentenced  to  (laqd  twice  on 

^he  court  of  C  B,  at  the  fuit  of  the  pillory    with  a    paper,   axKi 

y.  S.    directed  to  the  (heriff  of  pay  too  marks,  and  to  be  im- 

N^rfolkf  who  makes  his  warrant  prifoned  during  the  plei^fure  of 

tn  rhc  bailiff  of    ihc  liberty    of  the  court,                               iUd. 

A'ijkumy  who  made  his  warrant  A  jury  fined  for  giving  their  ver- 

to    his    deputies   to    arreft   the  did  contrary  to  the  diredion  of 

plaintiff;  according  to  the  com-  the  court  of  the  felGons  upon  ^ 

mand  of  the  writ  the  deputies  ar-  indidment,                     98,    138 

left  him  at  W.  out  of  the  liberty,  Oo  an  information  found  againft  the 

.    '^iid  after  bring  him  within  the  li-  keeper  of  the  Gatehoufe  prifoo  at 

bcrty,  and  deliver  him  to  the  de-  Wejlminjler^    for    extortion    of 

iendant,  gaoler  of  the  faid  liber-  fees  and  hard  ufage  of  prifoo<r|; 

ty.     And  tlic  q«i?ftion  in  C,  B.  fhc  was  fined    ipo  marks,  r^- 

>\-as  if  this  a'3ion  iie?  againft  the  moved  from  her  office,   aixl  the 

defendant  gaoler,  who  was  not  cuftody  of  the  prifon  delivered  to 

priyy  or    conuiant    o.^"    the  faid  the  (heriff  of  Af/J^/r/Jx,          2l6 

\vroi>gti:l  arrc;l  oi   lakliig,    but  On  an  information  againft  a  ^pt^io 

of 
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of  the  fppt.guards  |ipjd  hi?  fcr-  FINES  of  L/ING,  yidij  fAH^  »d4 

jeant  for  vtkmnf  one  of  his  fol-  EfiRO^. 
diers  of  his  company  froin  the 

cpftody  pf  |he  ttutriff  of  landon^  Tenant  in  tail,    the  remainder  ia 

he   confeffed  the  fad,   and  on  tail,  doth  kvy  a  fine,  and   te- 

that  judgment  was  given  ^inft  nant  in  tail  dies  wirhouriflfue,  he 

ti^m,    the  captain    wgt  lin^d  in  remainder  is  bound  to  enrrr 

|bq/.  find  the  ferjeant  ^p/.  ^pd  within  five  years  after  ihe  death^ 

iroprironnaent  till  they  pai()  the  of  tenant  in  tail  elfe  he  is  barred^ 

ftme,                             Page^i  A^nS* 

Though  it  be  faid  thsit  tines  aflcf-  Tenant  for  ninety-nine  years^   ifne^ 

fed  in  court  by   judgment  upon  lived  fo  long/  levies  a  firve  and 

^.n  iafqrmatiQn  cannot  l^e  ^ftfrr-  dies,  he  in  revcrfion  fluH  have 

wards  cjualified  or  mitigatedf  it  five  years  after  his  death,  and 

is  to  be  roeaiU  in  another  terai,  the  court  held  there  is  r>o  differ- 

and  pot  iif  the  fi^me  terii).-    f^  ence  between  the  leflfee  for  life 

mwrgine^                                 yil  and  leflee  for  ye^rs^   as  to  this 

Mr-  Reddtr\f  having  been  ^onyidcd  point,   contrary  to   the   opinion 

(before  the  jufttces  of  Oyer  and  of  the  lo^d  Coke  in  Podger^s  cafe» 

Terpiiner)   for  endeavouring   tQ  2i(^ 

perluade  JB.  who  was  %  wttp^ft  'I^C  iStie  in  tail  was  barred  by   a 

s^aioft  the  noblemen  iq  prifon  fine  by  virtue  of  the  Aatute  of  4 

in  the  tower^  to  fqrhear  hiii  pro-  Hen.  7.  cap.  24.  before  the  ftatute 

fecution  of  themj^  was  ^djudged  of  32  Hen.  8.  cap.  36.           359 

to  ftand  on  the  pillory  and  fined  In  a  writ  of  error  to  rcverfe  a  fine 

100  A    and  iippriibned  for   the  ^be  defendant  cannot  plead  the 

fame,  and  his  gown  pt^lled  over  f^me  fine  (now  endeavoured  to 

his  cars,                       3f(^  ^j^j  be  revetfed]  in  bar  to  the  writ  of 

The  (heriff  ou^ht  to  join  with  tbe  error,                           461 9  4^^ 

juftices  of  pea<;e  iq  fetting  a  (ioe  Where  it  is  faid  in  Co.  2  Infi.  that 

on  rioters  by  the  ftatute  of  13  a  fine  of  hnds  in  the  C.  fi.  in  an-» 

{£rn.  4.  ra/u  ^.                    3916  ci^nt  d^rnefne  U.  a  bar  after  five 

|n  an  information  found  agaiaft  years,  it  is  to  be  intended  of 
Blood  and  ChriJH^^  and  others,  another  fine,  and  not  the  fame 
for  confpiring  to  indi£t  the  dul^e  which  was  firft  levied,  462 
of  jB.  of  buggery^  judgmei^t  wgs  In  a  writ  of  error  brought  by  a  re- 
given  tlut  Chrifiian  (hpi^id  (land  mainder  ruan  to  revcrfe  a  fine  Ic- 
in  the  pillory  ^n  hour^  and  p^y  vied  by  tenant  in  tail,  the  plain- 
100  qnarksj  and.  lie  in  prifon  t.iil  tiff  afligns  for  error,^  that  ihc  te- 
paid,  CrTr.                              418  nant  in  tail  after  the  acknouled^- 

Id  an  information  found  for  (ipjriting  ment   before  the  commiilioners, 

away  a  boy  agatnfl  D.  for  whigh  and  before  ihe  return  of  the  wcit 

be  was  fined  $00/.  apd  im^i-  of  covenant,    died   it  is  error, 

foned  till  he  paid  u^               474  46a 
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FORCIBLE  ENTRr,  vide  /AT. 
DICTMENT. 

Poflefiion  without  title  is  a  good 
plea  in  a  forcible  entry  to  bar  re- 
flitution,  although  on  demurrer. 

Pages  84,  85 

On  an  indidment  of  forcible  entry 
to  fay  he  entered  as  fervant^ 
without  faying  by  whofe  com- 
mand, is  good  enough,  ibid. 

Id  bar  to  reftiturion  on  a  forcible 
entry,  the  defendant  ought  to 
plead,  that  he  was  in  pofleflion 
three  years  before  the  inquifuion 
found,  85 

GAVELKIND. 

IF  fT^'vclkind  land  be devifable  by 
c'jilotn  (t  gavelkind  ?  50,  76 
Lands  (lifgavelled  by  afl  of  parlia- 
ment,  yet  the  cuftom  of  deviiing 
is  not  thereby  taken  away,  ibid. 
Gavelkind  may  be  pleaded  generally, 
otherwife  of  particular  cudoms, 
as    dower   of   a    moiety,    Wr. 

If  the  kingpurchafe  gavelkind  land, 
the  cuftom  of  the  defcent  is  fuf- 
pended;   by  7wi/Z^juftice,  77 

GRANTS  Br  THE  KING,  vide 
PATENrs. 

The  king  makes  a  leafe  for  years, 
provided  on  non-payment  of  the 
rent,  the  leafe  (hall  be  void, 
the  rent  is  behind,  the  king  can- 
not grant  this  term  de  novoy  with- 
out finding  by  office  that  the  rent 
was  unpaid  at  the  day,  by  the 
ilatute    of    21     Jar.    cap.  25. 

137 
The  kin*:  feifed  in  fee  of  the  manor 

of  Ilclbcck  in  Com.  Lincoln,  grants 


it  with  appurtenances  ;  and  aTfo 
omnia  fundum,  filum,  arenas  Ma- 
rejcales,  fj  omnes  alias  terras  qua 
modoinundat.exijiunty  ^quafve* 
rint  impojierum  recuperat.  de  mari, 
with  a  Non  ohjlante  the  mifreci- 
tal,  lie.  The  lands  in  queftioa 
were  under  the  fait  water  at  the 
time  of  making  the  patent,  and 
were  (ince  recovered  froin  the 
fea ;  and  the  fole  qui^re  was,  if 
thefe  lands  improved  and  reco- 
vered  from  the  fea  pafs  by  the 
faid  grant  ?  the  cafe  was  adjourn* 
fd.  Pages  ^^\,  142 

If  the  king  grant  part  oF  the  fea,  it 
being  parcel  of  the  prerogative, 
it  ought  to  be  exprcfsly  named. 

Every  grant  of  the  king  ought  to 
comprehend  certainty,  and  there- 
fore if  the  king  grant  his  de- 
niefnes^  that  doth  not  compre- 
hend copyholds,  otherwife  in 
cafe  of  a  common  perfon,      241 

If  the  king  grants  lands  when  they 
(hall  efcheat,  it  is  a  void  gram, 
for  if  it  (hould  be  good  it  fliould 
be  of  a  freehold  to  coauncnce  in 
Jiituro,  which  the  law  will  not 
permit,  241,  242 

If  the  king  grants  honafebnum,  iic. 
that  will  not  pafs  the  goods  of  one 
that  flands  mute,  and  will  not 
plead,  iUd. 

If  the  king  grants  the  amerciansents 
of  his  tenants,  that  will  not  pafs 
the  amerciaments  of  them  by  the 
king  as  commiilioners  of  fewen, 

242 

If  the  king  grant  to  divers  perfoos 
to  be  exempt  from  juries,  they 
(hall  not  be  exempt  from  fervizij 
in  B.  R.  without  ezprefs  words, 

ii3»  ri4 
All 
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All  Hundreds  that  were  granted  in 
fee  by  the  crown  before  the  time 
of  Ediu.  3.  are  joined  to  the  of- 
fice of  the  iheriflF^        P^f^  36 1 » 

36a,  iic 

In  the  year  16619  the  kinggranta 
power  to  the  lord  fV.  governor 
of  Jammca  to  make  laws  there, 
who  called  an  aflemUy,  and 
thereby  made  taws  for  raifing  a 
public  revenue  by  a  tax  on  ftrong 
liquors,  towards  the  upholding 
the  government  there,  which 
taws  are  indefinite  and  perpetual ; 
afterwards  the  king  grants  power 
to  the /aid  lord  Faugk^n  to  chufe 
his  own  council,  and  with  the 
confent  of  the  major  part  of 
them  to  frame  general  aflemblies 
of  freehokkrs,  according  to  the 
ufage  of  other  plantations,  and 
with  their  confent  to  make  laws 
fuitable  to  thofe  '  of  Enghnd, 
which  ibould  remain  in  force  for 
the  fpace  of  two  years  and  no 
longer,  unlefs  approved  by  his 
majefty  ;  the  faid  aflerobly  grant* 
ed  the  like  revenue  of  ftrong  li- 
quors, but  to  continue  but  two 
years.  The  quefiion  from  hence 
arofe  (which  was  referred  by 
the  privy  council  to  the  judges,) 
whether  the  law  made  by  the  af- 
fembly  in  the  lord  FaugiaPs  time 
had  totally  laid  aflde  the  law 
made  in  the  lord  IT.'s  time  by 
implication  ?  and  it  was  refolved, 
that  the  lad  council  having  pow- 
er to  make  laws  to  continue  but 
two  years,  did  not  repeal  the 
perpetual  law  made  before,  but 
did  only  fufpend  its  power  during 
the  two  ye«rs,and  no  longer,  397 

The  king  within  age  may  grant 
duchy  landSf  90 


GRJNT. 

A  prebendary  having  power  to  make 
a  commiflfary,  cannot  grant  this 
power  to  his  leflee,  Page  88 

Nope  can  take  a  prefent  edatc  ex- 
cept they  be  parties  10  the  inden- 
ture, but  by  way  of  remainder 
they  may,    though  no  parties. 

If  leflee  for  years  grants  fo  much  of 
bis  term  as  (hall  be  to  f:onae  at 
the  timeof  hisdeathf  it  is  «  void 
grant,  27 

If  one  joint-tenant  grant  to  another, 
this  will  amount  to  n  reteafe, 

187 
If  the  reverfion  of  a  term  for  years 
be  granted  for  a  valuable  confide- 
ration,  it  doth  not  pafs  by  the 
ftatute  of  ufei ,  for  that  there  is 
no  perfoQ  to  ftand  feifed  to  the 
ufe,  487 

NOMINE  REPLEGIAKDO. 

ON  E  Dffigny  a  merchant  trad- 
ing to  Jamaica  fpirited  away: 
the  eldeft  fon  of  one  Turket ; 
whereupon  his  father  exhibited 
an  information  againft  him  ;  and 
on  not  guihy  pleaded,  was  found 
guilty,  and  fined  500/.  and  to 
lie  in  prifon  till  he  paid  his  fine ; 
but  the  prifoner  having  the  pro- 
mife  of  a  pardon,  and  the  court 
having  notice  of  it  (it  being  ao 
oflFence  of  a  heinous  nature)  di- 
reded  the  father  to  bring  a  hming 
replegiando,  and  thereupon  ad 
elongatus  was  returned,  and  the 
prifoner  charged  with  it  in  pri- 
fon. I.  And  the  firft  queftion 
was,  whether   the  prifoner  was 

baiUble 
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bailable  on  the  Wiikemam  ?  and 
refolved  by  all  the  court,  unlcfs 
the  dchndant  will  confefs  the 
the  taking  and  having  the  party 
in^uftody,  he  cannot  be  bailed 
in  that  cafe,  P^gt  474 

a.  U  an  thmgoiui  returned  by  the 

•  flicrifF  be  concluHve  to  the  de- 
ieBdant»  To  as  he  may  not  tra* 
verfe  it?  f.  And  they  held  the 
defcadant,  if  the  return  be  falte, 

•inay  bring  an  a£kion  upon  the 
cafe  againll  the  (heriflF»  and  if  it 
be  found  for  the  plaintifiF,  the 
defendant  in  the  iiaw/mr  nfligl^ 
mid0  may  be  be  bailed,  474,  475 
2.  If  the  iherifF  (hall  die  before  the 
ifliie  tried^  or^he  adion  brought^ 
then  the^  king  may  id'ae  out  a 

•  commiflion  to  inquire  of  the  truth 
of  the  retuFM,  which  inquifition 
taken  by  virtue  of  the  faid  conn- 
mifTion  may  be  traverfed  by  the 
defendant  in  the  homine  replegian- 
da\  and  if  the  iiTue  of  that  tra- 
verfe  be  found  for  him,  he  fliall 
be  hailed,  474,  475 

A  CapUs  in  IVitkirMM  la  no  execu- 
tiofij  ihidn 


A 


IMPARLANCE. 

FLEA  to  the  jurifdiSion  can- 
not be  pleaded  after   impar- 
lance, 34 


INDICTMENTS,  vide  FORCl^ 
BLB  ENTRr,  FINES,  FOR- 
FEITURES and  STAl'UTES. 

Ind'i£lment  of  a  forcible  entry  for 

entering  into  a   copyhold,    and 

that  the  defendant  ejedti^  dijf^' 

fivii  the  party,   qiiaihed»         67 

U|>on  an  indiftment  on  the  (latuie 


of  a  a  3  PUUp  mtd  Mary,  cap.  8. 
for  not  cofurAbut'uig  to  the  repair 
of  highwayt,  ^omira  form^mfta^ 
Mi,  rcfplved,  if  g  man  have 
eight  plough-lands  he  ought  to 
fiod  eight  darts  for  fix  days,  aU. 
though  hisUndbepefture,X  f86 

O9  a  breach  of  a  rfcogmzance  for 
the  good  behaviour,  an  indiS- 
ment  lieth  not,  but  a  fcirt  fac.  on 
the  recognizance,  196 

An  jndi^inent  for  refoGog  the  oaih 
of  allegiMoo  oa  the  ftatote  of  3 
Jae.eap.  4.  aia,  374 

An  indidnnent  for  murder,        a  12 

Upon  an  indifUneot  for  flopping  a 
way,  it  was  declared  to  he  the 
courfe  of  the  court,  that  the  of* 
fender  is  to  »be  admitted  unto  a 
fine  upon  his  fubmiffion  before 
verdid,  if  there  be  a  eert»6eate 
that  the  way  ia  repaired ;  but  if 
the  party  be  convifted  by  verdid, 
fuch  certificate  will  not  fervc, 
but  the  party  ought  to  caufe  a 
Conflat  to  iffiie  out  to  the  (beriff, 
who  ok^ht  to  returo,  that  the 
way  is  repaired,  bccaufethever* 
did,  which  is  a  record,  ought  to 
be  anfwered  with  matter  of  re- 
cord, ai$ 

Indi3raent  for  refufing  the  oath  of 
obedience  upon  the  ftatute  of  3 
Jac.  cap.  4:  and  judgoaent  there- 
upon, and  a  writ  of  error  brought, 
and  divers  errors  aflignod  ;  aad 
judgment  reverfed  for  roifrecitipg 
the  oath  contained  in  the  a£t, 

^    .  373t  374 

indidment  againft  P.  forenterieg 

into  the  cloTe  cl  one  Gnrtis  ^^ 

was  found  guilty,  and  judgowat, 

and  Bned  lai/.  andorforafligued, 

becaufe  the  proeefs  was  a  CapiMs^ 

whereas  in   all  indtdmenia  for 

trefpafs 


PRlNCtPAL   MATTERS. 


trerpafs  and  under  felony,  a  Ve^ 
nire  foe.  is  the  firfl  procers^  and 
judgment  was  reverladi  jP.  375 

lodidment  at  the  quarter-feffions 
for  fhooting  with  a  gun,  not 
having  lands  or  tenements,  i^c. 
of  the  annual^  value  of  locW.  and 
judgment  againd  him,  and  error 
brought  thereupon,  and  judg- 
ment rcverfed,  378 

Indidment  againft  a  popifb  pried 
on  the  flatute  of  27  EHsl.  cMp,  2. 
and  a  fpeciai  verdi££  thereupon, 
and  judgment  for  the  defendant, 

377 
The  earl  of  Cajiiefnain  indtded  (or 

traiteroudy  intending  to  kill  the 

king,  to  inuoduce   popery,  and 

to  fubvert  the  government,  fjc, 

379 
Indidment  for  ufing  the  trade  of  a 

falefman  not  being    apprentice, 

iJc.  according  10  the  ilaiute  of 

5  Eliz.  and  refolved  to  be  a  trade 

within  the  (latute  of  5.  Eliz.  3S5 

Indidment  upon  the  3  Jac.  cap.  4. 

for  not  coming  to  church,  witK 

divers  exceptions    taken   to  it, 

433*  434 

INFORMATION,  vide  PERJU- 
Rr,  FINES  and  FORFEI- 
TURES. 

£zceptionft  to  the  form  of  pleading 
in   an  informatioo  for  perjury, 

34t  35 
Information    againft  one   uttering 

brafs  halfpence,  185 

An  information  upon  the  (lat.  of  1 4 
Car.  a.  cap.  5.  agalnft  the  defen- 
dant, being  a  worded  weaver, 
for  retaining  above  two  appren- 
tices, contrary  to  the  form  of 
that  datuie,  191 

There  is  a  differcnco  when  the  in- 


formation and  a<Qion  is  grounded 
upon  an  ad  of  parliament,  and 
the  conclufion  is,  cotUra  forntam 
SttUuti  prod,  there  the  iiWbrma- 
tien  is  not  good,  if  the-  ftatute 
be  mifreciied  ;  but  if  the  con- 
clufion be  cmtra  firmam  Statuti 
in  ftujufmodi  cafii  edhi  tf  pf§vtfi, 
there  it  may  be  gbod  notwith- 

.  (landing  the  mifreciial ;  by  Twrf- 
dm'juAicts  Page  192 

Information,  for  thftt  the  defendant 
did  outrageoufly  make  diftrefles 
upon  his  tenants,  aind  waa  a  pcr- 
turber  of  the  pe^^ce,  and  a  com- 
mon oppreflbr;  held  the  informa- 
tion is  too  general,  and  lietnot 
for  didreffes,  for  that  th«y  are 
private  offences,  193,  205 

Information  againd  one  flf  common 
barretor,  is  good,  without  other 
ctrcumdance  ;  but  aa  ^t^fjfor 
muhorum  iominym,  without  lay- 
ing whom,  is  not  good,-        20$ 

lafornoatian  on  is  Car.  %.  e^p.  r3. 
for  taking  exceffive  ufury,  196 
Vide  Ufury. 

informartion  for  writing  %  fcMidat- 
ous  letter,  201 

In  an  informayon  of  perjury  at  the 
adize's,  it  was  re(blved,  that  the 
jury  cannot  have  cognizance  of 
any  variance  betwee»  the  record 
and  information,  but  the  judge 
there  ought  to  determine  it,  and 
becaufe  the  jiuy  had  fouiul  ic 
fpecially,  it  waa  ordered  that  a 
Venire  facias  de  mvo  ought  to 
idue,  202 

Information  againd  the  keeper  of 
the  prifon  of  the  gate-houfe  for 
extortion  of  fees,  and  bard  ofage 
of  the  prifoners  in  a  mod  barba- 
rous manner,  216 

Information  brought  in  this  court 
againd  a  carrier  putting  in  above 

file 
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(ite  horfes  in  his  waggon*  con- 
trary to  the  ftat.  of  aa  Car.  %. 
if  it  lies,  quaref  Page  214 

Information  againft  %  captain  in  the 
foot-guards  and  his  ferje ant>  for 
refcuing  one  of  his  foldiers  of  his 
company  from  the  cuftody  of  the 
(heriffs  of  Londmi^  231 

Information  for  not  repairing  a  cer- 
tain common  (lone-bridge,  and 
divert  eiceptions  taken  to  ir,  384 

Information  agatnft  Bhod  und  Ckrif- 
timtt  and  01  hers,  for  conspiring 
to  indid  the  duke  of  B.  of  bug- 

g«ry»  .  .  4n 

Information  againft  a  merchant  for 

fpiriting  away  a  boy,  474 

Information  againft  Ford^  lord  Grey 

and  other»»  for  taking  away  the 

lady  Henrietta  Berkley^  473 

INVENTORr,  vide  EXECU- 
TORS. 

JOINTENJNTS,   vide   JUDG- 
MENT. 

Judgment  in  debt  is  had  againft 
two,  the  one  dies,  and  the  plain- 
tiff brings  a  Sctrg  facias  againft 
the  furvtvor,  and  prays  execu- 
tion againft  the  furvivor,  which 
was  granted  by  the  court,        26 

If  a  judgment  be  h^d  againft  two, 
and  the  one  dies,  the  charge  fur- 
viveSy  becaufe  the  plaintiff  may 
take  a  Fieri  fac.  if  he  will,  and 
difcharge  the  land,  27 

But  if  upon  this  Scire  fac.  the  plain- 
tiff takes  an  Ele^itf  the  defendant 
may  have  an  Audita  querela^  or 
elfe  fuggeft  this  matter  on  the 
return  of  the  Elegit,  and  have  a 
Superfedeatf  ibid. 

In  judgment  againft  two,  if  one 
die;:,  if  the  plaintiff  will  fue  ex- 


ecution upon  the  lands  by  Elegitf 
be  ought  to  chai|[e  the  furvivor 
and  the  heir  of  the  deceafed 
jointly^  Page  27 

In  debt,  the  defendant  pleaded  a 
joint  judgment  againft  the  tefta- 
tor  and  one  J?,  now  alive,  and 
that  he  had  not  affels  beyond  that 
judgment  to  latisfy  ;  and  adjudg- 
ed on  demurrer  for  the  plaintiff^ 
becaufe  the  lien  furvives;  and 
the  executor  not  liable,         15^ 

If  one  jointenant  grants  to  another, 
this  will  amount  to  a  releafe,  187 

If  lands  be  given  to  two  upon  con- 
dition that  they  (hall  not  alien, 
and  one  releafes  to  the  other,  it 
is  no  breach  of  the  condition, 

413,  414 

ISSUE,  vide  TRrjL. 

The  ftatute  of  32  Hen.  8.  caf.  30. 
helps  misjoining  of  iffues,     4^8 

In  debt  on  a  bond  againft  G.  Spat  at 
executor  of  J.  S.  the  defendant 
pleads  it  is  not  his  deed,  the  jury 
find  it  is  the  deed  of  Spat',  u 
the  plaintiff  declared;  and  in 
error  the  judgment  affirmed,  be- 
caufe there  was  an  affirmative 
and  a  negative,  and  by  the  jury's 
finding  the  plaintiff  had  caufe  of 
adion,  4j8 

If  the  bar  be  good,  and  the  repli- 
cation naught,  and  iffue  be  taken 
upon  it,  they  ftiall  replead  to  the 
replication,  and  the  bar  remaim  ; 
and  fo  if  the  bar  be  good,  and 
the  replication  be  good,  and  the 
rejoinder  naught,  and  iffue  taken 
upon  it,  they  (hall  replead  to 
the  rejoinder,  and  the  bar  and 
replication  remain;  but  if  the 
bar  is  naught,  and  the  replica- 
tion good,  and  iffue  taken  upoa 

it. 
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it,   they  Ihall  replead  for  the  JURORS  and  JURIES,  lOde 

whole  anew,  becaufe  the  bar  was  CHALLENGE. 
naught.                         Page  458 

Although  a  jury  be  charged  and 

fworn  in  the  cafe  of  a  plea  of  the 

JUDGMENT^  vide  JOIN-  crown,  yet  a  juror  may  be  drawn, 

TENANTS.  or  the  jury  dKmifled,  noiwith- 

ftandingv  Page  84 

Judgment  given  by  default  upon  a  A  jury  fined  for  giving  their  ver* 

Scire  fac.  returned  againft  one  did,  contrary  to  the  diredioas 

not  fubjed  to  the  fiift  judgmeiit,  of  the  court  of  the  fefiiona,  up- 

ihall  bind  him,                         19  on  an  indiflment,           98,238 

If  judgment  be  given  againft  the  If  the  king  grant  to  divert  perfona 

bail  upon  two  Niciih,  and  no  to  be  exempt  from  juries,  they 

Capias   is    returned  againft    the  (hall  not  be  exempt  trom  ferving 

principal,  although  the  bail  can-  in  B.  R.  without  exp.rels  words, 

not  reverfe   the   judgment,  yet  113,  114 

he  may  have  an  Audita  quereia.  In  cafe  of  fuch  exemption,  the  par* 

but  not  on  a  Scire  fac.  returned,  ties  ought  to  come  in  perfon,  for 

ibid.  the  (heriflF  is  not  bound  tO:re« 

Debt  lies  upon  a  judgment  as  well  turn  it,                                 ibid. 

after  a  writ  of  error  as  before.  If  a   man  be  attainted  of  felon)', 

100  and  pardoned,  he  (hall  not  af- 

If  iflue  be  taken  upon  a  dilatory,  terwards.be  fworn  upon  a  jury, 

i^c.  and  found  againft  the  de«  380 
mandant,  final  and  peremptory 

judgment  (hall  be  given  ;  other-  JURISDICTION,  vide  ERROR. 
wife  it  is  upon  a  demurrer,  1 1 8, 

119  In  an  AJfumpJitf  the  plaintifF  de- 
Judgment  arrefted  for  the  uncer-  dares,  That  the  defendant  was 
tainty  of  the  verdid,  200  indebted  to  the  plaintiff,  within 
Trefpafs  vi  if  arms  for  taking  the  the  jurifdldion,  for  nurfing  a 
mare  ipjius  querentis^  necnon  bona  child,  and  for  error  alledged, 
IS  catalla  fequent.  viz.  and  fums  that  it  is  not  fet  fprth  that  the 
them  up,  but  doth  not  fay  that  nurGng  was  within  the  jurifdic- 
they  were  the  goods  ipftus  que^  tion,  Si^^itre^  75 
rcntist  and  on  demurrer  refolved.  Particular  jnrifdiCtions  are  not  to 
the  plaintiff  might  have  judg.-  be  fupported  by  implication  and 
ment  for  the  mare,  and  releafe  intendment,  ibid. 
the    a£lion    for    the    refidue, 

395  JUSTICES  9f  PEACE. 
Ejedment  for  100  acres  of  k>og 

and  other  things ;  the  plaintiff  Upon  a  Certiorari  brought  to  re- 

releafed  his  demand  (to  the  other  move  an  order  of  feffions  into 

things)  and   took  judgment  for  this  court,  upon  opening  of  it* 

the  refidue,                          ibid.  the  CQurt  were  all  of  opinion, 

that 
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thai  juflic^S  of  peace  have  no- 
ihing  to  do  Hiih  centrals,  and 
that  the  order  that  ihey  had 
mide  therein,   was  void  in  law. 

By  the  ftaitite  of  13  Hen,  4.  tap.  7/ 
the  juAkres  of  peace  cannot  im- 
fx>re  a  tine  upon  rioters,  v/ithout 
the  flieriff  join  in  rf,  386 

One  F.  a  widow,  havi^.e  fever al 
children*  tmi  lixihcin  (he  pariAi 
of  St  Bodo^f^'sivithott  Aidgate^ 
which  parilh  lies  in  two  connties, 
itii^  LorUiofi  and  Middltfex^  put 
out  her  children  to  nuMe  at  £n- 
field  in  Middhfcx  ;  then  fhc  mo- 
ther  died  in  that  part  which  lies 
. irt  Middhjex.  The  nurfe  applies 
lieifelf  for  monies  to  the  pariili 
of  1^/.  Btdoiph\  and  on  applica- 
tion to  the  feinons,  the  jtifliices 
ordered,  that  that  part  of  the 
parifli  in  Lofidon  fhould  go  equal 
charge  with  the  other,  476,477 

But  attcr,  on  application  10  the 
judges  at  the  Old  Baiiey^  it  was 
ordered,  that  that  part  of  the 
parith  which  lies  in  Middlefex 
ihoald  pay  the  nuffe  ;  h3r  it  be- 
ing niade  appear,  that  each  part 
ot  chat  parifli  had  diftin£t  officers, 
and  made  dillind  rates,  the  court 
looked  on  eachdivifion  as  a  feve- 
lul  parilh,  ibid. 

It  wasalfbrefolved,  that  no  notice 
can  be  here  taken  of  the  place  of 
the  birth-of  tl>e  children,  but  of 
their  laft  fettlenrient,  becaufe  only 
poor  childrer,  and  not  va^ra- 
bonds  ;  but  thofe  that  are  rogues 
and  vagabonds  by  the  llatute  of 
3  £//s.  cap,  4.  (hall  be  provided 
tor  by  the  place  where  they  were 
born,  477 


LATIK 

WHERE  a  latifi  v:ttA  is 
infignificant,  it  does  nrt 
vitiate  a  declaration,  oiheruife 
wbch  it  fignifiei  another  thing, 
there  it  is  iU,  Page  i^ 

LEASt,  vide  OkJNt. 

A  leafe  by  tefiant  tft  t^il  ift  praffnti^ 
without  renderine  anv  rent,  is 
not  void,  but  voidable ;  but  it 
feetns,  that  if  the  lra*e  be  made 
to  eontoence  after  his  death, 
that  this  \i   U  void  leafe,     132, 

If  fertant  xtt  fail  roake  a  leafe  in  pnp- 
fifrfif  and  after  tonvey  over  his 
eftaic  by  fine,  the  connfee  in 
this  cafe  canfnt  avoid  this  leafe; 
otherwife  it  feems  when  the  te- 
nant in  tail  makes  a  leafe  to  com* 
tncntc  at  a  dav  to  come,  there 
the  conufee  m.iv  avoid  it,      ibid. 

If  lands  be  anciently  leafed  hy  a 
bifhop,  and  after  purchafed  by  a 
predeceflor  bifliop,  for  inCreafe 
of  his  demefnes,  and  continues 
unleafed  for  twenty  years  and 
more  ;  if  ihefe  lands  tan  be  now 
leafed  again,  fo  as  to  bhid  the 
fucceflbr,  by  the  Ratore  of  32 
Hen,  8.  €ap.  28.  tputre^  and  for 
that  the  court  was  divided  no 
judgment  was  given,    16$,    t66, 

167,  \ic. 

LefTee  for  life  makes  a  leafe  for 
years,  leflee  for  yeart  furrettders 
to  the  reverfioner,  rendering 
rent.  Refolved  it  is  a  good  refer* 
▼atlor,  for  that  it  is  a  didiy  by 
way  of  contrad,  2  22 

In  debt  for  rem  00  a  leaTe  ibir  yean, 

the 
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the  defendant  need  not  to  allcdge 
a  tender,  ofhexwife  where  there 
isacoikJition,  the  breach  whereof 
is  to  be  favcd  thereby »  Pages  j^iS, 

419 
LEET. 

One  prefeflted  at  the  Icet  for  dig- 
ging cony-boroughs,  and  break- 
ing the  foil  in  the  wafte,  and 
moved  to  qnafli  it,  becaufe  it  is 
not  ad  commune  mcumentum^  and 
the  prefentment  was  quaflicd; 
for  a  leet  cannot  annerce  for  things 
ro  the  damage  of  the  lord,     160 

A  cudom  in  a  leet,  that  the  inhabi- 
tants of  D.  ufed  to  fend  a  confta- 
ble  to  the  faid  leet,  held  good, 

204 

A  man  may  be  amerced  in  a  court 
leet  for  not  fcouring  a  ditch  in  a 
highway,  noiwithdanding  of 
the  ftatu'e  of  18  Eliz,  cap»  9. 
which  gives  the  forfeitures  for 
highways  to  the  furveyors  of  the 
highways,  250 

In  an  avowry  for  an  amerciament  in 
a  leet,  it  is  not  fufficient  to  fay 
prafefitatum  fuit  at  the  leet,  that 
the  plaintiiF  did  fuch  an  ad,  but 
he  muft  aver  the  thing,  and  not 
rely  upon  the  prefentment,    337 

LEGACr,  Slit  DEVISE. 

LONDON,  vide  MANDAMUS. 

A  cuftom  that  every  citizen  and 
freeman  of  London  might  devife  in 
mortmain,  allowed  good,  4 

A  cuftom  that  every  freeman  may 
take  an  apprentice,  and  that  in* 
fants  may  bind  themfclves  to 
ferve,   lie.  good,  ibid. 

Their  cuftom  concerning  orphans 
pleaded,  116 


If  any  takes  away  or  eloins  an  or- 
phan, the  court  may  commit  the 
eloinor  to  prifbn  till  he  difcoveTS 
where  the  eloince  is.     Page  1 16 

A  by-law,  that  there  (hall  be  buc 
fo  many  cars  in  Londffn^   is  good, 

324,  328 

But  if  fuch  aby-law,  that  nocarman 
within  the  city,  (hall  go  with  his 
cart  without  a  licence  of  the 
guardians  of  fuch  an  hofpital^ 
nor  without  paying  a  rent  to  fuch 
an  hofpital  for  the  fame,  and  if 
any  do  contrary  tiiat  then  he  fliali 
forfeit  fiich  a  penalty  ro  the  faid 
guardians  of  fuch  hofpitaly  this  is 
a  void  by-fa  w,  ibidi 

A  by-law,  that  every  fellow  of  the 
company  of  vintners  in  London^ 
who  (hould  be  eleded  into  the 
place  and  office  of  one  of  the  li- 
very, ihould  pay  31  /•  13/.  d^d. 
is  a  good  by-law ;  for  it  is  to 
bind  only  the  members  of  the 
corporation*;  and  when  a  matr 
will  agree  to  be  of  a  company, 
he  doth  thereby  fubmit  himfelf . 
to  the  laws  thereof.  And  it  iff 
convenient  that  the  company  hitve 
fuch  power,  to  keep  up  their  de- 
putation, and  the  honour  of  the 

<i"y»  44^1  447 

LIMITATION  of  ACTIONS. 

If  words  are  adionable  at  the  firft, 
the  damages  after  do. not  give 
caufe  of  adion,'  and  therefore 
the  ftatute  of  limitations  of  t4*o 
years  in  fuch  caufe  is  a  good  bar, 

61 

But  where  the  words  at  the  time  of 
the  fpeaking  are  not  adionable^ 
but  hy  reafon  of  them  the  party 
after  lofes  his  preferment,  in 
fuch  cafe  the  flatute  of  limitatfon 


l.  1 


oi 
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of  two  years  is  not  any  bar  im* 
)  lied.  Page  6l 

yViljudged  that  n  debt  for  damages 
clear,  is  within  the  (tatute  of 
the  21  Jac.  of  limitations,  for 
that  it  lifesout  of  the  aQion, 
and  is  not  grounded  on  the  re- 
cot  d.  ibid. 

MANDAMUS. 

LIES   to   reftore  one   to   the 
ftewardfliip  of  a  court  leet. 

Page  12 

But  whether  lo  a  court  baron,  du- 
bitatuTf  ibid, 

A  Mandamus  lieth  not  here  to  re- 
{lore  a  fellow  of  a  college  where 
a  fpecial  vifitor  is  appointed  by 
the  founder,  31 

If  a  Mandamus  lieth  to  reftpre  an 
attorney  of  the  town  court  of 
Canterbury 9  quare,  for  the  court 

.    was  divided,  56,    57 

A  Mandamus  lieth  to  make  an  ap- 
prentice tree  after  he  hath  ferved 
his  time,  69 

If  on  fuch  Mandamus  it  be  returned, 
that  he  obliged  himftlf  by  his  in- 
dent ure  of  a  pprcnticefliip,  not  to 
contrad  nutrimony  during  his 
appreniicefliip,  and  that  he  with- 
in the  dcd  two  yeats  thereof  did 
man  Vy  this  is  only  a  breach  of 
covenant,  but  not  any  caufe  to 
bar  him  of  his  freedom,  92 

A  MandastMs  lieth  not  for  one  that 
bath  (ludied  the  law  fcven  years 
to  call  him  to  the  bar,  for  that 
there  is  no  perfoii  to  whom  the 
wiit  (hoiild  be  dircQcd,  69 

The  king  gives  licence  to  his  queen 
to  creel  a  college,  ad  jiudendum 
li  ora/uium,  and  no  vilitor  is  ap- 
pointed, if  there  lie  any  remedy 
in  this  court  to  redrcfs  any  ?ricv* 


ances  arifing  within  the  faid  col* 
lege,  dubitatur,  P.ioi,  I02,  103 
A  Mandamus  granted  to  reftore  the 
recorder  of  Barnjlaple^  dire^cd 
to  the  mayor  of  the  corporatioo, 
who  returned  §^od  ncn  confd 
nobis f  that  he  was  ever  defied, 
and  the  return  adjudged  infufE- 
cient,   and  refittution  awarded, 

A  Mandamus  lieth  not  to  reftore  a 
town-clerk,  for  that  he  is  re- 
movable at  the  will  and  pleafure 
of  the  corporation,  188 

A  Mandamus  lies  to  reftore  the 
Sexton  of  a  parifh  church,      21 1 

A  Mandamus  lies  to  the  mayor  ^nd 
aldermen  of  London,  to  make 
them  enter  up  a  judgment,  '  214 

A  Mandamus  lies  to  the  judge  of  the 
prerogative,  to  command  him 
to  prove  a  will,  the  will  being 
not  then  controverted,  but  the 
fuggedion  for  the  Mandamus  was 
brcueht  into  court,  and  read 
before  the    Mandamus    gi anted, 

235,  236 

Returns  \o  Mandamuses  ought  to  be 
ctrtain,  and  nut  by  implication, 
becaufe  the  party  oufied  hath 
not    liberty   to  reply  to   them, 

365 
If  ih»s  court  fufpe£l  a  return  to  be 

hSe^   they  can  make  a  corpora- 

ticn  fwear  the  return,    365,366 

A  Mandamus  lies  to  fwear  one  into 
il\c  uffur-  of  mayor  431 

The  return  to  a  Mandamus  ought 
to  be  certain  and  dire6^,  and  r.ot 
artj^umcntative  only,      431*  432 

Upon  a  Mandamus  direfied  to  the 
mayor,  aldermen,  bailiflFs  and 
citi7.ens  of  the  city  of  Carlijlcf  to 
reflore  //.  to  the  place  and  oJGce 
of  one  of  the  aldermen  of  the  find 
cjiy,  it  wasrcfolved,   that  whfre 

time 
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time  out  of  mind  a  corporation 
had  power  to  remove  an  alderman 
for  reafonablecaufcr^  though  they 
take  a  new  charter,  wherein 
there  is  no  fuch  power  given  the 
corporation  to  remove  an  alder- 
man ;  yet  the  fanAe  power  dill 
remains,  for  that  the  charter 
doth  not  merge  or  extinguifli 
any  of  the  ancient  privileges,  but 
the  corporation  may  ufc  them  as 
before,  and  fuch  return  was  held 
good,  Page  439 

There  being  a  difpute  between  the 
parfon  and  the  pariffaioners  touch- 
ing the  eledion  of  churchward- 
ens, the  parfon  claiming  to  ap» 
point  one  by  virtue  of  the  canon, 
and  the  parifhioners  claiming  a 
cuftom  to  chufe  both,  a  Manda- 
mus  was  granted  to  Sir  Thomas 
Exton,  commiflary  to  the  dean 
and  chapter  of    St,  PauPs,    ro 
fwcar  Edward  Carpenter ^  he  be- 
ing thereto    duly  eleded    (who 
made   a  fpecial    return   of    the 
whole  matter)  becaufe  the  eccle- 
fiaftical   courts    cannot  try   the 
cullom  of  chufing  the  church- 
wardens»  439,  440 

Tavemer  having  been  chofen  into 
the  livery  of  the  company  of 
vintners,  had  a  Mandamus  dircQ- 
ed  to  the  matter,  wardens,  and 
nflidantsof  the  faid  company,  to 
admit  him  to  be  a  liveryman, 
according. to  the   faid    election, 

446*  447 
Vide  London. 

NONSUJT^ 

ON  a  nonfuii  upon  a  record  of 
a  Nifi  Prius  roll  varying  in 
^ubAancc  from  the  plea  rol)^  a 


Diftringas  de  novo  was  awarded 
agreeing  to  the  plea  roll,  Page  38 
The  plaintiff  at  xhe-'NiJi  Prhss  was 
noofuit,  becaufc'*the  N/fi  Prius 
was,  that  the  plaintiff  was  in 
fuch  a  benefice  in  the  year  1662, 
whereas  the  plea  roll  is  1626, 
and  fo  the  plaintiiF  dediture  of 
his  proof;  it  was  moved  to  fet 
the  nonfuit  afide,  but  adjouined, 

73 
NUSANCE. 

Whether  an  inmate  be  a  nufance  at 
common  law.   Si^are,  74 


OAm  of  SUPREMACr,    Vide 
STATUTES. 

BY  the  ftatutc  of  5  EUz.  cap.  i. 
it  is   enaded,    that  the  lord 
chancellor  or  keeper  of  the  great 
feat  of  England  for  the  time  be- 
ing,  (hall  and  may  at  all  times 
hercafier,  by  virtue  of  this  aQ, 
without     any   further    warrant, 
nuke  and  dirc£t  commiflion  or 
commilTions  under  the  gr^at  feal 
of  England f  to  any  perfon  or  per- 
fons,    giving  them   or  fome  of 
them  thereby  authority  to  tender 
the  oarh  of  fupremacy  mentioned 
in  the  ftatuieof  i  ^iiz.' cap.  i.  to 
f^ch  perfon  and  perfons,  as  by 
the  aforefaid  commiflioo  or  com- 
mi/Tions  the  faid  commiflioners 
fhall  be  authorited  to  tender  the 
fame  unto.    Whether  a  commif- 
fion  not  direded  to  any  peirfon 
particularly,    nor  to  tender  the 
faid  oath  to  any  perfon  by  namc^ 
be  purfuant  to  the  faid  a3  ?  ift, 
and  it  was  refotved  by  three  juf- 
L  1  2  tices 
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tices  (Raymcrd  juftice  doubting) 
I  hat  this  commiilion  was  very 
goody  becauTe  the  power  is  Ic^t 
to  the  commidioners  to  chufe 
whcm^they  .will  icniler  the  oarh 
unto,  by  the  cUui^  of  the  a^, 
and  in  this  manner  were  the  an- 
cient commiilions  fliortiy  afier 
the  (latute  made,  Ptiges  444,  445 

2.  1  h«ugh  the  perfon»  refuiing  to 
■  take  the  faiil  oaih  be  neither  otH- 
ctrs  nor  minifters  mentioned  in 
the  feveral  ftatutes  of  the  i  and 
5  Eliz.  wh'xC  impowers  the  lord 
chancellor  10  make  our  commif- 
ftons ;  all  pert'ons»  though  not 
officers^  may  be  offered  the  faid 
oath,  if  the  commiJrioners  think 
fit,        W  ihJ. 

Ey  the  aforefaid  (latute  of  5  Eliz, 
it  is  Farther  enabled,  that  eveiy 
pcrfon  having  authoiity  to  icn- 

.  der  the  faid  cath,  (lull  wiih'm 
forty  days(  afrer  the  rctural  there- 
of, if  then  terai-tin^.c,  if  nor, 
then  the  tirft  day  cF  the  next 
term,  certify  under  his  hand  ard 
fea!,  the  name,  place  and  decree 
of  the  perfon  fo  rciufing,  unto 
the  King's Bmchf  in  pain  of  100  /. 
And  the  fherifT  of  the  county 
ihall  impanel  a  J!Try  of  the  fame 
countYs  to  ipquiie  of  fuch  rcfu- 
fal,  which  jury  may  upon  evi- 
dence indifi  the  parly  rcfufingy 
tsV.  I.  If  fiich  certificate  is  di- 
lectcd  only  to  the  judges  by 
name^  and  not  to  the  king  in  his 
court  of  King^s  BeticA^  as  the  a£t 
requires,  be  good  ?  nnd  refolved 
by  three  jull ices  (/^fly;/2^//Jjuftice 
doubting]  that  it  is  good  enough, 
hecaufe  it  (hall  be  intended  that 
the  fiid  judges  made  the  court, 
and  were  therein  fitting  at  the 
time  of  the  certificate,  ibid. 


If  the  indictment  fcts  forth  a  certi- 
ficate froax  the  conimi(rionera  un« 
der  their  hands,  but  not  under 
their  fcal.t  as  the  (la tut c  requires, 
be  good  ?  but  in  regard  the  certi' 
ficatein  this  caTe  was  found/»  id: 
verbut  in  the  verdi^,  to  be  urider 
their  feaKs  the  court  ofderei 
it  to  be  amended,     P,  444,  445 

OBLIGATION,   vide   EXE- 
CUTOR, 

Conditions  to  perform  covrran^v 
one  of  which  was,  that  the  de- 
fendant was  feifed  of  an  inde- 
feafible  cilate  in  tee  fimple;  the 
defendant  pleads  covenants  per- 
formed ;  tlic  plaintiff  replie:. 
That  he  waf  not  feifed  of  an  in- 
defeafibte  eilate  in  fee-Hniple. 
The  delendant  demurs  genenlly, 
for  that  the  plaintiff,  a:>  he  fup- 
pofed,  ought  to  have  (hewn  (he 
having  ail  his  writings)  of  what 
cRate  the  defendant  was  feifed; 
but  ad'padged  the  breach  well  af- 
figped,  I4«  '5 

If  in  a  condition  to  perform  covc- 
iianis,  the  defendant  rlead.^  per- 
formance, and  after  rcJQir,  That 
tlic  plaintiff  oufled  him,  it  is  a 
departure,  2i 

Debt  on  an  obligation  conditioned 
to  pay  100/.  on  the  10th  of  Ji- 
nuary  upon  three  montiis  warr- 
ing; ilie  defendant  plca^is.  That: 
the  plaintiff  had  not  given  three 
months  warning;  the  plaintiff 
demurs.  It  feems  that  thouch 
the  obligee  omit  the  warning, 
the  obligor  (hall  be  bound  to  pay 
it  at  any  three  months  warning ; 
per  Wyndham,  juftice,  6r 

In  debt  upon  a  bond  of  14/.  the 
defendant  demands  oyer  oTrhe 
'  ccmfrron. 
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cenditton,   which   was.  That  if  eitam  dehiti^  and  pleads  tbe  ila- 

the  defendant  pay  2/.  a  week  tiil  4ute  of.  23  Hen.  6.     And  on  <ie- 

i^l.  be  .paidy  and  upon  defauk  murrer  held  it  was  not  the  fAmc 

of  payment  the  obligation  flull  wcit  mentioned  m  the  condition, 

be  void;  the  defendant  pleads,  Pag^  220 

Ihat  the  17th of  O^^er  fucha  Abend  or  covenant  for  the  true 

year  he  made  default,  Judgment  imprifooment  of  J.  S.  if  theie 

jfi  a^h.     The  plaintiflF  demurs  ;  be  alfo  a  claufe  in  it  to  pay  cham- 

and  judgment  for  the  plaintiflP,  ber-rent,  &fr.   it   is  a  bond  for 

becaufe  the  condition  being  fenfe-  ea(e  and  favour  within  the  fta- 

lefs,  I  he  obligation  is  iingle,  and  tute  of  8  Hen,  6.                   222 

in  force»                           Fage  68  An.  obligation  Jtare  maadatif  Bccle- 

A  condition  to  refi^n  upon  requeft  J/a,   on  excommunicaiion,    not 

is  good,  and  not  fimoniacal,.  and  '    good,                             226,  227 

judgment  upon  it  affirmed  in  a  A  bond  conditioned  to  perform  a 

writ  of  error,                        17$  by«iaw  liath  been  ruled  aaught. 

In  debt  on  a  bond,  the  defendant  227 
pleads,  That  the  faid  writing  A  bond  conditioned  to  feal  and  ex- 
was  delivered  as  an  efcrow  to /f^.  ecute  a  relcafe  to  the  plaintiff; 
a  (Iranger,  on  condition  that  if  the  defendant  is  bound  to  do  it 
the  plainti6F  (hould  procure  a  .  without  any  tender ;  for  tbe  word 
demife  of  certain  lands  to  the  de-  execute  and  feal  comprehends 
fendant  before  fuch  a  day,  that  the  making,  232 
tbe  faid  IV,  (hould  deliver  the  A  bond  conditioned  to  permit  the 
fame  ui  fcriptum  fuum  to  the  plaintiff  quietly  to  take  and  reap 
plaintiff,  otherwife  not.  The  and  carry  away  corn^  if  the  de- 
defendant  pleads.  That  the  plain-  fendant  after  forbid  him  to  reap, 
tiff  did  not  procure  the  faid  de-  it  is  a  breach  of  the  condition, 
mife,  Et  Jic  nan  efi  faBum  \  the  371 
plaintiff  demurs,  becaufe  he  an-  Where  a  condition  of  a  bond  is  in 
fwers  not  the  deed,  for  W.  ne-  the  disjundive,  and  one  part  is 
ver  had  authority  to  deliver  his  irapoflible,  yet  the  other  part 
writing  ut  faQum^  but  11/  fcrip-  ought  to  be  performed,  in  cafe  it 
turn  fuum^    which  is  not   good,  be  to  bedone  bya  llranger,  373 

197  How  intereft  fliall  be  paid  on  a 

Debt  on  an  obligation  by  the  plain-*  bond,                            420,421 

tiff  as  Iheriff  conditioned  for  the  If  an  adion  be  brought  upon  a  hond 

appearance  of  W.  in  B.  R.  die  in  MtddkfeXf  and  the  bond  itfclf 

Sabbati  proximo   pofi   qidndenam  .   is  dated  in  LmdoHf  it  fecms  to  be 

SanSii  Martini   ad  refpondendum  ill,  fior  that  it  cannot  be  alledgeii 

WiUielmj  GufJIon  in  pfacito  debiti,  to  be  ma4e  in  any  otiier  placo 

The  defendant  pleads.  That  the  than  where  it  bears  date,      430 

faid  Gulflon  fued  forth  a  Latitat  If  a  bond  be  made  to  J.  to  the  ufc 

retqra*  the  fame  day.againd  the  of   JB.  conditioned   to  pay    /^. 

faid  IV,  ad  refpondendum  the  faid  money,  it  is  a  good  plea,  tl>at 

(rufpon  in  flacito  trimjgrejiwii  ac  tt)e.  obligor  teudcced  the  momy 


io 
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-  to  B.  becsofc  he  was  in  a;  manner 
privy  to  the  obligation,    P.  484 

OFFICE  and  OFFICER. 

Who  may  f[o  into  the  office  of  the 
Cujhs  Brmum  &  Rotuhrum  in 
Banco  Regis 9  53 


PARDON,  vide  CORONE. 

PARDON  of  nnurder,  ijfc,  (hall 
not  be  allowed  without  a  writ 
of  allowance  direded  to  the 
juftices,  1 3 

A  pardon  of  killing  and  felony,  i^c. 
no  pardon  of  murder,  ibid. 

The  king  cannot  pardon  the  burn- 
ing in  the  hand  in  an  appeal, 

.370 

If    the  principal   be    attainted   of 

burglary,  the  accelTary  muft  an- 

fwcr,    though  the  principal   be 

pardoned,  477 

PARLIAMENT. 

Kelative  words  in  an  ad  of  parlia- 
ment will  make  the  thing  to  pafs 
as  well  as  if  it  had  been  particu- 
larly exprefled  in  the  a3  itfelf^ 

A  gift  by  parliament  to  the  heir  of 
y,  S.  who  is  a  pcrfon  attainted j^ 
is  good,  and  mud  be  intended 
fqch  perfon  as  might  have  been 
his  heir,  being  only  a  defcrip- 
tion  of  the  perfon  implied,      55 

One  taken  by  order  of  parliament 
after  their  prorogation  (hall  be 
difcharged,  1 20 

Every  (feffions  is  a  new  parliannenr, 

ibid. 

Judgment  given  in  parliament  niay 


be  executed  by  the  Lord  Cfaan- 
ccllor.  Page  120 

In  aH  cafiM  of  appeals  and  writs  of 
error  in  parliament  they  comipne, 
and  are  to  be  proceeded  on  /a 
JUiu  quo  at  they  ftood  at  the  dif- 
folution  of  the  lad  pftrliamenti 
without  beginning  de  iimw»    5S3 

The  diflToIution  of  a*  parliament  doth 
not  alter  the  (late  of  the  im- 
peachments brought  up  by  the 
Commons  in  a  precedir^  parlia- 
ment, 384 

PATENT,  vide  GRANTS  by  tke 

KING. 

A  patent  may  be  good  in  part  and 

.  naught  in  part  ;  (b  it  may  be 
repealed  for  part,  and  ftand  good 
for  another  part,  1^7,  ryS 

A  patent  may  be  repealed  in  part, 
but  that  is  in  daufes  indiependent, 
and  not  in  claufes  which  have  a 
general  influence  through  the 
whole  patent,  178,  179 

A  Scire  Facial  doih  not  lie  to  repeal 
part  of  a  patent,  156 

Void  daufes  in  A  patent  are  to  be 
tried  in  an  aiTize  at  law,  and  not 
by  Scire  Facias,  which  is  the 
reafon  that  jodgment  upon  an 
iflfue  tried  on  a  Scire  Facias  to 
repeal  a  patent  in  £.  R.  is  not 
there  given,  but  the  record  is  to 
be  returned  into  this  court,  whidi 
is  not  in  another  cafe,    1 78, 1 79 

The  entry  of  the  judgment  in  a 
Scire  Facias  to  repeal  a  patent  is. 
Liters  Patentes  vacesdwr^  and  not 
part  of  them,  156 

The  king  cannot  have  a  Scire  Fa* 
cias  to  repeal  a  patent,  but  where 
the  thing  is  in  deceptimum  Refisp 
or  ad  gravamen  Popidi,  1 55 

There  is  a  difierence  betwJtr  a 

Scire 
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Scire  facias  to  repeal  a  patent, 
and  a  §^9  Warrafito,  for  a  ^0 
warranto  may  be  good  for  part, 
and  ill  for  another  part,  becaufe 
the  record  is  not  ro  be  touched 
by  it ;  but  in  a  Scire  Faciar  the 
teoird  is  to  be  cancelled^  P.  \  56 
Where  the  king  grants  two  patents 
of  the  fame  thing,  the  fecorid 
patentee  cannot  have  a  Scire  Pa* 
cias  again  ft  the   firft,    ^are, 

ibid. 

PERJURr,  vide  EVIDENCE, 

Exceptions  to  the  form  of  pleading 
in  an  information  for  perjury, 

.  34»  35 
A  perfon  convided  of  perjury  fhall 

not  have  advantage  of  the  errors 
fn  the  iirft  record,  upon  which 
he  was  convided,  74 

In  an  information  of-  perjury,  to 
prove  the  perjury,  one  was  pro- 
duced to  prove  what  oYie,  that 
is  (ince  dead,  fwore  upon  the 
firft  trial,  and  allowed  good  evi- 
dence, i  70 
PLEADING. 

When  the  matters  to  be  pleadec^ 
tend  to  infinitenefs  and  multipli- 
city, whereby  the  rolls  (hall  be 
incumbered  in  the  length  thereof, 
the  law  allows  of  a  general  plead* 
ing,  8,  9,  10 

And  therefore  in  an  adton  upon  the 
ftature  of  fending  knights  to  par- 
liament the  eledion  fliall  be  faid 
per  majorem  numerum^  9 

In  an  Affumpfit  the  plaintiff  declares 
that  whereas  he  at  the  rcqiiefl  of 
the  defendant  amended  fuch  a 
boat  and  divers  other  boats  of 
the  defendant,  he  afTumed  to  pay 
for  his  labour  and  charges  tar^um 


quantum^  and  avers  he  mended 
die,  and  divers  oihcr  boAts,  aid 
deferved  fo  much  ;  and  adjudcred 
good.  Page  10 

Trefpafs  for  beating  and  imprifun- 
ing  his  wife,  f^r.  the  defendant 
juffifies  by  warrant  of  the  fhe- 
riff;  the  plaintiff  replies  i/e  iVr/i/- 
ria  faa  propria  al>fq\  tali  cdufa^ 
and  iflue  upon  it,  and  verdi£l 
for  the  plaintiff ;  and  moved  for 
a  repleader,  becaufe  de  injuria 
Jua  propria  is  not  a  plea  to  matter 
of  record,  but  held  good  enoiigh 
after  verdid,  50 

In  a  Scire  fac.  againft  the  bail  upon 
a  writ  of  error  according  to  the 
(latute  of  3  Jac.  the  defendant 
prays  oyer  of  the  condition,  and 
on  that,  he  pleads,  that  the  plaid- 
tiff  profecutcd  the  writ  of  error 
'  with  effcft,  and  that  the  afore- 
faid  judgment  was  rcverfed  ;  £/ 
h^c  paratuj  efi  verificare^  where 
it  ought  to  have  been,  prout  patet 
per  Recordum'y  and  the  plea  was 
ruled  ill,  5^ 

Jf  a  plea  'conclude  Hoc  paratus  eji 
verificarCf  where  it  ought  to 
have  been.  Hoc  petit  quod  inqui*- 
ratur  per patriam,  it  is  matter  of 
fubftance  on  demurrer,     94,  98 

Iq  trefpafs  the  defendant  pleads. 
That  Hen.  8.  was  feifed  in  fee, 
and  fo  the  land  defcended  to  the 
now  king,  and  that  he  as  fervant, 
i^c.  The  plaintiff  replies^  Tha  c 
Hen.  8.  granted  to  the  pkiiitiff* 

•  and  doth  not  traverfe  the  dying 
feifed  of  king  Charles^  and  it 
might  come  to  the  king  ochet- 
wife;  and  by  Twifden  juftice  a 
traverfe  needs  not,       137,  13JJ 

In  debt  for  rent  of  four  rooms,*  tAe 
defendant  pleads  a  leafe  of  five 
rooms,  and  cvidion  of  the  fifth ; 

It 
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it  is  not  good  without  a  traverfe. 

Page  175 

In  trefpafs  on  a  traverfe  the  plain- 
tiff concludes,  Et  hoc  paratus  efi 
verificare^  unde  petit  Judicium  if 
the  plaintiff  ab  a^ione  fua  pr^* 
di^a  prachidi  debeat ;  on  this  the 
defendant  demurs  efpecially,  be- 
caufe  he  doth  not  conclude,  Unde 
petit  Judicium  iS  damna  fua  oc^ 
cafione  tranfgrefftmiis  pradi^<e  fihi 
adjudicari,  i^c,  and  tor  this  caufe 
the  court  fecmed  for  the  defen- 
dant, 182 

Matters  that  go  in  dtfeafancc  of  a 
deed  need  not  to  be  alkdged  in 
the  count,  but  come  more  pro- 
perly on  the  defcnilant's  part  to 
be  pleaded,  65 

Where  a  matter  is'exprefly  pleaded 
in  the  affirmative,  which  is  ex- 
prefsly  pleaded  by  the  other  par- 
ty in  the  negative,  the  i^ext 
ought  to  be  an  iffue,  and  no  tra- 
verfe, for  oiherwife  they  will 
ylcsid  in  injinitum^  199 

Accord,  though  executed  in  pan, 
is  no  good  plea  ro  an  adion  of 
trefpafs  and  affault,  203 

In  a  Scire  Facias  on  a  judgment  in 
debt  againft  an  executor,  the  de- 
fendant pleads  Pleinment  adminif- 
ter  generally,  and  the  plaintiff 
demurs  fpecially  for  that  caufe^ 
if  that  be  a  good  plea,  230 

And  leave  given  to  amend  the  plea, 

231 

In  a  Scire  Facial  upon  a  judgment 
this  plea  hath  been  adjudged 
naught,  in  the  time  of  Glyn  chief 
juftice.     l:i  t:crgiiu  ibid. 

Ancient  dcmelVie  i:>  a  good  plea  on 
the  flatute  of  51  ihn.  8.  cap,  1. 
of  partition,  249 

A  declaration  in  debt  for  rent  ar- 
rear   i&  good    without   ihev;ing 


mean  aflignnicnts  upon  a  demur- 
rer. Pages  389,  390 

It  is  a  good  plea  to  an  adion  brought 
by  an  attorney  for  his  fees,  that 
the  pUintiff  did  not  give  the  de- 
fendant any  bill  of  charges  ac- 
cording to  the  datute  of  3  Jac. 
\ap.  7.  a4S 

In  debt  tor  rent  on  a  leafe  for  years, 
the  defendant  needs  not  plead  a 
tender,  otherwife  where  there  is 
a  condition  in  the  leafe,  the 
breach  whereof  is  to  be  faved. 

Though  it  is  frequent  to  lay  a  de- 
claration for  a  debt  feveral  ways 
in  an  JJpumpJttt  yet  it  is  not  a 
good  plea  to  fay,  that  the  feve- 
ral fums  art  but  only  for  the  fum 
iirfl  mentioned,  without  plead- 
ing over,  449 

POWERS. 

A  power  to  make  leafes  to  one,  two 
or  three  perfons,  he  cannot  by 
that  power  make  a  leafe  for  the 
life  of  the  firft  fon  of  J.  S.  be- 
caufe  the  per  fon  ought  to  be  in 
rjfe\  by  Wyndham  juftice  argu* 
endi)^  163 

The  carl  of  |,.  21  £//2.  makes  a 
fettlcment  upon  himfelf  for  life, 
the  remainder  upon  his  iffues, 
the  remainder  to  others,  with  a 
power  of  revocation  by  inden- 
ture fubfcribcd  and  (ealedby  him- 
felf, to  limit  new  u(es.  The 
26th  of  £//z.  he  covenants  to 
levy  a  fine  to  other  uft-,  and 
four  years  after  levies  a  fine  ac- 
cordingly. And  if  this  inden- 
ture and  fine  make  a  rcvo^alioa 
of  the  ufes  in  the  (irft  deed  wu 
the  queflion  ?  And  refolvf  d,  it 
was  a  revocalion^   bqcaule  she 

deed 
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deed  and  the  fine  are  but  one  folved.   he  muft  aver  that  his 

coDYeyance,                  Page  239  mill  was  fufficient    to  grind  aU 

Tenant  for  life^   with   remainder  the  corn,                       Pag^2^^ 

over,  with  .  power  to  make  a  PRIFILEGS. 
jointure,  and  the  tenant  for  hfe 

covenants  to  (land  feifed  to  the  One  being  chofenburgefs  of  parHa^ 

ufe  of  his  wife  for  life,  for  her  ment,  and  having  a  trial  at  bar 

jointure ;  refolved  a  good  execu-  to  be  had  before  the  (itiing  of  the 

tion  of  the  power,                239  parliament,  moved'  to  have  his 

A  power  to  make  leafes  being  ge-  privilege  allowed,  but  denied,  in 

neralisvoid,  upon  a  covenant  to  regard  the  parliament  were  not 

(land  feifed,                           248  fitting,  nor  to  fu  'till  after  the 

Tenant  for  life,  with  a  power  to  trial,                                        12 

make  leafes  to  any  perfon,  for  If  one  who  is  in  the  cuflody  of  the 

one,  two  or  three  lives,  or  for  marfhal  may  be  fued  for  lands  in 

twepty-one  years,  referving  the  a  county  paUrine,  as  well  as  he 

ancient  rent,  tenant  for  life  de-  may  he  fued  in  the  Exchequer 

mifes  to  B.  forawenty-one  years  for  lands  in  a  county  palatine,  or 

to  commence  after  the  death  of  in  Wales ^  by  §l\fo  minus ,         8 1 

J.  and  M.  the  power4i^not  well  In  an  a&ion  upon  the  cafe  for  an 

executed,  being  to  commence  in  efcape,  the  defendant  pleads  the 

future^                                   ibid.  privilege  of   eunJo  fJ   redeundo 

A  power  referved  to  /).  to  revoke  from  an  inferior  court  againft  a 
a  deed  by  writing,  fubfcribed  tnd  procefs  in  Banco^  and  fecmcd  to 
fealed  by  him  in  the  prefence  of  the  court  an  ill  plea,  100 
two  or  more  credible  ^itneflfes.  If  a  man  be  arrefted  in  the  face  of 
in  exprefs  words,  C^c;  #.  makes  the  court,  the  court  hath  power 
his  will  in  writing.  In  the  prer-  to  difcharge  him,  but  not  other- 
fence  of  two  credible  witnefles,  wife,  101 
withoqt  making  any  cxprefs  re-  Jurors  that  will  have  privilege  upon 
vocation ;  and  adjudged  •  good  a  charter  of  exemption,  ought  to 
revocation,  and  \hi  will  M  goodi  daim  it  in  proper  perfon,  113, 
execi^tion  of  the  potrtr,      2a<,  1 1 4 

3P1  Bur  ftiall  not  have  it  in  B.  R.  nor 

PRESCRIPTiOlfi  itt  cafe  where  tbe  king  is  party, 

without  cxprefs  words,         ibid, 

\i  a  man  will  prefcribe  for  a  toll  The  king's  fervants  ^rt  privileged 

upon  the  fea,  he  ought  to  alledge  from  arrefts,  for  that   the  king 

a  good  confideration'for  it,  for  (hall  not  be   deprived  of  them 

that  by  Magna  Charl^  and  other  without  leave,                       1 5a 

AatDtes,  every  one  mli%'  liberty  But  they  may  be  outlawed,  for  ^hac 

to  go  and  come  upon  the  fea,  it  is  lor  the   advantage  of  the 

without  impediment,     232,233  king,'                                      ibid. 

In  an  aAion  upon  the  cafe  for  not  An  attorney  is  piivileged  from  fer- 

grinding  at  his  mill,  where  one  ving  as  reeve»                       180 

prefcribes    for   mulftore;    re-  Andtiifofrombeingafoldier,     ibid. 

PRO' 
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PROCEDENDO. 

On  a  Habeas  Corpus  «  Procedendo 
granted  for  calling  a  woman 
whore  in  London,  by  three  juf- 

.    tices.  Page  8i 

PROCESS,  vide  CAPIAS. 

A  warrant  dtreded  to  a  conftable  to 
take  if.  to  find  fureties  for  his 
good  behaviour,  may  be  executed 
on  a  Sunday,  notwithftanding  the 
new  (lacute»  250,  251 

In  ail  indi£lments  for  trefpafs,  and 
tinder  felony,  a  Fenire  fac.  is  the 
fiift  procefo,  375 

PROHIBiriON. 

Prohibition  lies  10  the  admiralty  for 
fiiiner  there  for  mariners  wages,  3 

i  lie  granting  prohibition  is  not  a 
liifcretionary  aft  of  the  court, 
hut  ex  debit 0  Jujlitia,  4 

No  prohibition  lies  to  the  admiralty 
for  ruins'  a  recognizance  there 
Taken  by  way  of  (lipulation 
agviinil  one  that  was  furcty  in  the 
nature  of  bail,  78 

Where  t!'C  freehold,  or  the  power 
to  L^rant  an  office  may  come  in 
c^ueftion  in  the  fpiritual  court,  a 
prohibition  fhall  be  granted,    88 

The  plaintiff  fuggefts,  that  the  de- 
fendant iibelk'dfor  def<imation  in 
^he  court  of  ihe  arches,  and  that 
!ic  l?an  inhabitant  in  thediocefe 
•»l  London,  contra  for  mam  Statuti 
i\5  Hen.  8.  cap,  9.  It  was 
lioubtcd  if  a  prohibition  would 
lie  in  that  cafe,  9I>  92 

A  prohibition  is  not  ex  gratia,  but 
ex  drhito  Jujlitia,  02 

A  nrchibiiion  denied  to  the  fpiritual 
couii  on  fuggeftion  that  the  exc- 
C!::or  was  fued  there  for  double 


damages  for  not  fetting  out  of 
tithes.  Page  95 

A.  makes  his  will,  and  thereby 
m^es  G.  and  D.  his  executors, 
Z>.  makes  his  will  and  executors, 
and  dies;  G.  dies  inteftate,- his 
adminiHrator  fues  the  executors 
*of  D.  in  the  fpiritual  coun  for  a 
legacy  due  from  A,  and  a  prohi- 
bition was  denied  by  three  judi- 
ces  contra  KeiUng,  123 

A  prohibition  lies  to  the  fpiritual 
court,  bccaufe  they  refufed  to 
deliver  a  copy  of  articles ;  and 
they  held  that  the  ftatute  of  2 
Hen,  5.  cap.  4.  extends  where  the 
proceedings  in  the  ecclefiaftical 
court  are  ex  officio,  as  well  as  be- 
twixt party  and  party  ;  and  that 
a  prolflbitioO  lies  for  not  deliver- 
ing' a  copy  of  a  libel  in  fuch 
cafe,  1 70 

On  an  AjfumpjA  brought  in  an  in- 
fislirior  court,  the  defendant  ten- 
ders a  |>!ea  there,  that  the  con- 
trad;  upon  which  the  aftion  is 
broulTit  Vfz%  made  out  of  the  ju- 
rifdiftioti;  the  court  there  re- 
fufed to  allow  this;  and  on  affi- 
davit here  of  the  faid  tender  and 
refufal,  this  court  granted  a  pro- 
hibition, 189 

A  prohtbitiion  granted  to  the  court 

*  6f  the  marches  of  Wales  at  Lai- 

IvM^  on  faihg  there  for  a  l^acy, 

contrary    to  their    in(lni6lions, 

191 

Sir  Z>.  M  knight,  was  fued  in  the 
ecclefia(!ica1  court  by  the  tiaoie 
of  fir'ZXAf-  knight  and  baronet, 
and  pleaded  it  there,  that  he  is 
only  knight,  and  not  baronet; 
and  the  Court  allowed  the  plea, 
and  proceeded  to  excordmuhici- 
tion,  and  a  prohibition  was  grant- 
ed, 119 

A  pro» 
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A  prohibitioti  gtadttd  fo  the  court 
of  the  chaiviberlftiiv  of  Chefier^ 
for  thit  a  cotirt  of  canity  cin- 
Dot  charge  the  inherhance  of  a 
MMh'i  hod  with  a  rtnt,     P.  22 1 

The  phimiff  had  a  judgrtient  at 
law  againft  the  defendanti  who 
exhibited  hiB  bill  in  chancery  *ito 
be  relieved  againft  this  judgment, 
and  the  plaintiff  pleaded  this 
judgment,  and  over-roled  there, 
and    moved  fo^  a   prohibition^ 

Grounding  his  feggeftion  on  the 
atute  of  4  Htfin  4.  cap,  23.  Et 
edjmtmaturf  227 

The  plaintiff  fuggefts  that  there  is 
a  cuftom  within  the  parifli  of  S. 
that  the  church#ardens  with  the 
major  part  of  the  parifliioners, 
may  order  the  feats  in  the  church 
there,  and  are  to  fee  to  the  re- 
pairs of  them;  and  that  the 
churchwardens  would  have  pla- 
ced the  plaintiff  in  a  pew  there, 
and  the  defendant  libelled  againft 
him  in  the  fpiritual  court ;  the 
plaintiff  prays  a  prohibition,  and 
denied  by  three  juftices,  againft 
jttkini  juftice,  246 

Suggeftion,  ihat  the  pariOiioner  is 
to  pay  the  tenth  part  of  rtktllt  at 
the  parfonage-hoofe,  or  at  any 
lather  place,  ii  a  gtwd  ground  for 
t  prohibition;  by  P(»/^«juftipe, 
In  Margintf  27^ 

Prohibition  denied  upon  a  libel  in 
the  ecclefiaftical  court  for  procu- 
rations by  art  archdeacion,     560 

Id  an  attachttient  on  a  prohibition 
where  damages  are  given  ro  the 
plaintiff,  there  he  ought  to  lay 
the  vifne  where  the  fuit  in  the 
ecclefiaftical  court  was ;  other- 
wife  the  want  of  a  vifne  hurts 
not,  387,  388 

On  a  libel  Hi  Ihe  eeclefiaftiaal  eourt 


for  tithes  againft  H.  and  many 
others  named  in  a  fchedule  affix- 
ed to  the  faid  libel,  the  inhabi- 
tants pray  a  prohibition,  and  join 
in  a  fuggeftion  of  a  Modus ;  and 
it  appearing  that  the  plaintiff  in 
the  ecclefiaftical  court  ought  to 
be  prohibited,  the  ^jupre  was. 
Whether  they  may  have  one 
vft'ix  of  prohibition,  or  if  they 
ought  to  fever  ?  And  refolvrd  on 
examination  of  the  cafes,  that 
the  parties  fliould  bring  feveral 
writs,  for  fo  had  been  the  courfe 
of  this  court  formerly,  and  there- 
fore they  would  not  alter  it,  aU 

^  though  fome  of  the  judges  of  the 
C  B.  were  pf  opinion  one  writ 
might  be  granted  for  all,  f.  425 

The  plaintiff  fiied  the  defendant  in 
the  ecclefiaftical  f:ourt  at  JTvrk 
for  marrying  his  fitter's  daugh- 
ter, and  the  defendant  prayed  a 
prohibition,  becapfe  out  of  the 
ieviticgl  degrees ;  but  depied  by 
the  whole  court,  becaufe  a  caufe 
of  ecclefiaftical  eonufance,    464, 

Though  fometimes  prohibitions 
have  been  granted  in  caufes  ma- 
trimonial, yet  if  it  were  now  rcf 
hte^a^  they  would  not  be  grant- 
ed,, ibid, 

A  prohibitioi)  granted  to  the  admi- 
ralty on  fuggeftion  that  they  had 
caufed  his  (hip  to  be  arretted  up- 
on the  land,  within  the  body  of 
the  county,  lie,  489,  496 
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RECORD. 

O  precedent  for  the  withdraw- 
ing  a  record  of  the  court, 
though  both  parties  are  willing 
to  do  it^  69 

A  record 


A    TABLE    OF     THE 


A  record  dafhed  through  in  nature 
of  a  cancellation.  Page  69 

RELEASE. 

If  there  be  two  jointenants,  and  the 
one  for  money  grants,  bargains, 
fells  and  confirms  to  the  other  ; 
refolved  this  amounts  to  a  releafe, 

187 

A  rcleare  of  damages  in  dower  (uf- 
rained  occajione  detentioms  Dot  is  ^ 
is  DO  releate  of  the  mean  profits 
of  the  land,  for  they  are  two 
diftind  things,  366 

If  by  a  rcleafc   of  obligations  ii 

fcripta  Mi  gat  or:  a  articles  of  a- 

greement  be  releafcd,  393 

It  CMnnot  be  conflrued  to  be  the  in- 
tent of  the  party  to  reieafe  an 
flgreemcnt  made  tohimfelf,  when 
he  joins  another  in  the  fame  re- 
lea(e>  who  was  not  party  to  the 
faid  agreement,  393 

I-n  debt  upon  an  obligation,  the  de- 
fendant pleads  a  reieafe  of  all  er- 
rors, and  all  adlions,  fuits  and 
writs  of  error,  whatfoever;  and 
adjudged  the  reieafe  extended  on- 
ly to  writs  of  error,  399 

Rcleafe  by  one  jointenant  for  life  to 
another,  doth  not  deftroy  a  con- 
tingent remainder  depending  up- 
on it,  413 

If  land  be  given  to  two,  upon  con- 
dition that  they  (hall  not  alien, 
and  one  releafes  to  the  other,  it 
is  no  breach  of  the  condition,  413, 

414 

.  REMAINDER,  vide  DEMISE. 

A  fine  was  levied  of  lands  to  the 
ufe  of  the  hu(band  and  wife  for 
their  joint  lives,  the  icmaindcr 
10  the  heirs  of  the  body  of  the 
wife  by  the  hu(band  engendered, 
the  remainder  to  the  wife  ((he 


furviving)  for  life,  the  renrlainder 
to  the  right  heirs  of  t  he  hufband ; 
the  hu(band  dies.  And  the  qvef- 
tion  was.  If  this  cftate-tail  was 
executed  in  the  wife,  or  contin- 
gent? And  refolved  by  all,  that 

.  this  eflate  is  an  eftate-tail  exe- 
cuted in  the  wife,  fuk  meda,  not 
as  to  the  divifion  of  the  jointure, 
but  to  other  purpofes;  and  no 
contingent  remainder,  /'.ia6,i27 

And  that  it  is  no  more  than  where 
an  eftatc  is  limited  to  two,  and 
the  heirs  of  one  of  them,      ibid. 

If  land  be  given  to  a  woman  during 
her  widowhood,  and  after  to  the 
heirs  of  her  body  ;  this  is  an  ef- 
fflte-tail  executed,  and  not  con- 
tingent, 127 

A  woman  feifed  of  lands  in  fee  by 
indentiKe  between  her  ol  the  one 
part,  and  the  lord  P.  of  the  other 
part,  did  demife  the  fame  to  the 
lord  P.  to  have  and  to  hold  to  him 
for  forty  years,  if  (he  lived  fo 
long,  ill  truft,  that  (he* might  re- 
ceive the  profits  during  her  life ; 
and  after  her  deccafe,  then  the 
one  moiety  thereof  to  be  and  re- 
main unto  M,  C.  and  the  other 
moiety  to  J.  B.  and  their  execu- 
tors, i^c.  for  the  term  of  1000 
years;  and  the  queftion  was. 
Whether  the  eftate  to  M.  C.  and 
7.  B.  be  good }  And  it  feemed  to 
the  court  that  the  renuinder  li- 
mited to  M.  C.  and  J.  D.  was 
void,  ijif  It  could  not  pafs  to 
them  by  way  of  prefent  eftate, 
becaufe  they  were  not  parties  to 
the  indenture.  2dfy,  It  could  sot 
be  a  contingent  remainder,  being 
a  remainder  for  years  depending 
on  an  eftatc  for  years,  aiid  there 
cannot  be  a  contingent  eftate  for 
years,  becaufe  a  loaf<;  for  yean 

opciates 
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.  operates  by  way  of  contFaS,  and 
therefore  theparticulareftate,  and 
xht  remainder  eftate  operate  as 
two  diftinS  eftates  grounded  on 
feverat  contra£ls»     P.  lyi,  151 

But  in  the  faid  cafe  it  was  agreed 
fuch  a  renuioder  may  be  of  a 
freehold,  as  an  eftate  for  V\(c,  the 
remainder  to  the  right  heirs  of 
y.  S.  is  good,  1 5 1 

A  releafc  by  one  jointenant  for  hfc 
to  another  doth  not  dellroy  a 
contingent  rem^iinder  depending 
upon  \\,  413 

RENT,  Tide  DEBT. 

A  rent-charge  was  granted  to  fir  R. 
B.  am)  his  heirs^  and  in  the  deed 
of  grant  was  this  claufe,  T^at  if 
the  rent  be  behhidy  &c.  then  it 
Jball  be  lawful  for  the  grantee  to 
enter  and  retain  till  he  be  fatisjied, 
Rcfolved,  (he  grantee  by  virtue 
of  this  ciaufe  may  maintain  an 
ejcGment,     137,  138,  is3>iS9 

But  in  fuch  cafe  after  his  entry  he 
hath  only  a  pernancy  of  the  pro- 
fits ;  he  cannot  cut  down  trees, 
or  pull  down  houfes ;  if  he  doth, 
trefpafs  lies  againft  him,  as  againfl: 
him  who  abufes  a  diArels ;  by 
fVyndham  juftice,  1 59 

In  debt  for  rent  by  the  allignee  of 
a  reverfion,  the  defendant  pleads. 
That  before  any  rent  arrear,  he 
had  afligned  to  another  ;  and  on 
demurrer  adjudged  for  the  plains 
tifF,  by  two  juftices,  contra  Twif- 
deny  1 62 

In  debt  for  rent  of  four  rooms,  the 
defendant  pleads  a  leafe  of  five 
rooms,  and  evidion  of  the  fifth ; 
it  is  not  good  without  a  traverfe. 

Declaration  in  debt  for  rent  arrear, 
is  good,    without   (hewing  the 


mean  aflignments,  on  a  demur- 
rer. Pages  389,  39a 
In  debt  for  rent  on  a  leafe  for  years, 
the  defendant  needs  not  to  alledge 
a  tender  s  otherwife  where  there 
is  a  condition,  the  breach  where- 
of is  to  be  faved' thereby,    418, 

419 

REPLEVIN,  vide  AVOWRT. 

In  a  replevin  in  the  county,  the 
plaintiff  doth  not  declare,  and  the 
avowant  removes  the  caufe  to  the 
King^s  Bench,  and  the  plaintiff  is 
nonfuited  without  declaring  ;  it 
feems  in  that  cafe  the  defendant 
may  fugged  what  cattle  he, rook, 
and  (hall  have  a  return  of  them. 

The  plaint ifr  in  a  replevin,  fince 
the  ftatute  of  21  Hen,  8.  cap.  19. 
may  plead,  nothing  arrear,  orany 
other  plea,  although  he  be  a 
ftranger,  and  doth  not  make  any 
title  to  the  land,  25  r 

At  common  law  a  (Iranger  could 
not  plead  any  thing  to  th^  lord^s 
avowry  for  rents  or  fervices,  but 
Hors  de  fott  Fee,  or  what  did 
tantamount,  254 

He  cannot  plead  tenure  by  lefs  fer- 
vices, Ricn  arrere,  or  a  releafe, 

ibid. 

But  by  the  ftatute  of  21  Hen.  8. 
cap.  19.  this  ftri6lnefs  is  difchar- 
ged;  for  as  the  avowant  is  not 
tied  to  avow  upon  any  perfon,  in 
certain,  but  upon  the  land  within 
his  feigniory  ;  fo  the  tenant  of 
the  land  by  the  equity  of  the  fia- 
tute  is  allowed  to  plead  any  plea 
to  fave  and  difcharge  his  goods 
from  the  difirefs,  255 

When  the  lord  avows  according  to 
the  flatute,  the  plaintiff  in  the 
replevin  may  have  every   plea 

that 
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that  the  very  tenant  might  have 
bad,  though  he  be  a  ftranger  to 
the  lord,  Page  155 

Tenant  for  years  is  within  the  fta- 
tutc  of  21  Hen.  8.  cap,  19.  256 

At  the  common  law  the  tenant 
might  plead  any  plea  in  bar  to 
nn  avowry  for  a  rent-charge,  256 

RESERVATION,  vide  EXCEP- 
TION. 

In  debt  on  an  obligation  againft  the 
defendant  as  heir  ;  the  defendant 
fields,  Riem  per  Dtfcent 9  and  on 
iflbe,  the  jury  find,  that  fV.  Arm- 
firmig^  the  defendant's  fatheif ,  was 
feifed  in  fee  of  the  manor  of  Z>.  in 
1 65  7f  and  made  a  feoffment  to  E. 
and  oiherst  of  all  the  faid  manor, 
except  the  two  meadows  in  quef- 
tion>  during  his  life,  to  the  ufe  of 
the  defendant  in  tail ;  and  whether 
the  two  meadows  excepted  did 
dcfcend  to  the  defendant,  was  the 
queilion,  207 

1.  And  refolved  by  all.  That  the 
meadows  dcfcend  to  the  defen- 
dant, ibid. 

2.  That  the  exception  of  the  two 
meadows  for  his  life,  was  a  void 
exception,  becaufe  contrary  to 
the  rules  of  law,  to  have  a  livery 
operate //I /w/wro";  otherwife  per- 
haps ir  had  been  if  the  exception 
had  been  for  years  only,        ibid. 

3.  Though  it  be  void,  yet  it  doth 
amount  to  an  indication  of  the 
intent  of  the  feoffor,  that  the 
fame  fliouid  not  be  according  to 
the  limitation  of  the  other  lands, 

ibid. 
As  a  leafe  of  a  houfe  with  the  lands 
thereto  appertaining,  though 
lands  cannot  properly  belong  to  a 
houfe,  yet  it  declares  the  intent 
of  the  party  that  it  (hould  pafs, 


and  fo  is  at  much  as  therewith 
enjoyed  or  ufed.  Page  207 

The  pUintifF's  anceftor,  (whole 
heir  the  plaintiff  is)  feifed  in  fee, 
demifes  to  the  defendant,  render- 
ing rent  to  the  leflbr,  his  ezeca- 
torsy  adminifhators  and  afligns, 
during  the  term,  and  the  plain- 
tiff declares  as  heir;  the  defen- 
dant demurs  in  law ;  and  adjudg- 
ed for  the  plaintiff;  for  though 
the  refervation  be  but  to  the  lef- 
for  and  his  executors,  \ic.  yet  it 
being  (during  the  term)  it  (hall 
run  with  the  reverfion,         213 

Leflee  for  life  makes  a  leafe  for 
years,  which  leflTee  for  years  fur- 
renders  to  the  reverfioner,  ren- 
dering rent ;  adjudged  a  good  re- 
fervation, becaufe  it  is  a  duty  by 
way  ofcontrad,  222 

RESTITUTION. 

No  reftitution  for  goods  taken  upon 
an  erroneous  execution,  for 
which  damages  had  been  already 
recovered  in  an  a&ion  of  tref- 
pafs,        ^  74 

Reftitution  is  of  duty,  hut  re-refti- 
tution  is  of  grace,  8$ 

RETURN,  vide  SHERIFF. 

RIOT. 

By  the  (latute  of  1 3  Hen.  4.  c^.  7. 
the  (heriflFis  to  join  with  the  juf- 
tices  of  peace  in  fetting  the  iuies 
on  the  rioters,  otherwife  it  it  er- 
ror, 386 


STATUTES. 

WESTM.  2. cap. ^6.  The 
cutting  down  of  timber 
trees  bj  unfimown  perfons  mt- 
tanter,  is  not  withm  this  ft«tuM» 
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33  EJw,  I*  de  cottfpiratoribus,  Be^ 
fore  this  flatute  an  adion  of  qon- 
fpiracy  did  not  lie  for  any  thing 
bcfides  for  inditing  for  felony 
and  treafon ;  but  by  this  ftatute 
it  lies  for  tcefpafs,  and  4gain(l 
oneonly,  Fagef  1769   180 

4  Hen.  4.  cap,  23.  If  a  prohibition 
lie  into  the  court  of  Chancery  on 
this  ftatute^  227 

1 3  Hen.  4.  cap.  7.  In  a  riot  the 
Iheriff  is  to  join  with  the  juflices 
in  fining  the  rioters^  orclfe  it  is 
error,  386 

2  Hen,  5.  c^.  3.  Ei^tends  where 
the  proceedings  in  the  ecclefiafli- 
cal  courts  are  ex  officio^  as  well  as 
between  party  and  party»        1 70 

2  Hen,  5.  cap.  3.  extends  only  to 
caufes  between  party  and  party, 

486 

23  Hen,  6.  A  covenant  for  the 
true  imprifonment  of  y.  &.  ;^nd 
alfo  to  pay  chamber-rent,  is  a  go- 
venant  for  eafe  and  favour  within 
this  (latutc,  222 

23  Hen.  6.  cap,  10.  if  a  ferjeant  at 
arms  be  within  this  ftatute,     62 

I  Ric.  3.  cap.  3.  Trefpafs  lies  for 
feizing  the  goods  of  a  felon  be- 
fore conviftton,  414 

4  Hen.  7.  cap.  24.  An  eflate-tail 
was  barred  by  a  fine,  by  virtue 
of  this  ftatute,  and  before  the 
ftatute  of  32  Hen.  8.  359 

19  Hen.  7.  cap.  9.  expounded, 
touching  Cfl^^/tf/'/,  129 

%\  Hen.  8.  Of  adminiftrations,  it 
is  in  the  power  of  the  ordinary 
to  grant  adminiftration  to  the 
wife  or  next  of  kin,  93 

a  I  Hen.  cap.  5.  Of  invento- 
ries, when  the  judge  may  dif* 
penfe  with  bringing  in  an  inven- 
tory, when  not,  470,  471 


23  Hen.  8  cap.  9.  touching  citations 
out  of  the  diocefe,  fager  91,  92 

26  Hen,  8.  cap.  3.  Of  firft-fruits 
and  tenths,  312,  313 

31  Hen.  8.  cap.  i.  Of  partition, 
ancient  demefnc  is  a  good  plea, 

249 

32  Hen.  8.  cap.  28.  \Vhat  fliallbe 
faid  lands  leafed  by  a  biOiop  for 
twenty  years  laft  paft,  165, 

166 

31  Hen.  8.  cap.  24.    Lands  parcel 
of  the  poffeiTions  of  the  prior  of 
St.  Jofmofjerufalemt  that  ciine 
to  the  crown  by  this  ftatute,  are 
difcharged  of  tithes,  225 

32  Hen.  8.  cap,  30.  helps  misjoin-* 
tng  ifTues,  358 

2^  Hen.  S.  cap.  20.  An  eftate-tail 
cannot  be  barred  where  the  re- 
verfion  is  in  the  crown,         358 

35  Hen.  8.  cap,  16.  reaches  not  ta 
cities  and  corporations,  486 

37  Hen.  8  cap.  16.  Lands  lying  ouc 
of  the  county  palatine  of  Lancaf- 
ter,  will  pafs  under  the  duchy 
feal,  90 

2  Edzu.  6.  Of  tithes.  In  debt  on 
the  ftatute,  it  was  held  by  the: 
court,  that  a  verbal  agreement  to 
pay  money  to  the  parfon  in  dif- 
charge  of  tithes,  though  it  is  not 
fuch  an  agreement  which  may 
pafs  the  right ;  yet  it  is  a  good 
agreement  within  this  ftatute,  to 
bar  the  plgintifF  of  bis  adion, 

14 

22  Elf  23  Car.  2.  cap.  5.  extends 
not  to  trtsfpafs  of  goodi,    487. 

488 

29  Car.  2.  Whether  moIafTes  be 
an  imported  material  within  this 
ftatute,  305,   306,  307 

9  Car.  2.  Of  frauds  tnd  perju- 
ries, 334,   450,  451 

CONCERNING 
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CONCERNING  STMUTES  IN 
GENERAL, 

Although  an  a£l  of  parliament  be  a 
private  ad,  yet  the  judges  are 
to  take  notice  judicially  of  all 
parliaments   and   their    feflions. 

Page  191 

Mifrecital  of  a  fiatute  vitiates  the 
count,  ibid, 

I'hcrc  is  a  diflcrence  when  the  ac- 
tion or.  information  is  grounded 
on  an  a£t  of  parliament,  and  the 
conclufion  is  contra  for^am  Staiuti 
fr^diff.  there  the  adion  of  in- 
formation is  not  good,  if  the  fta- 
tute  be  mir-recited;  but  if  the 
conclufion  be  ron/r J  yorffunii  Statu* 
ti  in  kujufrrudo  cafu  edit*  if  proviji, 
there  it  may  be  good,  notwiih- 
ftanding  the  mifrecital ;  per  Twif- 
//fii  juftice,  192 

Where  a  ftatute  gives  a  remedy  tor 
any  thing,  it  (hall  be  prefumed 
there  was  no  remedy  before  at 
the   common  law.     In  Margin. 

260 

General  words  in  an  zQl  of  parlia- 
ment do  not  comprehend  an  ef- 
tate-tail,  322 

Rules  to  conftrue  ads  of  parliament 
are  different  from  the  ftrid  rules 
of  common  law,  355,  356 

Relative  words  in  an  ad  of  parlia- 
ment will  make  a  thing  to  pafs 
as  well  as  if  it  had  been  particu- 
larly ezprefled  in  the  ad   itfelf, 

34t  55 

•     SHERIFF. 

A  (heriff  ought  not  to  return  privi- 
lege to  be  exempted  from  juries, 
but  ought  to  fummon  them, 
ar^d  (hall  not  be  liable  to  an  ac- 
tion for  not  returning  tliem  pri- 
vileged, 113,    114 


The  flieriflF  returns  a  rerconsagairiil 
S.  and  others,  and  the  return  is, 
that  A.  being  in  coftody  of  nay 
bailiffs,  the  defendant  refcucd 
him  out  of  rhecaftody  of  the  bai- 
liffs, and  quaihed,  becnufe  it 
ought  to  be  oat  of  the  cuftodv  of 
the  (heriff.  Page  161 

Upon  a  judgment  in  this  coun,  a 
^eri  fac  ifTued  out ;  and  upon  a 
Nulia  h$na  returned  in  Lwtden^  the 
plaintiff  takes  out  a  Tejlatumjleri 
foe.  direded  to  the  (heriff  of 
Montgomtry  to  levy  the  monies 
in  the  hands  of  the  defendant  ex- 
ecutor: the  (heriff  returns,  that 
this  is  a  coanty  in  H^aleif  and 
that  Breve  Domini  Regis  non  cur- 
rit  in  1VMa\  adjudged  an  ill 
return,  by  three  juftices,     206 

All  hundreds  that  were  not  granted 
in  fee  by  the  crown  before  the 
time  of  Ed,  3.  are  joined  to  the 
office  of    the  flieriff,         ^6%^ 

362,  &ff. 


TAIL,  vide  FINE. 

ALEASR  made  by  tenant  in 
tail  without  rendering  any 
rent  is  not  void,  and  if  after  he 
convey  over  his  eftate  by  fine, 
the  conufee  in  this  cafe  cannot 
avoid  this  leafe,  otherwife  it 
feems  when  the  tenant  in  tail 
makes  a  leafe  to  commeiKe  at  a 
day  to  come,  there  the  conufee 
may  avoid  it,      1 32,    13  ),  lie. 

If  tenant  in  tail,  where  the  rever- 
fion  is  in  the  crown,  be  diffeif- 
ed,  and  the  difTeifor  levy  a  fincr. 
and  five  years  pafs,  his  iiTue  fiiall 
be  bound,  275 

If  a  man  purchafe  an  eftate-titl 
from  the  crown,  a  fine  will  bar 

hU 
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'  bit  iOoes,  notwithilanding  the 
ftfttute  of'  34  Hen.  8.     Page  2  74 

Non^  cmn  difcontinue  an  eftate-tail, 
unlets  he  difcontinue  the  rever- 
iion,  and  tbcrefbre  if  tenant  in 
tail  infeoflf  the  donor,  it  U  no 
difcQnrinuanceof  the  intail,  344 
.An  eftatC'tatl  cannot  be'dociced  nei- 
ther by  fine  or  recovcsry,  where 
the  lands  are  of  the  gift  of  the 

'  king,  and  the  revcifion  is  in  the 
crown,  359 

But  if  fuch  reverfion  be  granted  out 
of  the  crown,  it  may  be  defirov- 
ed  by  fine  and  recovery,        288, 

.         .  '358 

The  ifltie  in  tail  was  barred  by  a 

fine  by  virtue  of  the  ftatute  of  4 
Hen.  7.  cap.  24.  before  the  fta- 
tute of  32  Hen  S.cap.  36.  359 
A  feoffment  to  the  ufe  of  A.  and  his 
ifTues  male  of  his  body  is  no  ef- 
tate-taii  in  yf.  317 

TENANTS  IN  COMMON. 

Afiion  of  the  cafe  licth  not  for  one 
tenant  in  common  on  a  fraudu* 
lentfi^leof  all,   by  the  other,    i^- 

Tpnaots  in  common  may  join  in  an 
a&io[i  of  (Covenant  for  not  repair- 
ing of  an  hpufe,  iJc.  80 

If  two  tenants  in  common  make  a 
leafe  for  years  rendering  rtnt, 
and  then  one  of  them  dies,  the 
executor  and  furvtvor  may  join  in 
debt^  or  fever  at  their  pleafure, 

ibid. 

But  if  the  leafe  be  for  life  they  ought 
.  to  fever,  ibid. 

They  may  join  in  wafte  in  the  7V- 
rjtit,  and  in  Detinue  for  deeds, 

ibid. 

Tenants  in  common  may  join  in  an 
lidioo  upon  the  cafe  for  obflruQ- 
ing  a.water-courfe.    In  Margin 

ibid* 


•   -V 


In  a  writ-  of  partition  betwixt  te- 
nants in  commqn  by  the  (latme 
of  31  Hen.  8.  cap.  i.       P^e  So 

In  an  aflize  between  two  tenants  in 
common,  a  forbidding^  by  word 
of  mouth  to  the  tenant  to  pay  liis 
rent,  was   adjudged  a  diiTeifin, 

TENANT  at  WILL. 

A,  makes  a  leafe  t^t  wiil,  and  then 
leafes  to  another  for. years,  to 
comnfence  prefcntly,   on  condi- 

^  tion  that  the  fecond  ieflee  enter 
not  till  the  rent  at  will  is  'idue  : 
refolved,  that  the  leafe  or  ame- 
ment  did  fo  determine  the  will, 
as  the  adion  lies  not  againft  te- 
nant at  wiil  for  the  i^nt,        224 

TRAVER^SE.  vide  PI^EADING^ 

Where  a  matter  is  ei^prefsly  pleaded 
in  the  affirmative,  which  is  ex- 
prefsiy  pleaded  bythe  bther  party 
in  the  negative,  the  next  ought 
to  be  an  iflue,  and  no  traverie ; 
for  otherwiie  they  will  plead  in 
infinitum  f  '99 

In  trefpafe  on  a  traverfethe  plain  ti  if 
concludes,  Et  hoc  paratus  eft  ve- 
rificorci  wide  petit  Judicium^  if 
the  plainiiflFit^  a^imefaapradii- 
ta  prachidi  debeat  \  oq  this  the 
defendant  demurs  fpecially  Ke- 
<  caufe  h€  doth  not  conclude  Unde 
petit  Judicium  if  dampnafua  oc- 
cajione  trdnfgrejjimi  pr^edihes  fthi 
adjudicari,  tsfr.  For  this  caufe 
rhe  court  feemed  for  the  defend- 
ant, iSa 

In  debt  for  rent  of  four  rooms,  the 
defendant  pleads  a  lea(«!  of  five 
rooms,  and  eviction  of  the  fifth, 
it  is  not  good  without  atraverfe. 

The  probate  of  a  will  is  not  tra- 

vcrfablc,  406,  407 

M  m         TREASON, 


A    T  A  .B  t  f    or  rw 


TREASOH  vide  CORONE. 

Before  the  (latute  of  26  Hen.  8.  no 
cfi«te-tail  was  ever  forfieited  for 
trcifon,  Ptf^^/  346,  348 

WKen  a  prifoner  is  charged  with 
the  oflfence  of  killing  the  king» 
and  the  evidence  is,  that  he  at 
fievcral  times  laboured  it,  and  by 
feveral  ways  ;  and  to  each  parti- 
cular time  and  fad  there  is  btit 
one  witnefs,  and  yet  every  of  the 
faid  faQs  conduces  diredly'  to 
th^  effeding  and  perpetration  of 
thf  fad  and  treafon  charged  upon 
the  prifoner;  fuch  evidence  is 
fuflkicnt  within  the  ftatule:  but 
otherwife  it  had  been  if  the  fads 
had  been  tending  to  another  Se- 
veral treafon,  407 

Why  two  witncffes  are  required  in 
treafon^  408 

The  ceremony  for  the  prifoner  of 
holding  up  his  hanJ  at  the  bar 
upon  an  arraignment  of  treafan  is 
only  for  the  making  known  the 
ptrfon  of  the  cfiVuder  to  the 
court ;  for  if  he  anfwers  that  he 
is  the  fame  pcrfooj  it  is  all 
one,  408 

Whu  trufts  are  forfeited  for  trea- 
fon, 120,    121,    122,  (dc. 

The  king  by  the  attainder  (ball 
have  the  fame  eftate  in  law  as  the 
party  had  in  equity,  ^nd  no 
more ;  and  therefore  if  a  truft 
be  to  yf.  for  life,  the  remainder 
to  B.  and  B.  is  attainted,  the  king 
ihall  have  onlv  the  remainder 
and  not  the  poflfeflion,  122 

For  the  Aatute  of  attainder  is  like 
to  the  ftatuteof  ufes,  it  executes, 
trufts,  ic^z 

The  father  by  attaindei^  fliall  not 
tb/feit  a  mortgage  redeemed  by 
the  fon,  (or  ihat  the  fon  hath  it 
as  a  purcbafor,  iiul. 


Aaindidoient  of  high  tratfonmay 
-be  tried  by  fiifipriuit  vide  trkdf 

P^i  161 

A  Tulles  4e  tircumfimtihut  nMy  be 
awarded  in  ci^fe  oi  treafon,  by 
ihe  (latute  of  4  ^  5  J%7.  iS  Uv. 
<ap.  7*  where  ibe  ^iiig  is  party, 

TRESPASS  vide  TROFER. 

Trefpais  for  raking  bis  goods  (mier 
-al,)  uaam  Sataginmf  Aoglice  4 
fying  pM;  on  ioiire  damages 
given,  it  b^ing  moved  id  arreft 
that  Satsg9  was  no  latin  wocd, 
andfignifi^s  nothing,  but  it  ought 
to  be  Siantofo '^  but  adjudged  for 
.  the  plattUiff,  for  if  jt  iignify  no- 
ttiing,  00  daniages  arc  given  for 
it,  IS 

Trefpafs  vi  IS  Mrmit  qufirt  fkafiaim 

fuos  i3  PtrMus  fii^  capita  held 

good  by  the  court  after  a  verdidt 

16 

After' a  rule  of  court  to  vacate  judg- 
ment, trefpafs  iieth  againft  h'lm 
that  took  the  goods  m  execution, 

73 
Trefpafs  for  taking  40  (beep,  and 

chafing  of  them,  by  reafon  of 

which  chafing  one  of  them  died ; 

the  defendant  pleads,    that   the 

place  in  which  the  chafing  it  fup- 

pofed,   was    his  >  freehold,    and 

that  he  /rn/Ver  chafed  them,   qus 

ejl  eadem  trmifgreffio.    The  pfain- 

tiiF replies,  and  juflifies  for  cocn- 

mon.     Defendant  rejoins  by  in- 

dofure  ;    the  plaintiff  demurs ; 

and  held,  the  bar  w^sgood  with* 

out  a  traverfe,  iSj 

Accord,  though  executed  b  Pint, 
is  no  good  plea  to  an  ad  of  trd^  ^ 
pafs  and  aflault,  jM 

Trefpafs  qutare  clm^m  frepi pMm 
ambtikndoi^  pr^entere  fit  fmm 


PRINCIPAL    MATTERS- 


mflnuartdc  trahfgrefffon,  pradhom 
fuch  a  (fay  to  (uch  a  day,  ad  dam- 
mim,  fje.  after  v^rdid  moved 
m  arreft  of  judgivient,  that  there 
can  be  no  Gmtirmand,  in  breaking 
fences ;  and  adjouroedj  Page  12&1 

IF  1  bringanadion  of  (refpafs  for 
taking  my  horfe,  and  uiing  him 
twenty  days,  it  Teems  I  cannot 
lay  it  with  a  Confrmando,       228 

Trcfpafs  vi  fj  armh,  the  plainiifF 
counts  that  the  defendant  14 
April  30  Car.  a.  did  ihruft  a 
woman  named  M,  Hunt,  upon 
his  fon  named  H,  Hunt  being  an 
infant  under  the  age  of  difcre- 
tion,  by  means  whereof  his  thigh- 
bone was  broke^  and  :he  plain, 
tiff  inforced  to  expend  great  la- 
bour, and  divers  fums  of  money 
to  care  him,  ad  damnum^  iSc, 
and  verdid  and  judgment  for  the 
plaintiff ;  by  M$untague  chief  ba- 
ron, and  Atkim  baron,  contra 
Raymond  baron,  who  held  the 
fon  ought  to  bring  the  adion, 
and  not  the  father,       259,  260 

The  father  cannot  have  an  adion  of 
trefpafs  for  beating  his  fon,  if  it 
be  not  htd^er^vodfervitium  ami' 
fit.     By  Raymond  baron,        259 

A  father  ihall  not  have  an  adion  tor 
the  lofs  of  the  marriage  of  his 
fon  and  heir,  except  when  a 
ftranger  takes  him  by  force  and 
marries  him;  but  if  the  fon 
marries  himfelf,  or  a  flranger 
procures  him  to  marry  one,  the 
father  hath  no  remedy.  By  hTL- 
tort  Raymond^  259,    260 

Trefpafs  vi  ii  armij  for  taking  the 
mare  ipfiuf  querentit  necnsn  bona 
ki  catalla  feqwnt.  and  fums  them 
upi  but  doth  not  fay  that  they 
were  the  goods  ipfius  querentis ; 


and  on  demurrer  it  was  fneld, 
the  plaintiff  may  have  judgment 
for  the  mare,  and  reieafe  the 
adion  for  the  rcfiduc.  Page  395 

Trefpafs  quare  domum  fuam  fregit  % 
Maii  continuando  till  1  yunt,  is 
not  good,  but  for  feeding  the 
grafs  it  is  good,  396 

Trefpafs  for  throwing  logs  iiuo  the 
plaintiffs  cbfe,  with  a  CWmv- 
ando,  is  not  good,  but  \(divirfit 
diebut  Of  vicibus  were  in^  it 
would  be  good,  ibid^ 

Trefpafs  quare  claufim  fregit  pedibuf 
ambulando  if  profleme  fes  fencer 
continuando  from  fuch  a  day  to 
fuch  a  day,  feencis  not  good  after 
verdid.  Hid. 

Trefpafs  for  fpoiling  com  in  the 
blade  may  be  with  a  Contitmmido 
diver fif  diebus  if  temporibut  for 
two  years,  ibid. 

A  demurrer  to  an  adion  of  trefpafs 
with  feveral  continuances  for  that 
the  feveral  continuances  of  the 
trefpaffes  are  fievcral  trefpafles  by 
themfelves,  and  ought  not  to  be 
declared  upon  with  a  CMinamido\ 
but  left  undetermined,  396 

Trefpafs  lies  upon  the  ftatute  of  i 
Ric.  cap.  3.  for  taking  the  plain* 
tiiPs  goods,  (being  arrefted  for 
fufpicion  of  felony)  before  con- 
vi&ion ;  and  refolved,  nM>ney  is 
goods  within  that  ftatute^     414 

If  a  man-  have  my  goodt  by  my  de- 
livery, and  I  afterwards  demand 
them,  and  he  re&ifes  to  deliver 
them,  an  adion  o£  trefpafs,  vi  li 
armir Aoi\i  not  lie,  becaufe  here 
was  no  tortious  taking ;  but  in 
fuch  cafe  trover  well  lies,      472 

When,  there  is  a  tortious  taking-  of 

goods  and  detaining  them,  the 

party  ma^y  either  have  trover  or 

trefpafs  at  his  plcafure,  and  in 

M  m  2  fiicli 


T 


ATA  B  L  E    or    the 


facb  cafe  jtulgcnent  in  one  of  ^ie 
fiAtcl  anions  i&  a  bar  in  the  other, 

Pagt  i^^^ 

Whefefoever  the  fame  evidence 
will  maintain  both  the  faid  ac- 
tionsy  there  ll)e  recovery  and 
judgmeot  in  one  may  be  pleaded 
in  bar  againft  the  other»  other* 
wife  not,  ibid. 

The  ffatute  of  22  ii  23  Car,  2.  cap, 
5.  extends  not  tutrelpaf&of  goods, 

487,  488 

TROVER    and    CONVERSION, 
Vide   BAR. 

Trover  for  two  pair  of  pothook«, 
and  divers  other  Uiings»  and  alfo 
for  hangers,  hcM  naught  after 
verdidy  becatifeof  theinccrtain- 
ty  of* the  word  hanviers,  2 

Ctherwife  it  had  been  brought  for 
the  pothooks  and  hangers  only* 
admit  y  Hid. 

Trover  lies  for  a  billiard-table,  ports, 
flicks  and  balls,  -  iBid, 

Trover  and  trcfpa's  are  adrons 
ibmetimes  of  a  different  natere, 
for  trover  will  fometime  lie 
where  trefpafs  vi  (J  armis  will 
nor;  as  if  a  man  have  my  goods 
by  delivery  to  keep  Rt  mc,  and  I 
afterwards  demard  them,  and  he 
refufes  to  deliver  them,  I  may 
have  an  adion  of  trover,  but  not 
trefpafs  vi  y  armist  because 
here    was  no    tortious,   taking, 

473 
Sometinnes  the  cafe  may  be  fucb, 

that  either  the  one  or  the  other 
will  lie,  as  where  there  is  a  tor- 
tious taking  of  goods  and  detain- 
ing them,  the  party  may  have 
etihtr  trover  or  trefpafs,  and  in 
fuch  cafe  judgment  in  one  a&irn 
is  a  bar  in  the  other,  472 

Where  ftCTtr    il  -^    fame    ev  id  twee 


will  maintain  both  the  fiid  ac^' 

tiuns,  there  the  recovery  and 
judgment  in  one  map  be  pleaded 
in  bar  againft  the  other,  other- 
wife  not,  Page  472 
In  trover  by  five,  and  before  verdid 
one  of  them  dies,  and  they  pro- 
ceeded to  trial,  and  verdiA  for 
the  plaintiffs,  then  the- plaintiffs 
fuggeft  that  one  of  them  is  dead, 
and  pray  judgment  tor  the  reft, 
and  had  it ;  and  on  error  brought 
and  afligned,  that  the  party  died 
before  verdifi,  and  fo  verdiA 
givtn  for  a  dead  perfon,  judg- 
ment was  reverfed,  for  the  fame 
right  continues,  which  was  at 
the  bringing  the  a&ion,  63 
And  though  in  the  faid  cafe  the 
plaintiffs  were  joint-ienanis,  and 
had  a  capacity  of  having  the 
whole  furvive,  yet  in  truth  every 
one  had  but  a  moiety,  and  fo 
they  were  not  at  the  rime  of  the 
adion  intitled  to  fomach  as  they 
are  after  the  death  of  one  of  the 
plaintiffs,                                 ibid, 

TRIAL  and  MISTRIAL. 

Covenant  brought  in  one  county^ 
and  the  breach  afTigned  lomot  re- 
pairing a  houfe  id  another  coun- 
ty, and  the  trial  had  in  the  firft 
county  ;  if  it  is  a  miftrial,  the 
court  was  divided,  85,  86 

In  cafes  of  trials  concerning  things 
anfing  in  Berwick ,  the  ufe  is^  to 
fuggeft  upon  the  roll  that  the 
king's  writ  doth  not  run  in  Ber^ 
wifkf  and  pray  a  Venire  may  be 
of  the  next  vill  to  Berwick,  which 
is  Be/fort ;  and  upon  this  a  Venire 
is  dire^ed  to  the  flieriff  of  Abr- 
tkumberland  to  make  come  twel^ 
out  of  Beljort  to  try  this  iffuc  bj 
Nifi prius  \  and  this  is  a  god  tri- 
al, 173,   174 

la 


Principal  matters. 

In  debt  upon  an  obligation  copdi-  tton,    thmt  the-  executors  were 

ftioned  to  pay  money  in  Berwick,  fued  in  the'  fpiritual   court  for 

was  tried  at  Beifort,  Pages  1 73,  double  damages  for  not  fetting 

1 74  out  of  tithes;  but  denied»  F.  95 

A  thing  done  in  H^aJes  (hall  at  com-  Lands  parcel  of  the  poflefiion  of  the 

raon  law  be  tried  in  the  next  pvm  of  St.  Join  of  JfrufaleM  \hait 

county  adjoining,         173,  1 74  came  to  the  crown  by  the  (latute 

A  thing  in  Ireland  was  tried  in  ^he  of  32  Hen.  8.  a^.  24.  are  dif* 

county  of  Salop,  which  is  alledg-  charged  from  paymcnl  of  tithes, 

ed  to  be  the  next  county  to  Ire*  22$ 

/ami,                                     1 74  On  a  bill  in  the  Exchequer  for  fmall 

A  miflrial  aided  by  the  (latute  of  1 6  tithes  by  a  vicar,  a  que(lion  arofe, 

^17  Car,  2.  cap,  8.              181  Whether  a  parifiiioner  (hall  pay 

An  indiSment  of  high  treafon  may  the  tenth  part  of  the  milk  of  hit 

be  tried  by  N/fi  priuSf           367  cows  every  meal,  or  only  every 

A  Tales  de  circumftantiius  may  be  tenth  meal  \  and  decreed  he  (hall 

awarded  in  cafeof  treafon,  by  the  pay  every  tenth  meal  only,  277 

(latute  of  4  C!f  5  PkiLii Mar.  cap.  And  that  the  tithe  milk  ought  to  be 

7.  where  the  king  is  party,    367  carried  by  the  pari(hionen  and 

A  trial  by  confent  may  be  had  in  a  delivered  at  the  vicarage-houfe  ; 

foreigncounty  wherefuch  confeilt  by  Rqymotul  baron,                278 

is  entered  upon  record,  otherwife  But  the  chief  baron  and  the  other 

not,                                       372  two  barons  agreed  that  it  Ihould 

If  the  ifTue  be.  No  Knight,  it  (hall  be  delivered  in  th^  church-porcht 

be  tried  by  the  country,  and  not  l)ecaure  the  neighbouring  parjih- 

by  the  king  at  arms,              379  es  did  fo,                               iUd, 

In  a  ^iore  Impfdit  the  defendant  Suggeftion  that  the  parUhioner  !•  to 

pleads.  Thai  the  plaintiff  puis  le  pay  the  tenth  part  of  milk  tc  the 

darrein  continuance  was  knighted,  parfonage-houfe,    or  any  Other 

and  the  plaintiflF  denies  it,  and  place,   is  a  good  ground  for  a 

iflftie  thereupon,    and  tried  per  prohibition.;    by  .Popham    chief 

peart  am,                                 ibid.  juftice.     In  Margin.             Hid. 

Seifin  of  lands  in  Kent  is  tried  in  Tender  of  tithe  cheefe  at  the  hoc^fe 

London,  and  it  feemcd  to  the  court  of    the  pariih'ioner,  is  a  good 

well  enough  after  a  verdi6l,  by  tender.     In  Margin,             ibid. 

the  (latute  of  16  C^  1 7  Car,  2.  In  debt  on  2  Edw.  6.  for  tiihcs,  it 

cap.  8.                                    392  was  held  by  the  court  that  a  ver- 

Trial  on  a  bond  is  to  be  where  it  is  bal  agreement  to  pay  money  to 

dated,                                    430  the  parfon  in  difcharge  of  tithes, 

Non^  may  be  tried  where   the  though  it  is  not  fuch  an  agree- 

party  was  commorant,  and  not  mem  which  may  pafs  the  rights 

where- the  writ  was  brought,  if  yet  it  is  a  good  agreement  with- 

collateral  to  the  afiion,         458  in  the  *(latute  to  bar  the  pUintiff 

TITHES,  vide  PROHIBITION.  ^^  '^^  *^'^^  ""^  ^^'            '* 

Moved  for  a  prohibition  on  fugge(^  .                                VARIANCE. 


A    TABLE    OF    THE 


FARUNCE. 

IN  an  information  of  perjury  tried 
It  the  affizes;  it  was  refolved  by 
the  coon,  that  the  jury  thcrt 
cannot  have  conufance  of  any 
variance  between  the  record  and 
the  infefmariony  but  the  judge 
there  out^r  to  determine  it ;  and 
becaufe  the  jury  had  found  it  fpe- 
ciallv,  ft  wgs  ordered  that  a  fV- 
mre  de  notw  ought  to  iflue,  102 
Variance  betwixt  the  verdid  and 
jndginent  in  ejedment  afligntd 
fbrerrorbut  netdeternninedy  398 

VENIRE  FACIAS. 

In  debt  upon  an  obligation  condi- 
tioned  to  pay  money  at  the  houfe 
of  one  Tarrow  in  Woodftreet 
fnggna,  London  \  the  defendant 
pleads,  that  he  paid  the  money 
at  the  faid  houfe  in  IVoodftreet^ 
but  names  no  parifh ;  on  that  a 
^fliiW'iflucs  to  the  parifh  of  St. 
Michuel  Wood'Jlreetf  and  found 
for  the  plaintiff,  and  judgment. 
The  defendant  brings  error,  and 
afligos  for  error,  1  hat  the  pa- 
rifli  of  St.  Michael  is  not  named 
in  any  part  of  the  record;  but 
ruled  good,  being  after  verdid. 

And  by  7wj^f»  juftice.  The  words 
of  the  ftatute  of  21  Jac.  cap.  13. 
by  reafon  the  Ffjne  is  fued  out  of 
more  places,  or  of  fewer  places 
than  it  ought  to  be,  fo  as  one 
place  be  right  named,  are  to  be 
intended,  when  fome  of  the  pla* 
ces  are  named  in  the  record,   67 

And  therefore  if  an  adion  be  laid 
in  D.  and  a  Fenirefae.  i flues  de 
Corpore  Comitatuf,  there,  alitio* 
the  Vemre  be  awarded  to  more 
places,  yet  it  is  not  good  \  be- 


canfe  the  body  of  the  cbiraty  wii 
nor  named  before  in  the  reooni,  il 

At  a  trial  at  the  Nijipriust  the  plaia- 
tiff  changed  the  Venire  fac.  and 
panels,  and  had  a  jury  thedefen^ 
dant  knew  not  of ;  and  held,  that 
the  defendant  cannot  t>e  aided,  if 
the  (irft  Venire  was  not  fitcd,   76 

And  a  difference  taken  when  the  firft 
Venire  was  not  filed,  there  he 
cannot  be  aided,  becaufe  thed^ 
fendant  may  have  refort  to  tita 
(her  ff>  and  have  a  view  of  the 
panel,  to  be  prepared  for  fail 
challenges;  but  if  the  fkrdVemn 
was  fried,  then  the  defendant 
ihall  have  a  new  trial ;  by  Ttv//*- 
den  juftice,  and  all  the  clerks,  ih. 

Judgment  ftayed  for  want  of  VSJne^ ' 

178 

In  an  attachment  on  a  prohibition 
where  damages  are  given  for  the 
pLiintifF,  there  he  ought  to  lay  a 
vifne,  where  the  fuit  in  the  ec- 
cleiraflical  court  was,  otherwifc 
the  want  of  2^ViJhe  hurts  not, 

387.  3M 
Probos  fcf  legale s  hominef  \n  a  Venire 

are  of  the  fame  import  as  Uheros 
if  legalef  iominof 9  adjudged,  417 
If  fince  the  expiration  of  the  fta- 
tute 16  W  17  Car.  2,  cap.  3, 
The  Venire  be  ^orum  quilihet 
may  expend  20/.  in  lantis.  And 
refolf ed  by  three  juftices,  contra 
Raymond  jufl-ice.  That  the  writ 
was  good,  for  that  before  any 
ftatute  it  wa5,  and  now  is  in  the 
power  of  the  court  to  aw«rd  a 
Venire  fac.  of  what  large  fern 
they  pleafe,  417,  418 

VENUEf  vide  VENIRE  FjajS. 

An  adton  on  the  eafe  for  forging  a 
will  brought  it  MiddlefeXy  but  the 
land  comprifed  in  it  lay  hi  Snf* 

folk. 


PRINCIPAIf  M4TtIjIS. 


fiOit  vb'  ^  Veiuu  on  motion 
cb«iv*4  to  Suffilk,        f^$  53 

Nq  frivjr  verdict  can  be  givea  in 
crimioal  caates  which  coocern 
life^  as  felooy,  tie  becaufe  the 
jiiry  are  cofnmanded  lo  took  up- 

.  on  the  prifooer  when  they  give 
their  verdiSf  and  fo  the  prifon- 
cr  is  to  be  there  prefent  at  the 

.  lame  time,  193 

But  in  criminal  cafes^  where  the 

.  idefendaat  is  not  to  be  perfonally 

prefent  at  the  time  of  the  verdidt 

.  a  privy  vcrdid  may  be  given,  ib. 

An  information  was  brought  ^and 
laid  in  Pevomfiiret  and  the  trial 
^re,  and  yet  the  jury  gave  a 
privy  verdid  in  the  county  of  the 
city  of  ExiUr,  which  was  held 
gpG4  by  the  court,  beoaufe  the 
cnftom  hath  always  been  to  give 
the  verdid  in  that  place,       ibid. 

Although  the  comraiflioners  have 

.  fole  authority  to  adjudge  a  nian  a 

bafd^rupt,  yet  in  an  a£tioa  the 

jury  rouft  find  whether  he  was  a 

bankrupt  or  no,  337 

V^herefoevcr  it  may  be  prefumed 
libat  any  thing  moil  of  neccflity 
be  given  in  evidence,  the  want 
of  mentioniii^  it  in  the  record, 
will  not  vitiate  ilt  after  a  veidiS, 

487 
Want  of  attornment  b  aided  after 

a  vcid'iQf  ibid. 

USES. 

Aa  ufe  (ball  not  be  r^ifed  by  cove* 
nant  to  ftand  feilea,  Cifr,  when 
the  parties  intended  it  to  another 
purpofe,  43,  44,  45.  iSc. 

The  father  in  confideration  of  af- 
fedion,  gave  lands  to  his  fon,  and 
livery  was  indorfed  on  the  deed^ 


but  not  made  ;  and  adjudged  an 
ufe  did  arife  to  the  fon ;  and  a 
dytference  taken  where  the  fa.- 
ther  by  feofbient  gives  to  a 
Aranger,  to  the  ufe  of  his  fon, 
there  no  u^  arifes;  but  when  ^ 
the  conveyance  is  to  the  party 
himrelf,tberetheufe  wiH  arife,  49 

The  father  covenants  toftand  feited 
to  the  ufe  of  the  heirs  of  his  body 
by  a  fecond  wife,  he  having  a  fon 
by  the  firft ;  adjudged  that  the  i%^ 
ther  took  an  eflate  for  life,  by 
implication,  and  that  it  was  the 
fame  in  effed,-  as  if  he  had  co* 
venanted  to  (land  feifed  to  the  ufe 
of  himfelf  for  life,  by  eiprefs 
words,  and  the  heirs  of  his  body 
by  a  fecond  wife,  for  that  during 
bis  life  they  could  not  be  heirs, 
fo  it  mud  be  intended  after  his 
death,  and  the  rather  becaufe  it 
is  in  the  cafe  of  an  ufe^^which  are 
to  be  conftrued  to  ferve  the  par* 
ty*s  intent,       .   228,  2a9»  230 

H.  covenants  to  (land  feifed,  after 
his  death,  to  the  ufe  of  J.  D. 
H.  hath  a  fee-fimple  till  his 
death,  by  Hj/(f  chief  juQice,  230 

H>  covenants  to  (land  feifed  to  the 
ufe  of  himfelf  for  life,  Remainder 
10  the  ufe  of  ftrangera,  and  then- 
heirs,  during  the  life  of  C.  Re- 
maioder  to  the  foos  of  C  fuocef- 
fively  in  taiUmale,  remaiodbr  10 
£.  E.  in  tail.  The  covenantor 
dies  before  any  fons  of  C.  horn, 
and  after  a  fon  is  bom.  If  £.  B. 
next  in  remainder  iball  have  the 
lands  prefently,  or  (hall  (lay  till 
all  ilTues  be  dead  without  ifliie 
male ;  and  it  feemed  to  the  court. 
That  this  remainder  to  £.  B» 
vefis  immediately  after  the  death 
of  H.  tenant  for  life,     248, 249 

VSORT. 


w 


A  .T  ABtl-B- OF  'He. 


•T      t' 


If  the  party  who  lends  the  moMyt 

-  contrafis  for  more  tbhn  for  6/. 
per  Cent,  all  the  aiTurance  is  void ; 
hot  if  he  doth  nafi  contrad  lor 
more  than  the  ilatute  allows,  and 

'  after  he  wil^  take  more,  the  af- 
furance  (ball  not  be  avoided,  but 
the  party  (hall  forfeit  the  treble 
value.  Page  197 

As  if  a  man,  when  money  was  at 
8/.  per  Cent,  lends  money  and 
tht^  bond  for  the  fame,  and  tlien 
the  ftatuteof  12  Car,  2.  is  made, 
and  he  will  continue  the  old  in- 
tereft  upon  that  bond,  the  bond 
fiiall  not  be  avoided  by  fuch  ac- 
i:cp«?.nccof  intcrrft,  but  thepar- 

.  ly  fnali  \ox\c\\,  ihc  treble  value  of 
the  ila:utc,  ihid. 

On  an  information  upon  the  ftatute 
of  ufury,  he  who  borrows  the 
money  may  be  a  witnefs,  after 
he  has  paid  it,  but  jjffs^(pre, 

UTLAWRVA  i 


After  utlawry  in  a  perfonarTiaion, 
and  before  feizure,  the  party  out^ 
lawed  levies  a  fine,  the  conufee 
ihall  retain  againfttheking,  other- 
wife  if  the  fcizure  be  before  the 
line  levied,  the  king  ihall  not  be 
oufted  of  his  pernancy,  1 7 

The  king  may  difpofe  of  the  land  it- 
felf  of  a  perfon  outlawed,  by  the 
courfe  of  the  Exchequer^  ib. 

The  king's  fervant  may  be  outlaw- 
ed, 152 

In  a  writ  of  error  to  reverfc  an 
outlawry,  the  fame  outlawry  is 
no  good  plea,  462 


fVAGER  of  LAfV. 

WAGER  of  law  lieth  of  a 
debt  recovered  in  a  court 
baron.  Page  386 

In  debt  for  4/.  recovered  in  a  court' 

•  baron,  for  damages  and  cods 
there,  in  an  a€tion  for  words,  the 
defendant  offered  to  wage  her 
law ;  and  it  feemed  clear  to  the 

■  court.  That  though  wager  of 
law  do  lie  of  a  debt  recovered  in 
a  court-baron,  yet  it  feemed  10 
them.  That  that  (hall  he  intend- 
ed of  a  debt  originally  fucd  for 
there,  386 

But  in  the  aforefaid  cafe,  no  wager 
of  law  could  have  been  upon  the 
original  adion,  becaufe  there  is 
an  injury  fuppofed  in  the  defen- 
dant, in  which  cafe  no  wager  of 
law  lies,  and  therefore  the  court 
refufed  her  waging  law  in  that 
cafe,  ibid. 

WALES,  vide  TRIAL. 

An  original  writ  out  of  the  Chan- 
cery here  doth  not  run  in  JVales^ 
but    a  writ   of  execution  doth, 

20t> 

By  the  ftatute  of  27  Hen,  8.  cap.  26. 
Waks  is  made  part  of  the  realm 
of  England,  ibid. 

By  the  ftatute  of  i  Edw,  6.  cap,  10. 
the  flieriffs  of  Wales  ought  to 
have  their  deputies  in  the  courts 
at  WefiminfteTy  ibid. 

By  the  ftatuteof  34  £ff  35  Hen.  8. 
cap,  26.  all  procefs  for  weighty 
caufes  (hall  be  direfled  into  Wales 
by  the  chancellor  and  council, 
which  is  intended  the  judges,   ib. 

An  Elegit,  fieri fac.  and  a  Certiorari 
lies  into  Wales,  ibid. 


FINIS. 


